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CALDER M 

THE PROCEEDINGS 

1  FMG Chichester Pty Ltd ("FMG"/“The Applicant”) has lodged 
miscellaneous licence application 46/50 ("LA46/50").  The purpose for 
which the miscellaneous licence is sought is the construction of a road.  
The application for the miscellaneous licence is objected to by Hancock 
Prospecting Pty Ltd ("Hancock") and Roy Hill Iron Ore Pty Ltd ("Roy 
Hill") (together, “the Objectors”). 

Summary of Issues Raised By Objectors 

2  The Objectors lodged a document containing their "Contentions".  
There are six such contentions.  They are, in essence, as follows.  The 
grant of LA46/50 will significantly injuriously affect the Objectors' Roy 
Hill 1 project, which is a major undeveloped iron ore resource, by 
adversely affecting exploration, planning and financing of the project.  
FMG has three alternative routes.  The ground the subject of LA46/50 is 
said to cut through the heart of the Objectors' project which it has been 
actively undertaking for many years on tenements held by the Objectors.  
FMG, however, has no present interest in the corridor or ground applied 
for and it will represent a minor and readily replaceable infrastructure link 
to FMG's outlying project.   

3  The Objectors say that the grant of LA46/50 will give FMG a 
position of major influence and commercial advantage in relation to the 
development of their project.  A further contention is that FMG have 
already established a road on the ground applied for without obtaining the 
grant of a miscellaneous licence or other statutory permissions and that, as 
a matter of public policy the Warden should rebut FMG's unlawful 
activities by refusing to grant LA46/50.   

4  Finally, it is contended that FMG's proposed access agreement with 
the Objectors and the licence conditions that it proposes should be 
imposed will provide little protection to the Objectors in that they provide 
for resolution of any disputes regarding the re-location of the road by a 
third party and, in any event, do not guarantee the road will be re-located 
in a timely way or at all.  It is further contended that the imposition of the 
proposed licence conditions relating to the moving of the road, when that 
is called for by the Objectors for purposes of development of their 
tenement, or the surrender of the miscellaneous licence in those 
circumstances, is beyond the powers of the Warden. 
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Particulars of the Application 

Reasons for Chosen Location of Road 

5  In addition to the proposed route through LA46/50, the Applicant has 
considered two alternative routes.  Those routes are within granted 
miscellaneous licences 46/49 and 46/53.  The application for LA46/49 
was lodged in January 2006 and grant occurred in August 2006.  The 
application for LA46/53 was lodged on 28 July 2006 and grant occurred 
on 3 November 2006.  Lodgment of LA46/50 took place before the grant 
of miscellaneous licences 46/49 and 49/53. 

6  The Applicant says that the reason for its preference for its proposed 
access route to be through LA46/50 is because it provides the shortest 
route from the town of Newman to its projects at Christmas Creek and 
Cloud Break and that the terrain over which it is proposed that the road 
will be built provides significant advantages over any route through either 
of LA46/49 or LA46/53.  Those claimed advantages are as follows.  The 
distance to Newman via LA46/50 is approximately eight kilometres 
shorter than through LA46/49 and approximately 28 kilometres shorter 
than through LA46/53.  The terrain through which a road would have to 
be constructed on both of LA46/49 and LA46/53 is much more rugged 
and would require clearing of much more native vegetation than would 
the proposed road on LA46/50 which is to be constructed along an 
existing pastoral road. 

7  The Applicant says that both of the alternative routes would cause 
possible destruction of Aboriginal heritage sites and would significantly 
adversely impact upon existing natural drainage.  Concerning the impact 
upon drainage, the Applicant says that because LA46/53 is much longer 
than LA46/50, the length and nature of road construction through the 
more rugged terrain on LA46/53 will result in more significant disruption 
to waterways and drainage.  In respect of LA46/49, it is said that the 
proposed route on LA46/50 will result in a much reduced numbers of 
creek crossings, less extensive earthworks and less disruption to natural 
surface water flows.  In connection with LA46/49, the Applicant says that 
they have a formal agreement with the Nyiyaparli Native Title Claimants 
and are aware that the Nyiyaparli do not want the ground through which 
the road would pass to be disturbed. 
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Type of Construction 

8  The particulars are that the road will be contained within a 40-metre 
wide corridor consisting of a carriageway 10 to 12 metres in width with 
shoulders of one to two metres width, following the existing pastoral road.  
It is said that where appropriate there will be cut-and-fill operations 
approximately every two kilometres, thus minimising earthworks, haulage 
of foreign material and environmental disturbance.  It is said that no 
borrow pits or water bore installations are presently envisaged.  The 
proposed road surface is to comprise of either crushed aggregate material 
or locally acquired natural gravels.  It is not currently planned that the 
surface will be sealed. 

9  It is proposed that the road to be constructed on LA46/50 will not be 
fenced but that existing fencing alignments will be retained and made 
good where required. 

Use of the Road 

10  The proposed road is to be used as a main access road for iron ore 
mining operations of the Applicant at its Cloud Break and Christmas 
Creek projects.  It is intended that it will initially be used for transport of 
construction materials and after that for ongoing mining operations.  The 
Applicant says that the road will not be used for iron ore haulage.  The 
Applicant estimates that approximately 2000 heavy transport vehicles are 
envisaged using the road during the 12-month construction period. 

11  The Applicant says that during the operations phase the volume of 
traffic is expected to drop to around 30 heavy vehicles per week.  It also 
says in its particulars that there may be significant increases for any future 
development works.  In that regard, the Applicant has said that future 
development for both the Cloud Break and Christmas Creek projects will 
occur intermittently but continually over the next 15 to 25 years, 
depending on the final extent of ore and various financial considerations.  
The Applicant has said that construction periods for future development 
will vary, depending upon their scope, but that no details are currently 
available.  As to the volume of traffic, it is conceded that there will be an 
increase during any such future construction periods but the Applicant 
says that it cannot specify the levels of any such increases at the present 
time. 

12  The Applicant particulars that it is intended that the proposed road 
will be designed for traffic travelling at 60 kilometres per hour.  It says 
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that the public will be excluded from the road for reasons of safety and 
operational efficiency.  

13  The Applicant says that the Objectors will be permitted to use the 
road subject to conditions agreed between the Applicant and the Objectors 
designed to promote the safety and operational efficiency of both parties.  
In that regard the Applicant proposes that an industry standard access 
agreement would govern the relationship between the Applicant and the 
Objectors and that the conditions of the Objectors' use of the road would 
be negotiated by the parties under the agreement and generally be in 
accord with mining industry safety and operating standards.  It is said that 
"operational efficiency", in that context, means a system that takes into 
account the operational requirements of the Applicant and the Objectors. 

Environmental 

14  The Applicant considers that it is unlikely that any environmental 
issues will be encountered within the area of LA46/50 that are 
significantly different in nature or scale such as would to require a 
substantial change to environmental approvals already obtained under the 
Environmental Protection Act 1986 (WA) ("the EPA") and the Mining Act 
1978 for its Stage B project as described in Ministerial Statement 707.  
Therefore, the Applicant has not, pursuant to the EPA, submitted any 
proposals for the proposed road on LA46/50.  It anticipates that the road, 
for purposes of the EPA, could be dealt with by way of variation to the 
Ministerial Statement. 

Particulars of the Objection 

15  The Objectors say that there has been exploration for iron 
mineralisation at its Roy Hill 1 project since 1992 which includes 
exploration licences 46/334, 46/335, 46/592, and prospecting 
licences 46/1462 and 46/1463.  It is said that exploration and drilling was 
substantially increased in 2006 and 2007 and is continuing.  The 
Objectors say that significant unquantified iron mineralisation has been 
identified within the project area, including in and in the vicinity of the 
ground the subject of LA46/50.  It is anticipated that the mineralisation 
will be categorised in terms of the JORC Code as a mineral resource and 
an ore reserve.  It is expected that the total volume of iron mineralisation 
will be in the range of 1.25 to 2 billion tonnes.  It is said that a significant 
portion of that lies within or in the vicinity of the ground the subject of 
LA46/50. 



[2008] WAMW 13 
CALDER M 

2008WAMW13.doc   (<CES>) Page 8 

16  The Objectors estimate that the ground the subject of LA46/50 
directly affects an estimated "Ore Reserve" of 140,000,000 tonnes with an 
estimated potential sale value in excess of $US6 billion . 

17  The Objectors say that the grant of LA46/50 will cause undue 
detriment to exploration presently being carried out on its exploration and 
prospecting licences as follows.  The grant would interfere with the 
conduct of the Objectors' exploration program in the area affected directly 
by the application and in surrounding areas, particularly on E46/335 and 
P's 46/1462 to 1463.  It is said that the grant will result in a physical 
barrier to drilling throughout the entire length and width of the proposed 
road.  That will have the effect of limiting surface exploration, drill-hole 
positioning, planning, scheduling and timing of drilling.  It is said that it 
will result in a compromising of evaluation of the mineral resource to 
JORC standards.  The Objectors say that detriment will arise from the 
road restricting safe and efficient movement of drill rigs and other 
vehicles, increasing safety risks for its personnel, increased dust and 
pollution and by adversely affecting the Objectors' operational efficiency. 

18  A further detriment is said to be that the grant of LA46/50 will split 
the Roy Hill 1 project area into two parts with resulting logistical 
difficulties in managing exploration and future mining activity. 

19  The Objectors also say that the grant of LA46/50 will cause undue 
detriment to mining activities and future development proposals on 
mining lease applications 46/304 to 307 and 46/497.  In that regard the 
Objectors say that it is intended to undertake mine development during 
2009 to 2011, after which mine production will commence and that 
mining activities will encompass the ground the subject of LA46/50.  It is 
said that there will be undue detriment arising from the construction and 
operation of a major access road by the Applicant due to constraints upon 
in-fill drill positioning required for resource definition and mine planning, 
restrictions upon ore deposit evaluation, compromising of the 
development of trial pits and restrictions upon mine pit design and 
arrangements.   

20  It is said that the construction of the road will become a barrier 
across areas of open-pit mining resulting in a divided and less efficient 
mining operation, disruption to mine scheduling and blending and 
sequencing leading to sub-optimal resource utilisation.  It is further said 
that such a barrier will create a need for additional mining areas on both 
sides of a third-party controlled road to achieve products specifications.  It 
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is said that mining infrastructure and logistics will need to be duplicated 
or increased to accommodate operations on each side of the road. 

21  The Objectors say that the construction and operation of the road will 
compromise their environmental approvals process and their management 
of the environmental impacts of their project.  It is said that there will be 
disruption to backfilling and rehabilitation. 

22  Mining flexibility, it is said, will be compromised by the need to 
work around a third-party controlled corridor and road, particularly in 
relation to the blending of ores from different pits. 

23  It is said that the road corridor will sterilise the ore body beneath the 
road and extending increasingly laterally as the pits are mined deeper. 

24  The Objectors say that the road will comprise a barrier or dyke which 
will adversely impact upon their hydrological management and that de-
watering will be more complex and expensive. 

25  In relation to safety and operational management, the Objectors say 
that those aspects of their operations will be compromised due to the 
inability to control third-party access to and across the ground applied for 
and to the difficulty in developing efficient and effective statutory safety 
and risk-management plans for two separate mining operations working 
around the third party controlled corridor.  It is said that there will be 
difficulties in managing mine blasting in the vicinity of the road and 
corridor and in controlling and preventing traffic movement during mine 
blasting. 

26  Capital and operating costs, it is said, will be increased by the need 
to split mining operations into two parts and to therefore require the 
Objectors to operate two smaller pits rather than a single mining 
operation. 

27  The Objectors say that the existence of a third party controlled access 
corridor through their project will be a significant adverse factor in 
connection with the potential joint-venturing of the project and in 
obtaining finance for their project. 

28  The Objectors say that the grant of the application is not in the public 
interest because it will materially interfere with the efficient exploration 
and extraction of the mineral resources on the tenements within their 
project area and, also, because the Applicant has alternative access routes 
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on L's 46/49 and 46/53 which will not interfere with the Objectors' 
exploration and mining activities. 

29  Additionally, it is said that it is not in the public interest to grant 
LA46/50 because the Applicant has developed and is using the land the 
subject of the application for the purposes of a major access road without 
obtaining proper authority to do so, in contravention of the provisions of 
the Mining Act and in spite of the objection by the Objectors to the grant 
of the application the subject of these proceedings. 

30  In connection with the proposed "industry standard access 
agreement" referred to by the Applicant in its particulars, the Objectors 
say that there is no such standard agreement and, in any event, that the 
Objectors and the Applicant are competitors and the Objectors are not 
willing to enter into an arrangement which will rely upon the goodwill of 
the Applicant and its successors for its proper operation. 

THE EVIDENCE 

31  By consent, each of the Applicant and the Objectors tendered a file 
of documents.  Also by consent, three maps of the area the subject of 
these proceedings were tendered in evidence. 

32  Mr Phillip Richards, a relevantly well-experienced licensed 
surveyor, marked out the ground the subject of LA46/50.  I find that he 
marked out the ground on behalf of the Applicant in accordance with all 
relevant provisions of the Act and Regulations.  I find that LA46/50 was 
lodged with the Mining Registrar in accordance with all relevant 
provisions of the Act and Regulations. 

33  Mr John Blanning, head of mining operations for the Applicant, 
gave evidence on behalf of the Applicant.  He is well qualified and is 
relevantly well experienced to give the evidence that he gave on behalf of 
the Applicant.  In the course of examination-in-chief of Mr Blanning 
counsel for the Objectors conceded that the Applicant was engaged in 
significant mining operations at Christmas Creek and Cloud Break. 

34  Concerning the proposed road on LA46/50, Mr Blanning said that 
the route now being used, namely, an upgraded pastoralist’s road, is the 
main access route for the Applicant into the Cloud Break mine from 
Newman.  It is the route used to bring in all supplies and equipment for 
Cloud Break.  He said that the route via the pastoralist’s road is by far the 
most efficient way for the Applicant to transport supplies and equipment 
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into the Cloud Break operations.  He described it as being "the lifeline of 
the project".  He said that the Applicant could not be operating or 
constructing at Cloud Break without the road being available. 

35  During cross-examination, Mr Blanning said that the only alternative 
route that he had actually studied was on LA46/49.  He said that he had 
not given consideration to LA46/53 because of its length and the amount 
of work that would be required to construct a road on that tenement.  He 
said that the Applicant did not work up the costs of construction and 
maintenance for a road on LA46/49 because, in effect, from available 
plans it could be seen that it was much better to use the ground the subject 
of LA46/50. 

36  Mr Murray Kennedy, a pastoralist and director of Roy Hill Station 
Pty Ltd (“Roy Hill Station”), also gave evidence on behalf of the 
Applicant.  Mr Kennedy has resided with his family at Roy Hill Station 
since 1982.  Roy Hill Station Pty Ltd is the holder of a pastoral lease ("the 
Pastoral Lease").  The ground the subject of LA46/50 is within the 
Pastoral Lease.  Mr Kennedy gave evidence, which I accept as correct, of 
the history of the pastoralist’s road that is at present being used by the 
Applicant for access to Cloud Break.  It was originally constructed as a 
mining exploration track. It was subsequently upgraded by Roy Hill 
Station many years ago.  About six or seven years ago Roy Hill Station, 
together with the owner of the neighbouring Ethel Creek Station widened 
the road using a bulldozer and a grader.  The widening extended from the 
junction of the roadway with the Nullagine Road to almost the western 
boundary of Roy Hill Station which is nearly 30 kilometres from the 
Nullagine Road. 

37  Mr Kennedy said that in about April 2005 a bulldozer and grader had 
again been used to maintain the road and, in parts, to widen it and to 
contour it.  FMG paid for the use of his bulldozer.  Mr Kennedy said that 
a grader owned by Roy Hill Station and an employee of Roy Hill Station 
were engaged full-time in maintaining the road.  Roy Hill Station also 
provided its own water truck for use on the road, for which FMG paid.  
Mr Kennedy was uncertain as to how much had been paid to the company 
by the Applicant, however, conceded that it was up to $300,000. 

38  During cross-examination Mr Kennedy said that FMG had realigned 
approximately 300 metres of the road where it joins the Nullagine Road.  
He said that the alignment of the road, as originally constructed by him, 
had been adequate for his own purposes.  However, it had been realigned 
specifically for FMG's purposes.  The realignment has the effect that the 
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intersection between the pastoralist’s road and the Nullagine Road is 
slightly to the south of where it previously was.  Mr Kennedy did not 
make any inquiries as to whether or not FMG had been lawfully permitted 
to remove about 100 metres of significant native vegetation in order to 
realign the road at the junction with the Nullagine Road.  He assumed, 
however, that if any permission was needed for the destruction of 
vegetation, FMG had obtained it from the relevant authority. 

39  Mr Kennedy agreed that he had done extensive work to reshape a 
relatively major creek bed in order to enable FMG to cross the creek using 
a very large transport float.  Mr Kennedy said that the upgraded road is 
beneficial to his pastoral operations, particularly for use by his own heavy 
stock transport vehicles. 

40  Mr Damon Edwards gave evidence on behalf of the Applicant.  He 
has been employed as a geologist with the Applicant for about five years.  
He is a qualified and experienced geologist.  His role with the Applicant 
at the time of the hearing was as tenement acquisitions manager.  His role 
included negotiation of joint ventures and agreements and general 
tenement management work.  He is aware of the location of the 
Applicant's mining tenements in the subject area, including, in particular, 
L's 46/49 and 53, and of the ground the subject of LA46/50. 

41  Mr Edwards said that in 2006 the Applicant had decided that it 
would construct its transport route from Cloud Break to the Nullagine 
Road on LA46/49.  He said that the Applicant subsequently accepted 
advice to the effect that LA46/49 was not a suitable tenement for the 
construction of the road and that LA46/50 was then lodged.  He said that a 
small portion of LA46/49 is currently in use as a road.  That portion is 
about 800 metres in length and extends from the northernmost point of the 
ground the subject of LA46/50 and the southernmost point of LA46/54 
which is held by the Applicant.  LA46/49 extends to both the east and the 
west from that 800-metre strip of road. 

42  Mr Edwards was involved in several meetings and in the exchange of 
several items of correspondence between the parties, the outcome of 
which was and remains that the parties have been unable to agree upon an 
alternative route for the Applicant or upon an access agreement between 
the parties in respect of LA46/50 or as to conditions to be imposed upon 
grant or as to when, if LA46/50 is granted, would be an appropriate time 
for the Applicant to either re-locate the road within that tenement or, 
alternatively, surrender the tenement so that the Objectors may conduct 
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mining or exploration activities without the existence of the road or the 
use of the road impeding such activities. 

43  Mr Edwards said that it was he who decided to make application for 
the grant of LA46/53 in order to give the Applicant a fall-back position 
should either of LA46/49 or LA46/50 not be granted.  He said the route 
chosen for LA46/53 arose out of a request he had made of Mr Bruce 
Fraser, an engineer employed by the Applicant, to choose a route that was 
to the north and that avoided Aboriginal heritage areas.  He said that it 
was his overall intention that the Applicant not be put at risk of having no 
access road at all. 

44  Concerning work done by Mr Kennedy and Roy Hill Station Pty Ltd 
on the road, Mr Edwards said that FMG had paid $1.26 million since June 
2004 to Roy Hill Pastoral Pty Ltd. 

45  Mr Gregory Dellar is employed by FMG as a government liaison 
consultant.  He commenced working as an employee of FMG in January 
2007.  He had previously worked as a contractor on the project since 
September 2006.  At that time he was employed in what has been referred 
to as "Team 45" which is the name given to a group of employees of 
Worley Parsons, an engineering consulting and project management group 
which has a contract with FMG to build the mining infrastructure for the 
Cloud Break and Christmas Creek projects.  From 1995 until early 2006 
Mr Dellar was an employee of what is now known as the Department of 
Industry and Resources ("DOIR").  For about three years prior to his 
resignation from that employment in 2006, Mr Dellar was the general 
manager for DOIR's office for major projects.   

46  The role of the office for major projects was to work alongside 10 to 
12 of the larger resource sector projects in the State, including iron ore 
projects.  The office facilitated the grant of project approvals and resolved 
matters which required negotiations with departments whose approvals 
were required.  He said that the office of major projects would constantly 
liaise with the Department of Environment and EPA in respect of 
environmental approval processes.  In his capacity as an employee and as 
general manager of the department of major projects, Mr Dellar was 
involved in the creation of State agreements.  He was the lead negotiator 
in respect of three State agreements.  Two of those State agreements 
involved FMG, namely, in 2005 in respect of FMG's rail and port State 
agreement and more recently FMG Chichester's State agreement related to 
FMG's Cloud Break project. 
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47  Mr Dellar said that the iron ore industry in the Pilbara has 
traditionally operated under State agreements.  He expressed the opinion 
that it was beneficial to a miner to have a State agreement because, in 
broad terms, the State agreement was an indication that the State approved 
of and had confidence in the project the subject of the agreement. 

48  Within his employment at FMG most of Mr Dellar's work relates to 
the co-ordination of key project approvals, including existing projects 
under construction and expansion projects.  He also provides an advisory 
role on key matters that are relevant to the government sector.  He also 
manages some negotiations on behalf of his employer. 

49  Mr Dellar is based in the same office in Perth, as are many FMG 
employees.  He said that FMG has a deliberate policy of informality 
between all of its employees as between each other and in connection with 
the Team 45 personnel who are in the same office. 

56  Included in the Objectors' file of documents (exhibit 2-A9) is a 
document entitled "ROY HILL 1 Iron Ore Project 2007 Project 
Overview”.  It bears the date September 2007.  The author of the report is 
Mr Grant Young of Hancock Prospecting Pty Ltd (“the Young report”).  
In his evidence Mr Dellar said that he had seen the report.  To put the 
evidence of Mr Dellar in proper context it is necessary to make some 
reference to its contents. 

The Young Report 

57  The purpose of the Young report is to outline key elements of the 
Objectors' 2007 exploration, evaluation and study program and to provide 
a comparison of the Roy Hill 1 project with other iron ore projects.  The 
document addresses what are said to be the commercial implications of 
the proposed FMG access road on LA46/50.  It begins with a very brief 
outline of the history of the project.  It is said that approximately 
one billion tonnes of iron ore mineralisation has been identified, of which 
500,000 million tonnes has been classified internally to resource status 
(non-JORC compliant).  It is said that the Roy Hill 1 project has the 
potential to be a large world-class project capable of supporting 
stand-alone rail and port infrastructure.  "Large" is defined as meaning 
production of 40 Mtpa or greater.  It is expressly recognised that 
environmental, native title, heritage and DOIR approvals will be required.   

58  The need to consult with the Nyiyaparli traditional owners is 
acknowledged.  A master drilling plan is outlined with some drawing 
detail shown.  In that regard I note that there are no planned drill holes 
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shown within the area of LA46/50, but there would appear to be numerous 
existing drill holes within the ground applied for in LA46/50, but such 
holes are not in fact shown.  It is indicated that a budget of $38.5 million 
has been approved by Hancock for the 2007 year.  It is said that drilling 
and evaluation programs will be continued and intensified in 2008 and 
beyond to support the completion of pre-feasibility studies and 
commencement of a bankable feasibility study in line with the project 
schedule which is depicted earlier in the report.  In that schedule (figure 1) 
it is indicated that the pre-feasibility study will commence at the end of 
the third quarter in 2007, that the bankable feasibility study will 
commence at the end of the first quarter in 2008, that construction will 
commence during 2009 and continue until some time in 2011 and that the 
project's first shipment would occur at the end of 2011. 

59  The Young report says that the optimal mining method of the iron 
ore is likely to be a large strip-mining operation more similar to that 
applied to the mining at open-cut coal seams than used traditionally in the 
mining of iron ore deposits.  It is said that a strip mining operation would 
be established at a number of large operating pits to support an annual 
output of 40 Mtpa or greater.  There is commentary about infrastructure.  
There is commentary about infrastructure solutions during which an 
opinion is expressed that the project will be of sufficient size to support 
the development of rail infrastructure connecting the project to a port 
development site at either Port Hedland or the proposed site for a new port 
in the Pilbara, namely, Ronsard Island.   

60  It is observed that the project is situated close to existing railways 
owned and operated by both BHP Billiton Iron Ore and Rio Tinto Iron 
Ore.  It is observed that the development of a short rail link between those 
railways and the Roy Hill 1 project is one possible infrastructure solution.  
Mention is also made of the proximity of the Roy Hill 1 project to FMG's 
rail link from Cloud Break to Port Hedland.  The observation is made that 
under the Pilbara Infrastructure State Agreement there is an access regime 
for rail and port infrastructure. 

61  Several operational risks are identified in the Young report.  Very 
brief commentary is directed towards risks arising from management of 
drilling data, availability of labour and equipment, weather and HSEC/H 
risks.  There is very little detail about either the nature of the risks or 
management strategies.  Under the heading "Project Risks" two pages are 
devoted to FMG's LA46/50.  The report says (15) that the ground the 
subject of LA46/50 passes over key areas of Hancock's tenements where 
mineralisation has been identified.  It is said that the granting of a 
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miscellaneous licence over the ground the subject of LA46/50 will, of 
itself, directly affect a very substantial tonnage of identified 
mineralisation and that identified mineralisation will be further affected 
through the provision of a necessary buffer zone adjacent to the 
miscellaneous licence.  It is said that it is clear from exploration drilling 
results to date that open-cut mining pits will encompass the area the 
subject of LA46/50. 

62  In addition to those specific effects, the Young report identifies what 
are said to be a number of additional damaging effects on the Objectors' 
project.  Those additional effects include higher development planning 
and engineering costs, extra costs arising from the necessity to create 
multiple development concepts due to uncertainties caused by LA46/50, 
delays in project start-up, additional infrastructure costs required to 
overcome physical constraints created by LA46/50 if it is granted, 
additional costs arising from the need to ensure that the Applicant's road 
will be separated from mining operations.  It is also said that grant of 
LA46/50 would compromise the optimal large strip mining approach that 
is proposed by the Objectors. 

63  It is said that there is potential for project cash flows to be weakened 
and for the existence of a competitor's miscellaneous licence running 
through project tenements to result in potential project partners and 
potential providers of project finance downgrading the project's value 
because of the damaging effects that have been mentioned. 

64  Concerning the stated intention of the Applicant to either surrender 
the miscellaneous licence or to re-locate any road that it has constructed 
on the miscellaneous licence at a time when it becomes appropriate to do 
so as a consequence of the Objectors' need to have access to the corridor 
within which the road is constructed, the Objectors say that such a 
proposition is unworkable.  Mr Young suggests that if frustrations 
resulting from LA46/50 delaying the project by, for example, 12 months, 
then the delay has the potential to reduce the value of the project by 7 to 
10 per cent which, he says, has value implications in the hundreds of 
millions of dollars given the size and the value of the project. 

65  Mr Young also makes mention (16) that FMG has indicated to 
Hancock that it is considering applying for a miscellaneous licence across 
the south-west portion of the Objectors' tenements for the purpose of 
constructing a pipeline, power line and another access road.  He suggests 
that the prospect of there being such a road provides an opportunity for 
FMG to re-locate and consolidate all of its access road requirements 
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together with the pipeline and power line into one route, thereby removing 
any need for LA46/50 to proceed. 

66  Mr Dellar, in response to the Young report, prepared a report dated 
15 October 2007.  That report is before me in evidence (exhibit 1-13).  In 
his evidence and in his report Mr Dellar notes that, in the Roy Hill project 
forward and planned activities leading to a construction commencement 
date estimate of 2009, there are a number of key omissions.  The most 
significant omission, he said, is a lack of understanding of the timetabling 
and degree of difficulty in achieving certainty for rail and port 
infrastructure solutions.  He says, further, that the report ignores important 
risks such as market acceptance of the Objector’s iron ore and achieving 
timely approvals and other infrastructure solutions.   

67  In both his report and his oral evidence Mr Dellar has paid particular 
attention to the need for the Objectors to have identified port and rail 
options for their iron ore.  He observes that a new railway could not be 
built from the mine to a port without an act of Parliament (a State 
agreement) and that if the Objectors wished to use rail already existing 
pursuant to another State agreement with another iron ore producer, that is 
an option with a considerable degree of uncertainty.  In relation to using 
existing railway lines owned and operated by BHP Billiton or Rio Tinto 
or FMG, Mr Dellar suggests that connecting spurs would have to be built 
to those existing lines from the Roy Hill 1 project area and that a 
declaration process would have to be completed.  He is of the opinion, 
that in relation to the FMG line, a declaration may be achieved by 
mid-2009, but, in relation to the building of a spur to either of the BHP 
Billiton or the Rio Tinto lines and achieving declaration, the process 
would probably take around three years if the declaration was allowed. 

68  He suggests that if it is necessary for the Objectors to negotiate 
access to an existing railway, that could take up to two years.  If the owner 
of the line resists the access, that period could be extended to as long as 
three to four years allowing for procedures before the ACCC, including 
appeals.  He says that the parallel achievement of a State agreement for a 
rail spur to an existing line would take one to two years.  Mr Dellar 
suggests that a time frame of two years is appropriate as an estimation of 
the period needed to achieve a haulage agreement with BHP Billiton or 
Rio Tinto. 

69  The option of the Objectors achieving a State agreement and relevant 
tenure for the purpose of building their own railway from the mine site to 
the coast, Mr Dellar suggests, would take two to four years.  One 
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particular difficulty that he envisages is that the State would first need to 
be convinced that the FMG railway was not a viable option.  He also 
anticipates that there would be considerable resistance if any such 
proposed new railway traversed the Woodstock Abydos and/or the 
Yandeyarra Reserves, both of which are protected under the Aboriginal 
Heritage Act and the Aboriginal Affairs Planning Act. 

70  Concerning port solutions, Mr Dellar observes that there is no port 
access regime in place for BHP Billiton and Rio Tinto's facilities.  He says 
that although FMG has an obligation under its State Agreement, 
third-party access for a 40 Mtpa project is problematic.  He expresses the 
opinion that the scale of port infrastructure required for such a project is 
beyond the practical scope of third-party access.  He also says that it is the 
understanding of FMG that key berths within the port of Port Hedland 
have all been allocated and that any remaining potentially appropriate 
berth sites would require considerable dredging and clearing of 
mangroves.  He notes the intention that has been expressed by BHP 
Billiton to expand its production to 300 Mtpa and the intention of FMG to 
achieve 200 Mtpa.  In that context, he suggests that the most likely 
solution for the Objectors to achieve independent berths lies in the future 
development of the Port Hedland outer harbour which is, he says, at least 
five years away. 

71  In his oral evidence, Mr Dellar said that he could not see how the 
Objectors could achieve all necessary port and rail approvals within the 
two-year period to the end of 2009 suggested in the schedule in the Young 
report regardless of what rail and port solutions are decided upon.  

72  Mr Dellar expressed the opinion that the Young report has placed far 
too much emphasis upon the perceived consequences of the grant of 
LA46/50.  He is of the opinion that there are many more significant risks 
to the Roy Hill 1 1 project than any project risks that could arise from the 
grant of LA46/50.  He identifies as significant project risks the following:  
market acceptance of product, sustainability of long-term iron ore prices, 
construction and operational costs, achievement of key approvals, 
availability and timeliness and certainty of rail services and port berthing 
and competitiveness of rail services.  He observes that risks connected 
with the ability to attract finance and partners are project risks that are 
present regardless of LA46/50 and that they should have been described 
as whole-of-project risks rather than as risks attributable to LA46/50.  
Mr Dellar says that FMG considers that any perceived detriment to the 
Objectors' project arising from LA46/50 is negligible in comparison to the 
project risks that he has identified.  He claims that the preparedness of 
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FMG to agree to an alternative alignment of any road built on LA46/50 
further reduces any perceived risk attributable to LA46/50. 

73  Mr Dellar commented about the number of suggested events that 
may be indicative that it had become necessary for FMG to either 
surrender the miscellaneous licence or re-locate any road thereon.  He said 
that FMG believed that six months' notice would be a sufficient period to 
enable FMG to re-locate any road.  He said that the commencement of the 
PER process is not an acceptable trigger for that to occur because there 
could be a very lengthy time after that process began and before 
construction or mining could be commenced.  He said that if the EPA 
assessment of the Objectors' proposals was that no PER was required in 
respect of anything connected with the mine or with any railway line or 
with any port, then such an assessment would be an acceptable trigger.  
He observed, however, that it appeared from the Young report that such 
an EPA assessment outcome is no longer possible.  He said that the 
publication of an assessment report by the EPA pursuant to s 44 of the EP 
Act in relation to the whole of the project, that is, mine, rail and port, 
would be an acceptable trigger for FMG because such an assessment 
occurs at a very mature stage in the approval process.  It is where the EPA 
has released its report to the Minister and for final public comment and, 
Mr Dellar said, suggests that the project is on the verge of obtaining 
environmental approval. 

74  Mr Dellar said that the mere submission of a mining proposal under 
the Mining Act in relation to the Roy Hill 1  project would not be an 
acceptable trigger, however, if the mining proposal was made in 
conjunction with an equivalent proposal for port and rail, it would be 
acceptable.  His expressed reason for that statement is that it would be 
nonsense to propose commencement of mining operations without having 
approved rail and port facilities available to transport the ore that is 
mined. 

75  Mr Dellar said that if the Objectors achieved a ratified State 
agreement, then the submission of applications for approvals for 
commencement of the development of the Roy Hill 1 project under such 
an agreement would be an acceptable trigger to FMG.  He said that was 
suitable because if the point had been reached where such a proposal 
could be submitted, that would mean environmental approvals had been 
achieved and that the objectors would be very close to commencing 
mining. 
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76  In cross-examination, Mr Dellar said that FMG had obtained the last 
of the approvals that it required for its own projects in December 2006.  
The last of those approvals was the approval to commence mining.  He 
said that it was in late 2003 that FMG had begun the process of seeking 
environmental approvals for its overall project. 

77  Mr Dellar agreed that he was unaware of the nature of any 
relationship that the Objectors may have with either BHP Billiton or Rio 
Tinto.  He said that he believed that, since the time when FMG had 
commenced its process of seeking relevant approvals, it had become more 
difficult to achieve completion of the various approvals process. 

78  Mr Bruce Fraser is the next witness that was called by the 
Applicant.  He is a civil engineer employed by Worley Parsons to work as 
the lead earthworks engineer on FMG's Cloud Break mine site.  He began 
working on the site in late December 2005.  He has worked as a civil 
engineer since 1978.  When describing his experience, he said that he was 
"mainly a pavements engineer", having worked for many years at airports.  
That work, involved taxiways, runways and aprons for aircraft.  He was 
also involved in planning the refurbishment of RAAF airbases and then 
building and maintaining airports.  Since working at Cloud Break he has 
been involved in the planning and layout of road works.  He had no 
involvement in the planning of the upgraded pastoral road that is on the 
ground the subject of LA46/50 and which is being used by FMG.  He had 
no involvement in the planning or construction of the re-aligned portion of 
that road where it now joins the Nullagine Road.   

79  He was one of the engineers with whom Mr Edwards consulted 
concerning the selection of the ground the subject of both LA46/53 and 
LA46/49.  His selection of the ground the subject of those 
two miscellaneous licences was based upon desk studies carried out by 
him and upon discussions with other employees of or contractors to the 
Applicant about relative issues connected with the selection of the site, 
including Aboriginal heritage issues and environmental aspects.  Both of 
those miscellaneous licences were granted without Mr Fraser having 
visited the ground applied for. 

80  Gary Wileman is a safety superintendent employed within Team 45.  
He is based at the Cloud Break mine site.  His overall responsibility is to 
manage the safety of all personnel who come onto the site.  His 
responsibilities extend to traffic management.  He also supervises the 
Applicant's emergency response team which includes relevantly trained 
and qualified personnel and has access to relevant vehicles, including an 
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ambulance and fire engine.  There are 30 active members in the 
emergency response team.  He said that there are 16 safety advisers on the 
site and that every day a safety advisers' meeting is conducted and 
attendance of the advisers is mandatory.  At the meeting safety 
information is exchanged and discussed.  The Applicant has a Team 45 
traffic management plan in place and every contractor who comes onto 
the site is given a copy of that plan.  He said that speed signs have been 
erected along the access road. 

81  Mr Wileman conceded that FMG had received some complaints 
expressing concern about the manner in which vehicles travelling to 
Cloud Break from the Nullagine Road had been driven.  He said, in effect, 
that the Applicant had and would take action to deal with such complaints 
and that in fact some people were no longer permitted onto the site 
because of their driving conduct on the road. 

82  Mr Wileman said that since about May of 2007 when the Applicant 
had begun to use its airport at the mine site to fly personnel in and out, 
there was less traffic on the access road. 

83  During cross-examination, Mr Wileman agreed that he had never 
asked the Objectors to contribute to the traffic management plan.  He said 
that he had had some limited contact with Mr Mearns at Hancock in 
connection with usage of the road through the Hancock tenements. 

84  He conceded that a truck had tipped over on 1 October 2007 near the 
newly aligned intersection of the access road and the Nullagine Road. 

85  Concerning exploration activity by the Objectors in close proximity 
to the road within LA46/50, the witness said that he believed that 
adequate arrangements could be made by agreement between the 
Applicant and the Objectors to facilitate access by the Objectors to areas 
close to and on the road. 

86  Ms Diane Dowdell is an environmental scientist who is employed as 
the head of environment for the Applicant.  She commenced employment 
in her current position in October 2005.  She is well qualified to give 
expert evidence.  She has worked as a private consultant and for both 
State and Federal governments in environmental capacities.  Her role with 
the Applicant is to oversee all of the Applicant's environmental 
obligations in connection with its mining operations.  Ms Dowdell has 
travelled many times along the section of road that is at present located on 
the ground the subject of LA46/50. 
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87  Ms Dowdell prepared a report dated 11 October 2007 in response to 
a report by GHD Australia Pty Ltd (“GHD”) prepared in September 2007 
for the Objectors and which was tendered in evidence by the Objectors.  
She noted that the GHD report said that the ongoing planning, operation 
and closure of the Roy Hill 1 project will be made more complicated and 
uncertain if LA46/50 is granted.  She observes in her report that the GHD 
report says (8): 

"…  In our experience, without well co-ordinated co-operation 
from FMG we believe that it will be more difficult to commit to 
effective mine planning, operation and rehabilitation and provide 
certainty to the EPA that the likely and necessary environmental 
commitments can be achieved.  (Hancock) will effectively be 
required to ensure the goodwill of a rival iron ore extraction 
company in order to provide some level of confidence for the 
regulatory authorities …". 

88  The response of Ms Dowdell to that assertion is that it is not 
supported by the environmental impact assessment process managed 
under the EPA.  She says that the process that the Objectors will follow to 
obtain environmental approvals is based on the nature of the 
environmental impacts of its own proposals, not on the nature of its 
relationship held with a neighbouring iron ore miner.  In response to the 
assertion (8) in the GHD report that the Objectors will be subject to 
additional difficulties in gaining approvals for their project under the EP 
Act, Ms Dowdell says that the assertion is not supported from an 
environmental impact perspective and says, further, that the scope and 
nature of the environmental issues associated with the whole of the 
Objectors mine development is far greater than the limited nature of the 
impact associated with an access road of the size proposed by the 
Applicant. 

89  In conclusions expressed at par 2.4 in the GHD report it is noted that 
FMG had not provided detailed information on the environment of the 
proposed road within LA46/50 or its design, construction or operational 
impacts.  It is further noted that the Applicant is planning to make a 
request under s 45 (c) the EP Act.  Ms Dowdell, in that regard, confirms in 
her report that the Applicant will make an application under s 45(c) on the 
basis that the proposed access road will not result in a substantial change 
to the nature of the environmental aspects that have already been assessed 
as part of FMG’s Stage B project.  If that is accepted by the EPA, then the 
proposed road would be managed under the existing environmental 
conditions as approved under Ministerial Statement 707. 
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90  Part 3 of the GHD report addresses environmental aspects relating to 
the proposed road on LA46/50.  Three particular aspects are addressed, 
namely, sheet-flow drainage and vegetation protection, weeds, pollution 
events.  In respect of the Objectors' concerns, as expressed in the GHD 
report (10) that it is possible that the Objectors would be deemed at fault 
for vegetation damage on its tenements due to drainage changes or any 
other impacts of the access road, Ms Dowdell says that FMG could 
equally raise similar concerns regarding the Objectors' activities and 
acknowledges that both the Applicant and the Objectors have an equal 
need to ensure that they collaborate and meet the necessary environmental 
management requirements in the area. 

91  In respect of weeds, Ms Dowdell observes that there are other roads 
that dissect the Objectors' tenements, including, in particular, the 
Nullagine Road.  She observes that the latter is seen as a greater risk to 
weed introduction than the proposed access road, the Nullagine Road 
being a public road, whereas the Applicant's proposed road will be limited 
to mine-associated transport that can be governed by FMG's weed hygiene 
procedures.  As to the concerns expressed in the GHD report about 
potential pollution events such as spills occurring along the access road 
and the risks of the spread of pollutants downstream of the access corridor 
or deeper into the soil which may become a contamination issue during 
mining, Ms Dowdell, in her report, acknowledges that there are such risks 
associated with vehicle movements but says that the level of risk is no 
greater than vehicles travelling on any road to deliver services to mining 
operations.  She notes that the Applicant has in place 
government-approved environmental and safety management plans to 
respond to any accidents that may occur. 

92  Ms Dowdell's oral evidence at the hearing was consistent with what 
she said in her report.  She said that there was nothing of any significance, 
to her knowledge, that may cause the Applicant any difficulties in relation 
to the s 45(c) process for LA46/50. 

93  During cross-examination Ms Dowdell said that although the 
Applicant had not sought any environmental approvals in relation to the 
proposed road, its consultants had reviewed the area but had not been 
asked to go out and do any form of on ground surveying to advise the 
Applicant of any particular issues.  She agreed, however, that the 
Applicant had not done any work for the purpose of obtaining 
environment approvals for the proposed road.  Ms Dowdell said that she is 
familiar with LA46/49.  She said that a s 45(c) application for 
environmental approval in respect of that tenement had been granted.  She 
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said that there were no environmental issues or impacts which would 
prevent the use of LA46/49 for construction of an access road.  
Ms Dowdell said that no steps had been taken to obtain any environmental 
approvals in respect of a road within LA46/53. 

94  Mr Douglas Kepert was called as a witness for the Applicant.  He 
has been employed since 2004 as a senior exploration geologist.  He is, 
and has been for about four years, a Competent Person for purposes of the 
JORC Code.  With the consent of the Objectors, a written statement of 
Mr Kepert was tendered in evidence.  Based upon his extensive 
involvement in drilling and resource estimation of FMG's Christmas 
Creek deposit, which directly adjoins of the Roy Hill 1  project deposit, 
and based upon his familiarity with FMG's Cloud Break and Mount 
Lewin deposits which occur further west and east of the Roy Hill 1 
deposit, Mr Kepert has, by way of extrapolation from Christmas Creek 
data, estimated that 170 million tonnes of iron ore is located beneath the 
surface of the whole of the ground the subject of LA46/50 and 8 million 
tonnes is located beneath the surface of the proposed road corridor.  He 
has included in his statement estimations based on data in Hancock's 
publicly available Web site, namely, 150,000 million tonnes beneath the 
whole of LA46/50 and 7 million tonnes beneath the proposed road.  His 
estimation of the potential ore reserve that is beneath the whole of the 
ground applied for is 140 million tonnes and, beneath the road, 6.5 million 
tonnes. 

95  A further report of Mr Kepert, dated 17 October 2007, was also 
produced in evidence before me.  In that report Mr Kepert makes 
reference to a report prepared by John Hearne in August 2007 entitled 
"ROY HILL 1  PROJECT - Project Mining Review" ("the Hearne 
report").  That is a report prepared by RSG Global Consulting Pty Ltd for 
the Objectors for purposes of these proceedings.  At pars 33 to 43 of the 
Hearne report, under the heading Likely Impact on Current Exploration 
Program, it is stated that the construction and operation of the proposed 
road will restrict Hancock from carrying out standard basic surface 
exploration activities, will restrict planned exploration activities by 
impacting upon drill hole positioning, thereby restricting deposit 
evaluation beneath the subject ground and will impact on the Objectors' 
planning, scheduling and actual timing of drilling within the area of 
LA46/50.   

96  In his report of 17 October 2007, Mr Kepert notes that a report of 
Mr Chris Sullivan, the Objector’s chief geologist, (exhibit 1A(10)), dated 
September 2007, shows that drill spacing for the majority of holes on the 
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ground the subject of LA46/50 is 200 m by 200 m.  The same report 
shows that where drill spacing is less than 200m by 200m the majority of 
immediately adjacent holes are shown as not having an intercept of 
greater than 50 per cent Fe.  He suggests that those areas of lower density 
drilling are unlikely to contain any significant mineralisation.  Mr Kepert 
says that at Christmas Creek 3370 RC holes has defined about 1.4 billion 
tonnes of resource, of which 320 million tonnes is Inferred, 1090 million 
tonnes is Indicated and 5.7 million tonnes is Measured.  He said that 
average drill hole spacing as determined by Snowden Mining Industry 
Consultants Pty Ltd for each resource category at Christmas Creek was, 
for Inferred, 800m x 200 m, for Indicated, 800m x 100m, plus 400m x 
200m and, for Measured, 70m x 70 m.  He says that the current drill 
spacing over the ground the subject of LA46/50, namely, 200m x 200 m, 
is higher than that required for Indicated at Christmas Creek.  Mr Kepert 
says that an Indicated mineral resource is available for conversion to a 
Probable Ore Reserve, that is to say, that the current drill spacing on the 
ground applied for is very likely to be sufficient for Indicated mineral 
resource estimation and for conversion to Probable Ore Reserve as 
defined in the JORC Code.  

97  Mr Kepert notes that Mr Sullivan says that the in-fill drilling 
required to reach Measured resource status and therefore Proven Reserve 
status will not commence till after completion of the bankable feasibility 
study which, in figure 8 of the Sullivan report, is shown as being due to 
commence at the end of the first quarter in 2008 and to be completed by 
the end of the fourth quarter in 2008.   

98  In his report (3.8) Mr Sullivan has said that in 2008, in-fill drilling at 
100m x 100m spacing to a maximum of 269,000 metres will be 
undertaken.  He also says that, from 2009 onwards, in-fill drilling spacing 
of 50m x 50m to a maximum of 384,000 metres will be undertaken.  At 
3.7 of his report Mr Sullivan, in figure 8, has shown the abovementioned 
commencement and completion dates of the Objectors' proposed bankable 
feasibility study.  In relation to the proposed 2008 and 2009 drilling 
program, Mr Kepert observes that, from table 1 of the Sullivan report, 
average hole depth over the entire Roy Hill 1  project has been 59 metres 
and that, based on that average depth, the 384,000 metres proposed for 
2009 would be sufficient to drill out approximately one third of the 2008 
in-fill drilling area to 50m x 50m spacing.  He also notes that figure 8 
indicates that none of the 50m x 50m in-fill drilling would be available for 
the banking feasibility study or for mine planning and other purposes, 
even though Mr Sullivan has said that the 50m x 50m spacing is required 
to increase the level of confidence to Measured classification. 
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99  Mr Kepert concludes his report of 17 October 2007 by expressing the 
opinion that the Roy Hill 1  project schedule is unrealistic and unlikely to 
be adhered to. 

100  In his oral evidence, Mr Kepert said that he has no direct knowledge 
of the Roy Hill 1  project ore body other than what is available in the 
public arena.  He said, however, that there is an almost perfect lateral 
continuity of the ore body through the whole area that is the subject of the 
Roy Hill 1  tenements, the Christmas Creek project tenements and the 
Cloud Break tenements. 

101  Mr Kepert expressed the opinion that the presence of the road would 
not impede any drilling program of the Objectors.  Mr Kepert, during 
cross-examination, said that it was the experience of the Applicant on its 
Cloud Break tenements that the minimum spacing used to achieve a 
Measured Resource was 70m x 70m but he agreed that drill spacing of 
50m x 50 m is not unreasonable.  He agreed that there is a subjective 
element in determining what is appropriate drill spacing to achieve a 
Measured estimate.  He agreed, in effect, that Mr Sullivan, being an 
employee of Hancock and working on the Roy Hill 1  project, is probably 
in a better position than is Mr Kepert to determine what is an appropriate 
in-fill drilling program over the ground the subject of LA46/50.  He said, 
however, that, where current drill results over the subject ground spaced at 
200 m or less show no significant mineralisation (ie, less than 50 per cent 
Fe) then one would choose not to drill in between such holes because the 
stratigraphy of the whole area reveals a remarkable degree of consistency. 

Evidence for the Objectors 

102  Mr Grant Young gave evidence for the Objectors.  Since mid-2006 
he has been employed with Hancock as its general manager, New 
Business.  His role is to evaluate and analyse Hancock's projects and 
business opportunities.  His duties include responsibility for development 
and implementation of approved business plans.  His responsibilities also 
include overseeing a substantial increase in the exploration and evaluation 
program for the Roy Hill 1 project.  He is very experienced in the area of 
management and business analysis within the mining industry, including 
iron ore projects.  He is well qualified to give the evidence that he gave. 

103  With the consent of the Applicant, a written statement of his 
evidence was tendered.  In that statement he has said that his analysis of 
the Roy Hill 1 project was that it could be categorised as "large", meaning 
that it had a production capacity of 40 Mtpa and that it could support the 



[2008] WAMW 13 
CALDER M 

2008WAMW13.doc   (<CES>) Page 27 

establishment of full infrastructure, including a railway and port.  He 
concluded that by confirming the size of the ore body through an 
upgraded exploration program the net value of the project could be 
significantly increased.  To achieve that, he proposed that there be a 
significantly accelerated drilling program undertaken by the project 
operators.   

104  The board of Hancock accepted his analysis and proposals and 
substantially increased its exploration budget for 2007.  Hancock also 
adopted a project schedule which included drilling, including in-fill 
drilling, in the third quarter of 2007 continuing until the end of 2008, a 
pre-feasibility study to be completed by the end of the first quarter of 
2008, a bankable feasibility study to be completed by the end of 2008 and 
construction to commence in 2009 and be completed during 2011, with 
the first shipment of ore by the end of that year.  That project schedule is 
reflected in figure 8 of Mr Sullivan's report previously referred to.  
Mr Young said that the objective of the scheduled exploration program is 
to confirm that the project is "large" with a resource body of in excess of 
1.25 million (sic - billion) tonnes capable of supporting a production of 
40 Mtpa over a minimum life of 20 years. 

105  In his statement, Mr Young addresses LA46/50.  He says that the 
application proposes an extraordinary project risk in the circumstances.  
He observes that, although Hancock has not yet undertaken a detailed 
resource estimate in the vicinity of LA46/50, it is apparent that the value 
of mineralisation potentially affected is substantial.  He says that the area 
immediately to the east of LA46/50 contains probably the best ore body 
identified to date.  In his statement Mr Young says that the existence of a 
third party controlled road and access corridor will generate a number of 
operational, legal and management difficulties.  He says that the estimate 
of mineral resources and ore reserves to JORC standards must take 
account of access restrictions created by the road which will result in a 
reduction in size of the accessible ore body and degrade what the JORC 
status of the resource would otherwise be.  He observes that mine plans 
will have to be developed that take into account the existence of the road 
and increased technical difficulties and costs.  He expresses the opinion 
that the existence of a third-party controlled corridor will be a significant 
adverse factor in the assessment and analysis of the project and its 
valuation by any potential third party joint venturer.  He says that it is 
likely that Hancock will wish to involve a third party joint venture partner 
to develop the project.  He also says that, as FMG is a competitor to 
Hancock, FMG's control of the corridor would give it a significant 
advantage in any dealings with Hancock. 
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106  Concerning FMG's offer to enter into an agreement under which the 
road may be moved, Mr Young says that that is not a practical solution.  
He says it fails to recognise the practical difficulties of operating a mine 
around a third party controlled road pending the road being moved.  He 
says that any provision in such an agreement for the parties to negotiate 
the need to move the road would be fertile area for dispute and delay, 
particularly as the parties are competitors. 

107  Mr Young then sets out what he calls the "Project Time Line" in 
which he briefly mentions various aspects of future necessary project 
activities.  He has also commented about the availability of alternative 
routes that FMG has and discussions that have taken place between the 
Applicant and the Objectors concerning those alternatives. 

108  In the course of giving his evidence, Mr Young produced a report 
entitled "2007 Project Overview" which he prepared for Hancock in 
September 2007 for purposes of these proceedings.  The report was 
tendered by consent.  It is referred to above.  In the report he outlines 
project development objectives and schedules.  He makes reference to the 
Master Plan for drilling in 2007.  He observes (8) that the drilling plans 
may be changed to reflect the results of assays and increasing geological 
knowledge of the deposit.  The report notes (11) the proposed 2008 and 
beyond drilling and evaluation programs and he particularises drilling at 
spacings of 400m x 400m, 200m x 200m and 100m x 100m.  Those 
figures refer to the whole project.  He says that considerable in-fill drilling 
will be required to achieve an ultimate 50m x 50m drill spacing "… in key 
areas to define the short-range variability within the ore body".  There is 
discussion of potential infrastructure solutions in relation to mine and port 
facilities that will be required.  Mr Young specifically identifies LA46/50 
as a project operational risk. 

109  During cross-examination, Mr Young agreed that the Hancock board 
had only approved the 2007 drilling program and that the drilling program 
described by Mr Sullivan in his report for 2008 and 2009 had not yet 
obtained formal Board approval, although Mr Young anticipated that it 
would get approval from the Board. 

110  Mr Young said that a pre-feasibility study had already started and 
that the Objectors consider that there are options for both rail and port 
infrastructure that are viable and feasible and that are being studied as part 
of the pre-feasibility study.  He said that ultimately a rail and port solution 
would have to be available by late 2011 or early 2012.  At the present 
time a range of independent rail and port options are being considered, 
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including FMG's open access rail and port infrastructure pursuant to the 
State agreement concerning those facilities.  In connection with his 2007 
project overview report, Mr Young explained that there were other project 
risks that he had chosen not to identify because of the need for 
commercial confidentiality being maintained, particularly where such 
information would be provided to its competitor FMG.  He denied that the 
report was intended to create a lopsided view of the impact of LA46/50.  
It was related to the issues connected with the present proceedings arising 
out of LA46/50.   

111  Mr Young said that, he believed that any agreement between the 
Applicant and the Objectors concerning the future re-location of the 
proposed road at a time to be agreed between the parties or otherwise 
determined by an independent person had the potential to cause 
significant delays to the project which would have potential value 
implications for the project in the range of hundreds of millions of dollars.  
He compared that to what he considered to be the maximum cost to the 
Applicant of moving the road of $1,000,000. 

112  Mr Young said that in circumstances where there was an agreement 
between the Applicant and the Objectors concerning FMG ceasing to use 
the road or surrendering the miscellaneous licence, which agreement was 
satisfactory to Hancock, a fair and appropriate trigger for such cessation 
or surrender to occur may be a determination by the EPA that the Roy Hill 
1 1 project does not require a PER in respect of port, rail and mine 
facilities.  He also agreed that an appropriate trigger, in such 
circumstances, may be the publication of an assessment report by the EPA 
pursuant to s 44 of the EP Act.  He did say, however, that he would not 
agree to one trigger.  He agreed that the submission of a mining proposal 
under the Mining Act in relation to the Roy Hill 1 1 project may also be a 
fair and reasonable trigger.  Similarly, he agreed that an appropriate 
trigger may be Hancock entering into a State agreement with a submission 
of proposals or other application for approval for the commencement of 
development of the project under such an agreement.  When invited by 
counsel for the Applicant to suggest other possible triggers, Mr Young 
said that he believed that Hancock should have the ability to give to FMG, 
in its sole discretion, a notice of three months to move the road. 

113  Mr Young gave evidence about discussions between the Applicant 
and Hancock concerning the possibility of FMG, as an alternative to 
LA46/50, using the route of its proposed pipeline through Hancock's 
tenements for the access road.  He said that Hancock's proposal in that 
regard had not been accepted by FMG.  
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114  Mr Christopher Sullivan was called as a witness by the Objectors.  
A written statement of his evidence was tendered with the consent of the 
Applicant.  In addition, his Geological Report of September 2007 was 
tendered. 

115  Mr Sullivan is employed by Hancock as a chief geologist.  He 
commenced employment with Hancock as a principal geologist in March 
2007 and was appointed chief geologist in July of that year.  He has had 
considerable experience in iron ore since 1974 and is well qualified to 
give the evidence that he did.  As chief geologist with Hancock he has 
overall responsibility for delineating and evaluating the iron 
mineralisation on the Roy Hill 1 1 project tenements.  He said that the 
target mineralisation is between 1.25 and 1.5 billion tonnes and that 
present indications are that a resource estimation within that range will be 
achieved. 

116  In relation to the relevant geology, Mr Sullivan (19) agrees with 
Mr Kepert that the iron mineralisation and geology at Roy Hill 1 is the 
same as FMG's target areas of Cloud Break to the west, Christmas Creek 
and Mount Lewin to the east.  He says that both FMG and Hancock are 
targeting the same geological formation.  Concerning exploration drilling, 
Mr Young says that mineralisation estimation requires in-fill drilling to be 
undertaken to give a greater confidence in modelling derived from drilling 
logs and assay results.  He says that initial wide-spaced drilling of 1200m 
to 400m x 400m and 200m x 200m is undertaken to identify 
mineralisation and that it is to be followed by progressive in-fill drilling to 
identify areas that may comprise a mineral resource or ore reserve.  He 
says that the classification of a "mineral resource" is based primarily upon 
geological interpretation, whereas a classification of an "ore reserve" 
infers a commercially mineable ore body and that classification of the 
latter requires consideration of factors other than geology such as depth, 
environment, approvals, infrastructure and economics.   

117  He says that the first objective of Hancock's exploration program is 
to identify areas of iron mineralisation which may be classified as a 
mineral resource and to then develop mining plans to determine how 
much of the mineral resource may be classified as an ore reserve.  He says 
that, prior to March 2007, exploration drilling had confirmed general iron 
mineralisation in the Roy Hill 1 tenements, including the area underlying 
LA46/50.  He says that it is clear that mining pits will extend across 
LA46/50 if mining is undertaken.  In his statement of evidence Mr Young 
outlines drilling undertaken during 2006 and 2007 and planned drilling for 
the remainder of 2007 and in 2008. 
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118  Concerning LA46/50, Mr Sullivan notes the upgrading of the 
pastoral track, its realignment at its intersection with the Nullagine Road 
and the significant increase in traffic volume that has been monitored by 
Hancock during 2007.  Concerning drilling on and adjacent to the 
proposed road, Mr Sullivan said that at the stage that had been reached at 
the time of his giving evidence that it was possible to avoid drilling on the 
road but it will be necessary to drill on either side of it.  He says that 
drilling in that location will create safety hazards and operational 
difficulties, including limiting surface exploration, limiting drill hole 
positioning, limiting scheduling of drilling, compromising evaluation of 
the mineral resource, restricting the movement of rigs and vehicles within 
the LA46/50 corridor and that there will be a need to create a 50-metre 
safety zone on either side of the road.  He says that as 100m x 100m and 
50m x 100m in-fill drilling continues the drilling grid will encroach onto 
the road. 

119  Mr Sullivan notes that the development of mining pits and buffer 
zones in the area of significant mineralisation will encompass LA46/50.  
He says that further drilling is likely to extend the delineated resource 
within LA46/50 and that infrastructure will also be required within 
LA46/50.  Mr Sullivan says that mining pits are likely to extend beyond 
the areas where mineralisation is greater than 55 per cent Fe into lower 
grade material because of the potential for lower grade material in the 
vicinity to be beneficiable or blended.   

120  Mr Sullivan says that the existence of a road through the project 
mining area will have a significant impact on hydrological management 
and that it will be a barrier or dyke across the mining area.  He says that 
de-watering will be more complex and expensive if the road remains 
where it is now.  He says that a practical solution is not, as has been 
offered by FMG, to enter into an access agreement under which the road 
may be moved if it interferes with project mining operations.  In that 
regard he mentions prevention of completion of planned in-fill drilling, 
difficulties associated with mine pit definition and scheduling, 
modification of exploration programs and increased safety risks arising 
from the presence of vehicles on the road. 

121  Mr Sullivan also mentions the communications that have taken place 
between the Objectors and the Applicant concerning the use by FMG of 
the proposed pipeline route to the south of LA46/50 as an alternative 
access road route.  He says that in connection with that proposal Hancock 
had undertaken some preliminary drilling with a view to ascertaining 
mineralisation along two proposed pipeline routes. 
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122  In his Geological Report of September 2007 he refers in detail to the 
Roy Hill 1  project exploration objectives which include, in particular, 
100m x 100m and 50m x 50m spaced in-fill drilling which he says is to be 
done in order to identify the short-range variability of the deposit and 
progress studies of the overall mining philosophy.  He notes that most of 
the planned increased exploration activity of the Objectors for 2007 is 
upon E46/334, E46/335 and E46/592; LA46/50 is located within E46/335. 

123  Concerning the impact of LA46/50, Mr Sullivan, in his Geological 
Report, says that it is clear from a study of geological cross-sections 
which are shown in his report (fig 9), and from other figures in his report, 
that if LA46/50 is granted, it will sterilise an important part of the 
Objectors' resource and that it will also prevent the Objectors from mining 
in the area and thus being able to report an ore reserve for that area. 

124  During cross-examination Mr Sullivan agreed that, as stated by the 
Applicant's witness Mr Kepert, it is correct to say that the Objectors have 
already done sufficient drilling to achieve a JORC Inferred assessment 
and that there are probably areas that have been sufficiently drilled to 
enable a JORC Indicated assessment to be produced. 

125  Concerning the time required for drilling a single hole, Mr Sullivan 
said that it would be possible to get an RC drilling rig on and off the road 
in maybe half a day but that for diamond drilling for purposes of assay 
validation and density work and for metallurgical sampling, and with a 
pre-collar, it could be over two days.  He said that that may take longer in 
some circumstances, for example, if the motor on the rig failed and the 
driller was unable to extract the rods from the hole.  He agreed, however, 
that closing a road for half a day would allow an RC drill hole to be 
completed provided there were no problems.  He also said that advance 
drilling plans could be prepared in respect of any drilling on or near the 
proposed access road. 

126  In concluding his evidence Mr Sullivan said that he personally would 
not be confident declaring a JORC Indicated assessment on 200m x 200m 
spacing at Roy Hill 1. 

127  Mr Steven Risbey gave evidence for the Objectors.  He is employed 
by Hancock as the project manager of the Roy Hill 1 1 project.  He is an 
experienced geologist.  His written statement of evidence-in-chief was 
tendered by consent.  In it he agrees that the iron mineralisation and 
geology at Roy Hill 1 is the same as FMG's target areas at Cloud Break, 
Christmas Creek, Mount Lewin and Mount Nicholas (the latter being to 
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the east of Roy Hill 1) and that both FMG and the Objectors are targeting 
the same geological structures.  He says that from January 2007 the 
Objectors' exploration activities have significantly increased.  The number 
of field geologists has expanded from two to 10, field assistants from five 
to 16, together with six camp staff.  He says that during 2007 Hancock 
would increase the number of RC drilling rigs being used on the project 
from two to three.  He notes that a new 50-person exploration camp was 
opened at Roy Hill 1 on 12 June 2007. 

128  Mr Risbey expressed the opinion that it is highly probable that the 
Objectors' exploration program will establish the basis for the future 
development of a major iron ore mine at Roy Hill 1.  He said that it is 
apparent from exploration results that the iron mineralised host body 
extends through the area of LA46/50.  In that regard, Mr Risbey says that 
drilling results indicate the areas of more significant iron mineralisation 
are located at the southern end of LA46/50, at the mid-part and at the 
northern end.  He says, however, that there is general mineralisation 
throughout the whole area and it is unlikely that significant mineralisation 
is limited to those three sections of LA46/50. 

129  Mr Risbey produced several photographs showing the upgrading of 
the pastoral road that is now being used to access the Applicant's 
operations at Cloud Break and Christmas Creek.  He produced a 
traffic-monitoring log book which showed vehicle movements along the 
present route between May and September 2007.  He observed that the log 
discloses that during May to June of 2007 there were approximately 
100 vehicle movements during each 12-hour daylight period but that the 
volume of traffic has reduced to about half of that since FMG established 
its airstrip in July 2007. 

130  In his statement Mr Risbey repeats the essence of the evidence of 
Mr Young and Mr Sullivan concerning the adverse impacts upon the 
development and mining operations of the Objectors that it is alleged that 
a grant of LA46/50 for the purpose of construction of an access road will 
have. 

131  In a second statement of evidence Mr Risbey has produced maps and 
video footage of the realignment and upgrading of the current road where 
it intersects the Nullagine Road.  The video footage also shows other 
workings and clearing done on other sections of the road that is now on 
the ground the subject of LA46/50.  The photographs show trucks, graders 
and rollers being used in road works on the current road.  There are 
photographs of what appear to be drainage pipes at various locations 
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along the roadway.  There is also a photograph of a prime mover and 
trailer, both of which have tipped over onto their right-hand side.  They 
are located lying across a substantial portion of the road surface. 

132  Mr Risbey agreed that it would be possible to make arrangements for 
the road to be closed while the Objectors were engaged in drilling 
operations on or close to it.  He expressed concern, however, about the 
ability of the Objectors to have any control over traffic movements on the 
proposed road site.  He also expressed the view that even with 
road-closure arrangements in place the possibility of problems arising 
during drilling could not be discounted. 

133  Mr Robert Exley also gave evidence.  He is employed as a field 
assistant with Hancock.  He is familiar with the present road within 
LA46/50.  He said that between January 2007 and September 2007 the 
road had been upgraded from being a graded track which would allow 
two vehicles to pass to a road approximately 18 metres in width, including 
drains both sides.  He said that during the first half of 2007 he had noticed 
a significant increase in the volume of traffic on the road, however, since 
the FMG airstrip commenced operations in the middle of 2007 traffic 
volume had reduced.  He said that the track had been widened in probably 
April or May 2007 and that the widening works included vegetation 
clearance, gravel laying and grading, construction of flood-ways at creeks, 
construction of drains, watering.  He also said that the junction of the road 
with the Nullagine Road had been "squared off".  He gave instances of 
vehicles being driven in a manner that he considered unsafe on the road.  
He also produced a number of photographs and a vehicle-monitoring log 
book. 

134  The Objectors also called Mr John Hearne.  Mr Hearne is employed 
as a principal consultant by RSG Global Consulting Pty Ltd.  He is a very 
experienced mining project manager.  His expertise includes feasibility 
studies, project evaluation and financial modelling of mining projects, 
including projects within the iron ore industry.  Mr Hearne prepared a 
written statement of his evidence-in-chief together with a report titled 
Project Mining Review, both of which were tendered in evidence.  The 
report was prepared in August 2007 for purposes of these proceedings and 
at the request of the Objectors' solicitors.  The opinion of RSG Global was 
sought as to the likely effect of the grant of LA46/50 upon current 
exploration activities and planned activities, ongoing resource definition 
and mine planning drilling programs and future mining operations.  A 
comparative analysis of the route options that the Objectors consider are 
open to the Applicant was also sought. 
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135  Concerning the Objectors' current exploration program, the identified 
likely impacts are the same as those that had been identified by the 
previous witnesses called on behalf of the Objectors.  They relate to 
restricted access for drilling on and adjacent to the proposed road, the 
creation of difficulties with planning and scheduling of drilling activities 
and to the road potentially preventing the Objectors from sufficiently 
increasing their confidence in JORC Code levels of mineralisation 
estimation.  Safety issues are also raised. 

136  Concerning the impacts that are likely upon the Objectors' future 
mining operations if LA46/50 is granted, the report notes the difficulties 
that would arise if the Objectors are forced to conduct mining operations 
in two separate areas, namely, on either side of the proposed road.  It is 
noted that there is no current agreement between FMG and the Objectors 
concerning the future re-location of the proposed road.  It is said that the 
practicality of the re-location is debatable and that it would need to be 
constantly moved towards the south-west corner of the Objectors' project 
area.  The report says that simply moving the road within the corridor area 
would be impractical as the road would need to remain at least 
1000 metres from the mine operational area. 

137  The report says that the presence of the road will disrupt mine 
scheduling and sequencing, will severely restrict flexibility and the 
capacity to adjust in a timely manner to changes in ore body 
mineralisation or changes in market demand or quality.  It is said that the 
likely impact of the grant of LA46/50 will be a significant increase in 
mining costs and a consequential reduction in returns achieved by the 
Objectors.  It is also said that closure costs will be significantly increased. 

138  The report identifies that there will be a significant increase in the 
complexity and difficulty of undertaking efficient and effective safety 
management planning in order to comply with the Mines Safety and 
Inspection Act (1994).  It is said in the report that the road corridor created 
upon the grant of LA46/50 will have a significant impact on hydrological 
management.  It is said that the road corridor will become an effective 
dyke approximately 10 metres high running through the Objectors' mining 
area.  It is noted that the proposed road runs at approximately 90 degrees 
to existing natural drainage channels through the area.  The report says 
that the presence of the road corridor will create a requirement for major 
creek diversions both into and out of the Objectors' mining operations in 
order to reduce the amount of surface water flow into working areas.  It is 
also said that the requirement to de-water mining operations will become 
more difficult and expensive as two separate operations will be required 
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on either side of the road instead of there being one progressive 
de-watering program. 

139  The report says, in effect, that the alternative routes for an access 
road on LA46/49 or LA46/53 have either a very low, a low or a medium 
likelihood of adverse impact upon the Objectors' present and future 
operations compared to LA46/50 which will impact in a major way. 

140  In respect of the likely impact on financing and joint-venturing of the 
Roy Hill 1 1 project, the report says that the grant of LA46/50 may be 
noted as a "fatal flaw" by potential financiers and joint-venture parties.  It 
is said that the presence of a road controlled by a competitor running 
through the middle of the project will be noted as a major risk issue in any 
negotiations with potential financiers and joint-venture partners.  It is said 
that that additional risk component will potentially add costs to any 
financing package and, further, that it may devalue the project. 

141  The report concludes with the observation that the construction of the 
proposed road in the proposed location will make FMG a key stakeholder 
in any decision made in regards to future operations in the Roy Hill 1 1 
project and that it will give FMG a material advantage in any future joint 
venture or sale negotiations as FMG will be in a superior bargaining 
position to any other person. 

142  Ms Anna Napier was called as a witness by the Objectors.  She is 
employed as Principal Ecologist with GHD Australia Pty Ltd.  Her main 
field of consultancy is environmental management.  She is a relevantly 
well-experienced biological, botanical and environmental scientist.  Her 
report outlining what she considered to be the potential impact of the 
proposed road on the environmental approvals process required to be 
undertaken in relation to the Objectors' Roy Hill 1 1 project and the 
potential impact on the environmental approvals process required to be 
undertaken in relation to the Objectors' Project and the issues that may 
arise in relation to the Objectors' environment planning and management 
of its project was tendered in evidence by consent.  It was prepared in 
September 2007 specifically for these proceedings. 

143  Ms Napier notes that in July 2005 Hancock submitted a referral 
document to the EPA for their Roy Hill 1 1 project pursuant to s 38 of the 
EP Act.  She said the referral document included maps of proposed actual 
and potential open mine pits in the area that are now the subject of 
LA46/50.  Hancock's referral document did not include any road linkage 
to any proposed FMG operation.  Ms Napier says that the Roy Hill 1 1 
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project will be assessed at the level of PER in accordance with the 
requirements for similar projects in the region.  She says that the PER will 
include the planning, design, operations and mine closure details required 
to gain approval for the project under the EPA.  She expresses the opinion 
that the ongoing planning, operation and closure of the Roy Hill 1 1 
project will be more complicated and uncertain if LA46/50 is granted.  
She believes that without well co-ordinated co-operation from FMG it 
will be more difficult to commit to effective mine planning, operation and 
rehabilitation and provide certainty to the EPA that the likely and 
necessary environmental commitments can be achieved.  She says that the 
Objectors will effectively be required to ensure the goodwill of a 
competitor in order to provide some level of confidence for the regulatory 
authorities. 

144  Ms Napier gives consideration in her report to issues that may arise 
in relation to the Objectors' planning and management of its project, 
including the implementation of management plans as a result of the 
proposed road.  She says that there are a number of environmental aspects 
which will be affected by the proposed road.  The most important of these, 
she says, relate to vegetation protection.  She notes that the proposed road 
is up-slope of the conservation-significant Fortescue Marsh and that 
concern has been expressed that changes to sheet-flow drainage due to 
any linear infrastructure as well as re-distribution of existing stream and 
tributary flows may detrimentally impact downstream mulga vegetation.  
She says that Hancock will make commitments with regard to sheet-flow 
drainage management in relation to its mine operation and management 
but is concerned that those commitments will be significantly reliant upon 
the goodwill of FMG to assist in the design and execution of the 
commitments.  She says that the design construction and subsequent 
maintenance of the proposed road could be detrimental to the mulga 
vegetation downstream of it and that the road that is currently being used 
does not have a suitable design to minimise the risk of drainage shadow 
downstream of it.  She says that it is possible that the Objectors would be 
deemed at fault for vegetation damage due to drainage changes or any 
other impacts of the access road and may have to rely on good relations 
with FMG to ensure that the road is correctly constructed in the first 
instance and is then maintained so that spreader drains and culverts 
operate effectively in order to maintain downstream sheet-flows to the 
mulga. 

145  Ms Napier notes that access roads such as the proposed road are a 
major source of new weed infestation and spread and that the Objectors 
will again be reliant upon the management controls of FMG in that regard.  
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She says that, similarly, the Objectors will have little or no control over 
the FMG traffic on the proposed road and that any spills or accidents 
involving potential pollutants provides a risk of the spread of those 
pollutants downstream or deeper into the soil to become a contamination 
issue during the mining phase.  In conclusion, she says that FMG had not 
yet provided any specific environmental management commitments for 
the proposed road.  She says that even if FMG's commitments are 
presented as part of a s 45(c) application under the EP Act and such 
commitments are made binding under the EP Act, the Objectors will still 
be reliant upon the goodwill and good management of FMG to ensure that 
FMG's commitments are adhered to and that there are no direct or indirect 
environmental impacts upon the underlying Objectors' tenements. 

146  In a subsequent statement of evidence-in-chief that was also tendered 
before me Ms Napier added that, since having made her first statement, 
she had seen a report of Diane Dowdell (the Applicant's witness who was 
called in these proceedings).  Ms Napier notes that, although Ms Dowdell 
said in her statement "… the access road would be managed by the same 
conditions that apply to the project approved under Ministerial Statement 
707", the road currently being used by FMG has no specific draining for 
re-spreading water downstream within the mulga groves.  She says that, in 
addition, Ministerial Statements 707 does not provide for a road 
management plan so there is no legal requirement for it to occur.  She also 
notes that Ms Dowdell does not dispute Ms Napier's comment in her 
previous witness statement to the effect that the Objectors' management of 
sheet-flow in connection with its mining pits will be complicated by the 
existence of the third-party operated proposed road. 

147  During cross-examination Ms Napier agreed that the PER and 
subsequent documents that she had reviewed relating to FMG's Cloud 
Break and Stage B projects had made mention of the need and the 
requirement for FMG to construct an access road but, at the time of the 
approval, the EPA saw no need for it to be provided with construction 
information to enable a recommendation to be made approving both of the 
projects.  She agreed that the EPA had set conditions to manage the 
impact of disruption to surface flow for the mine and the railway of FMG 
and that it was possible that such conditions could be used to manage 
surface water disruption arising from the construction of the proposed 
road.  She said, however, that such conditions had not been applied in 
relation to the road at the present time.  She said that at present there is a 
risk of downstream damage because the drainage connected with the 
upgraded road is such that it would not favour re-spreading of water 
down-slope.  She believes that although, for purposes of the proposed 
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road FMG would merely have to comply with any conditions that may be 
imposed under the Ministerial approval that relates to its Cloud Break and 
Stage B projects but that the Objectors, in order to comply with their own 
project environmental obligations in connection with mining operations, 
would require co-operation and assistance from FMG. 

148  Mr Paul Fisher was not called to give evidence on behalf of the 
Objectors, but Mr Fisher's report, made in September 2007 for purposes 
of these proceedings, was admitted into evidence with the consent of the 
Applicant.  The report is described as a Civil Engineering Consultant 
Report.  I proceed upon the basis that Mr Fisher is a civil engineering 
consultant.  In his closing address counsel for the Objectors described him 
as a "road engineer".  The scope of work for his report was to provide 
opinion, technical assessment and analysis relating to alternative route 
options for the Applicant's access road.  He says in his report (1.3) that the 
comparative analysis that was undertaken is based on data and material 
supplied by Hancock and FMG and on a site assessment of the proposed 
alignments.   

149  A site visit was also undertaken by Mr Fisher in July 2007 and 
involved aerial inspection from a helicopter of all of the proposed 
alignments and a ground inspection of alignments that passed over 
Hancock's leases and were accessible by vehicle.  Three alternative routes 
were considered, namely, on LA46/50, L46/49 and L46/53.  In short, he 
concluded that a road through LA46/50 would cost between $3.2 million 
and $4.6 million, through L46/49 would cost between $4.9 million and 
$6.9 million and through L46/53 would cost between $9.7 million and 
$13.2 million. 

150  Mr Hugh Edwards was another witness for the Objectors whose 
evidence was tendered by consent and who was not required for 
cross-examination.  Mr Edwards is a chartered accountant in the 
PricewaterhouseCoopers corporate advisory practice.  He prepared a 
report for purposes of these proceedings.  He was engaged to give an 
opinion upon each of two matters, namely, the present value of the loss or 
deferral of royalties to the Government of Western Australia arising from 
delays in mining and/or inability to mine iron ore as a consequence of a 
road being established on LA46/50 and, secondly, any project risk 
ramifications arising if LA46/50 is granted.  In preparing his report he had 
access to documents provided by the Objectors, to the Applicant's 
particulars provided in these proceedings, to publicly available 
information on the Applicant's Web site and to other relevant material.  In 
calculating his revenue estimation the witness relied upon the estimated 
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reserve calculated by FMG of 140 million tonnes within the whole of the 
area of LA46/50 and 6.5 million tonnes within the road corridor, all with 
an ore grade of Fe 58.4 and a lump product price of $US82 dmtu or a 
fines product price of $US76 dmtu.  Those components result in his 
estimation of current potential sale values of $A7.79 billion in respect of 
the whole of LA46/50 and $A360 million in respect of the road corridor. 

151  Mr Edwards calculated that for a delay of six months to first export 
sales, in circumstances where the scale of future operations could be 
described as "Large" (40 Mtpa), then the total royalty loss would be 
$A70,000,000 and, for 12 months, the total royalty loss would be 
$A140,000,000.  He also estimated that if the Objectors were unable to 
obtain access to ore within LA46/50 or within the road corridor (but 
without considering the impact upon mine planning and potential resultant 
sub-optimal pit design and possible further loss of economic access to 
ore), that loss production of 140,000,000 tonnes would result in a royalty 
reduction of $491,000,000 in respect of the whole of LA46/50 and 
$23,000,000 in respect of the road corridor. 

152  Taking into account relevant "parameters and assumptions", as he 
describes them, Mr Edwards has estimated the net present value impact to 
the Government of Western Australia of delay in royalty receipts at 
$28,000,000 to $44,000,000 for a six-month delay in mining and 
$54,000,000 to $88,000,000 for a 12-month delay in mining with the 
variation in each period reflecting the difference between a medium 
(25 Mtpa) or large (40 Mtpa) mining operation. 

153  Mr Edwards has also expressed the opinion that the grant of 
LA46/50 is likely to increase the uncertainty of, as a minimum, the timing 
of access to the ore and, potentially, the most effective mine plan.  He 
says that the higher level of uncertainty constitutes increased project risk 
which will require a valuation by the Objectors and by any external party 
considering involvement in the project.  He says that the project will 
require external finance or a joint-venture partner for development.  He is 
of the opinion that the risk of project delay and possible sub-optimal 
access to iron ore resources for the project would be factored into the 
financing or investment terms by a potential financier or joint-venture 
partner.  He considers that such an assessed increase in risk would, in the 
absence of other factors, commonly lead to a reduction in the entry price 
for a joint-venture partner or to an increase in the cost of finance for the 
project.  As well, he says, without change to other factors, any delay in the 
project caused by the grant of LA46/50 would increase the period of time 
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before generation of positive cash flow and would result in a lower net 
present value of the project to the Objectors. 

SUBMISSIONS 

The Objectors 

154  Counsel's closing address was relatively short and to the point.  He 
highlighted the fact that the parties had been unable to effectively 
communicate in respect of a number of significant matters of mutual 
interest.  One of those matters was the failure for there to be adequate 
communication and the failure to reach any agreement concerning the 
proposal by the Objectors that FMG used its proposed pipeline route from 
its proposed Mount Lewin borefields to its Cloud Break and Christmas 
Creek operations to construct its access road upon from the Nullagine 
Road to those mining operations.  FMG had indicated to Hancock two 
possible pipeline routes, both of which passed through lower portions of 
the Objectors' Roy Hill 1  project tenements some considerable distance to 
the south of LA46/50.  Road construction, traffic safety and general 
personnel safety were other matters where it was said that FMG had 
demonstrated a clear lack of intention to consult either at all or genuinely 
with the Objectors.   

155  Counsel highlighted what the Objectors claim is an attitude 
demonstrated by FMG personnel, including witnesses who appeared in 
these proceedings, that, without giving any or any proper consideration to 
the interests of the Objectors, the Applicant had selected LA46/50 as the 
area within which its access road would be constructed in preference to 
others, in particular L46/49 as well as L46/53.  It was submitted, in effect, 
that FMG had failed to give sufficient attention to constructing its access 
route along those two alternatives and was not interested in the 
consequences of constructing a road along LA46/50.  He noted that 
witnesses of FMG who had a relatively significant role in the selection of 
access routes had given little, if any, consideration to reports provided by 
the Objectors' expert witnesses.  Counsel emphasised the failure of FMG 
to have obtained any environmental approvals in connection with work 
done on upgrading the pastoral route that runs through the ground the 
subject of LA46/50, in particular the removal of vegetation in order to 
facilitate the re-alignment of the westernmost end of that road.  He noted 
that the substantial upgrading of the road had resulted in additional 
disruption to drainage and sheet-water flow. 
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156  Counsel criticised the lack of any detailed consideration on the part 
of FMG of the construction of alternative access routes on L46/49 and 
L46/53.  He noted the Objector’s comparative analysis of road 
construction costs within those two granted miscellaneous licences and 
LA46/50.  He noted that Ms Dowdell, head of environment for FMG, said 
in her evidence that no environmental approval applications had been 
made and no formal environmental survey in respect thereof had been 
done, however, FMG had been granted environmental approvals in 
relation to L46/49.  Ms Dowdell said in her evidence that there are now no 
environmental issues with L46/49 and that the EPA had given FMG 
approval to construct a road on it. 

157  Concerning the evidence of the experts called by both sides in 
relation to the Objectors' proposed exploration and mining progress, 
counsel noted that Mr Kepert, a witness for FMG, accepted that if 50m x 
50m spacing drilling was commenced in 2008 instead of 2009, then the 
Objectors' program was realistic rather than unrealistic.  

158  Counsel referred to the evidence of Mr Edwards, the forensic 
accountant, which is directed at the claimed injurious effect upon the 
Objectors that will follow upon the grant of LA46/50 and the construction 
and use of the access road thereon by the Applicant.  In relation to 
injurious effect, counsel relied strongly upon the decision of the Full 
Court in Re Roberts; Ex parte Western Reefs Ltd v Eastern Goldfields 
Mining Co Pty Ltd (1990) 1 WAR 546.  He said that in the present case 
FMG has failed to discharge the onus cast upon it as the Applicant for the 
grant of the miscellaneous licence to satisfy the Warden that the grant 
could be made without having an injurious effect.  He submits that there 
are no conditions that could overcome the injurious affection. 

159  As to what constitutes an injurious effect in this case, the Objectors 
say that they will be unable to properly explore the ground on or adjacent 
to the proposed road and that the presence of the road will adversely affect 
the assessment by financiers and potential investors and joint venturers in 
the project of the project's worth, of its profitability and of its project 
risks.  In addition, it is said there will be an injurious effect arising from 
the type and volume of traffic that the proposed road will carry, including 
safety concerns and traffic control concerns.  It is said that the presence of 
the road will create significant potential environmental issues in relation 
to the consequences of disruption to creek drainage and surface-water 
flow and will potentially compromise the ability of the Objectors, when 
they commence open-cut mining operations, to manage and control water 
flow in and adjacent to its mining pits and to ensure, by proper 
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environmental planning, preservation of local flora and fauna, including in 
particular the mulga. 

160  It is submitted that there are a number of public interest issues that 
can be taken into account, including the loss of royalties to the State due 
to either delays in mining and exporting of iron ore or the complete 
sterilisation of iron ore adjacent to and within LA46/50, which would not 
occur but for the presence of the proposed road corridor within LA46/50.  
A further public interest that is relevant, it is said, is that FMG has acted 
unlawfully in connection with the upgrading and use of the existing road 
as part of its mining operation without it being on a granted mining 
tenement and without having obtained environmental or any other 
approvals to construct the road, including its re-location at its termination 
at the Nullagine Road.   

161  Concerning the suggestion by FMG that, by some means, if LA46/50 
is granted, it could be granted upon condition, that would enable FMG to 
be required to terminate it at some point earlier than the 21 years that is 
specified by the Act to be the life of a miscellaneous licence, counsel says 
that because s91B of the Act says that a miscellaneous licence remains in 
force for a period of 21 years, it is not open to grant one for a period of 
effectively less than 21 years.  That is to say, it cannot be granted, as such, 
for a period that is expressed to be less than 21 years, nor can it be granted 
so as to include a condition which would, of itself, bring the tenement to 
an end or would require FMG to surrender it.   

The Applicant 

 

165  In relation to compliance with the formal aspects of the making of 
the application, including marking out, I agree with the applicant’s 
submission that compliance as required, including in respect of 
subreg 37(3) has been proven.  There is no doubt that the Applicant's 
current Cloud Break mining project is directly connected to ELA46/50. 

 

162  The Applicant draws attention to the fundamental aim of the Mining 
Act and Regulations, namely, to enable productive mining operations to 
be undertaken for the benefit of the holders of tenements and for the 
benefit of the State generally.  It is said that the provisions which allow 
the granting of miscellaneous licences help to ensure the achievement of 
the legislative objectives.  One reason, it is said, for the grant of 
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miscellaneous licences is to ensure that mineable deposits are not 
marooned.  It is agreed by the Applicant that, in addition to compliance 
with formal requirements relating to the making of an application for the 
grant of a miscellaneous licence, important considerations arise under 
s 111A, public interest and s 117, protection against revocation or 
injurious effect upon any existing mining tenement by the grant of any 
other mining tenement. 

163  It is noted that, in accordance with s 94 of the Act, a miscellaneous 
licence, when granted, will be subject to prescribed terms and conditions 
and, in addition, subject to terms and conditions imposed as thought fit 
and specified by the Warden or by the Mining Registrar who grants the 
miscellaneous licence.  It should also be noted that, pursuant to subs 94(3) 
of the Act, it is open to the Minister, upon upholding an appeal by the 
grantee of a miscellaneous licence in respect of the imposition of terms 
and conditions by a Warden or Registrar, to grant the application on such 
conditions as to the Minister considers reasonable.  As a primary 
submission, the Applicant says that where an applicant for the grant of a 
miscellaneous licence consents to it, the licence may be granted for a term 
that is less than the period of 21 years which subs 91B(2) says is the 
period for which, subject to the Act, a miscellaneous licence granted in 
respect of an application made after 6 July 1998 will remain in force. 

164  The Applicant concedes that the grant of ELA46/50 will result in an 
injurious effect to productive mining operations of the Objectors upon 
their underlying tenements.  "Productive mining operations" is used, in 
that context, in its broadest sense.  It is conceded that the grant of 
ELA46/50 to the Applicant and its use of the tenement will have a 
relevant impact upon the Objectors' planned exploration and development 
and mining activities. 

166  Concerning s 117 of the Act and the decision of the Full Court in 
Re Roberts (supra), the Applicant argues that it is only where no 
reasonable condition that could prevent injurious effect may be imposed 
by the Warden that the Warden may, upon the basis of subs 117(1), refuse 
to grant the miscellaneous licence.  It is said that once the Warden 
concludes that such reasonable conditions can be imposed as have the 
consequence that the grant of the mining tenement will not have the effect 
of revoking or injuriously affecting the existing tenement, then the 
Warden must grant the tenement with those conditions.   

167  It is submitted that the fact that the Applicant holds miscellaneous 
licence 46/49, which means that the Applicant has available an alternative 
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route to that proposed along ELA46/50, is not something that may be 
taken into account by a Warden in determining injurious effect upon the 
proposed underlying tenement holder.  In that regard counsel referred to 
the decision of Brinsden J in Re Roberts where he said (560): 

"Therefore, when a miscellaneous licence has been granted over 
land or part thereof of an existing mining lease, the grant of the 
miscellaneous licence may not confer rights which injuriously 
affect the rights of the holder of the primary tenement …  Of 
course, it may be said, a warden, by reason of his power to 
impose conditions, can minimise or eliminate the degree of 
disturbance to the operations being carried on, or likely to be 
carried on, on a primary tenement, but it is not by any means 
difficult to conceive a case where a condition could not be 
framed to satisfactorily separate the rights of a miscellaneous 
licence holder and the rights of the holder of the primary 
tenement.  Where complete incompatibility exists between these 
two tenements there would be no point in granting a 
miscellaneous licence since the provisions of s 117 would make 
the grant a futility.  This section therefore, seems to direct the 
warden's attention in deciding upon an application for a 
miscellaneous licence, to consider the degree to which, if at all, 
the exercise of the rights pursuant to the miscellaneous licence 
would be detrimental to, or incompatible with, the rights of the 
holder of the primary tenement. 

I am therefore of the view that upon an application for a 
miscellaneous licence, the warden is entitled to consider whether 
the purpose for which the licence is required, can be carried out 
without injuriously affecting the primary tenement over which the 
miscellaneous licence is to be granted.  It may be that he can 
frame conditions which satisfactorily resolve any interference or 
incompatibility, but, if no condition will meet that requirement, 
then he would be entitled to dismiss the application.  In reaching 
such a decision the warden would be entitled to take into account 
the current and prospective operations upon the primary 
tenement.  The overriding consideration would be whether the 
grant of the miscellaneous licence would, or would not, promote 
the objects of the Act, the encouragement of mining." 

168  The Applicant says that in the present case the granting of ELA46/50 
will not have an injurious effect on the exploration activities of the 
Objectors because the Applicant, as grantee, consents to a shorter term of 
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licence than the usual period of 21 years with the early termination of the 
tenement being triggered by an event or events specified as a condition in 
the licence.  It is also said that, in addition, there will be no injurious 
effect because of the consequence of other conditions that can be imposed 
upon the grant of the licence that will minimise any effects upon the 
Objectors' activities during its exploration phase. 

169  Concerning the Objectors' claim that there will be an injurious effect 
upon its exploration phase, the Applicant observes, firstly, that a 
consideration of injurious effect must be limited to a consideration of not 
the whole of the ground applied for but requires there to be a focus on the 
actual road corridor and that if DOIR standard condition 312 is imposed, 
that will have the effect that the width of the miscellaneous licence is 
reduced to that of the road corridor.  In that context, it is submitted that it 
is unclear as to precisely when and where the Objectors will undertake 
any 50m x 50m infill drilling on or adjacent to the ground the subject of 
the proposed road corridor.  In that regard, the evidence of Mr Kepert, 
who suggested that it was likely that there were unmineralised areas or 
areas of low mineralisation within the ground applied for upon which it is 
unlikely that infill drilling would take place is referred to.   

170  Counsel also referred to the evidence of Mr Dellar to the effect that 
the planned timing of significant steps in the development and completion 
of the Objectors' planned exploration and mining activities, including 
things such as various government approvals and also its bankable 
feasibility study were not likely to occur at the rate stated by the 
Objectors.  Counsel noted that as at the time of the hearing no pre-
feasibility study had been done.  Counsel also alluded to the potential 
difficulties of the carting of the Objectors' ore once mined, whether ore 
transportation is on its own line or under licence, both of which options 
would require a line to be built from its mining operations, either to 
connect with a negotiated access rail or all the way to the coast. 

171  Counsel reiterated that at an appropriate time, identifiable by 
reference to a specified trigger event, FMG will remove its roadway so 
that the Objectors will have timely and complete access to the ore body 
and that, prior to then, pursuant to conditions imposed upon the grant of 
the miscellaneous licence, access to the road corridor by the Objectors for 
activities such as drilling can be achieved. 

172  Concerning the claimed injurious effect relating to safety arising 
from use of the proposed road by the Applicant and others connected with 
the Applicant's mining activities, it is submitted, in effect, by the 
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Applicant that there are no injurious effects arising from that that cannot 
be overcome by the imposition of appropriate conditions. 

173  In respect of injurious effects connected with environmental matters, 
the Applicant acknowledges that there are serious environmental 
considerations to be taken into account but says again that appropriate 
conditions can satisfactorily resolve any injurious effect. 

174  Counsel for the Applicant addressed me concerning the conditions 
that it proposes be imposed upon the grant of ELA46/50.  The proposed 
conditions had been served on the Objectors a short time before the 
hearing in this matter commenced.  The first 22 conditions are standard 
DOIR conditions.  They are still proposed as conditions by the Applicant 
subject to a minor change to condition 312.  In its standard form that 
condition says that within six months of the route for the Road corridor 
being known, the licensee is to lodge a surrender of the balance of the area 
of the licence unless the Warden/Mining Registrar or Minister responsible 
for the Mining Act 1978 orders or otherwise consents.  The Applicant 
proposes that all words after and including "unless" be removed. 

175  There is then a number of what the Applicant calls "Special 
Conditions".  Those conditions are grouped under headings of "General 
Obligations", "Co-existence", "Obligation to Re-locate", "Dispute 
Resolution" and "Road Management Plan".  The "General Obligations" 
include obligations on the part of the Applicant to comply with the Mining 
Act and relevant legislation, to conduct itself in accordance with good 
mining practices and to comply with its own current safety operating 
procedures, systems and plans unless and until alternative plans are agreed 
with the Objectors pursuant to the road management plan referred to later.  
The obligations include speed restrictions on vehicles, maintenance of the 
road and associated infrastructure, rehabilitation arising from acts or 
omissions of the Applicant, prior notification being given by the 
Applicant to the Objectors of commencement of permitted activities and 
of any material changes to the Applicant's program of activities. 

176  Under the heading "Co-existence with the affected party in the 
affected area", the Applicant is to allow unobstructed access to the 
miscellaneous licence with vehicles, machinery or equipment in order to 
conduct the Objectors' activities on their tenements, including use of the 
proposed road.  The Applicant is to minimise interference with the 
Objectors' activities and not to construct anything which may materially 
restrict the rights of the Objectors. 
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177  Condition 36 of the proposed conditions of licence under the heading 
"Obligation to Re-locate" says that the Applicant will be obliged to re-
locate its road and associated infrastructure and its permitted activities 
under the miscellaneous licence.  If there is a conflict between their 
respective activities, then the Objectors are to notify the Applicant that 
they require the Applicant to re-locate, following which there is to be 
mutual discussion and, failing agreement, a determination by an expert of 
whether or not there should be a re-location of the Applicant's 
infrastructure and activities either within or outside of the ground the 
subject of ELA46/50.   

178  In the course of closing submissions counsel for the Applicant 
indicated that the Applicant no longer sought to have the "Obligation to 
Re-locate" condition or the "Dispute Resolution" or "Road Management 
Plan" conditions imposed.  He said that what the Applicant now submitted 
was that consideration should be given by me to a series of triggers that 
could be imposed as conditions that would have the effect, upon the 
elements of the triggers being fulfilled, of commencement of the 
obligation for the Applicant to re-locate the proposed road and associated 
infrastructure. 

179  Counsel submitted, in essence, that the relevant condition or 
conditions could require FMG to surrender all or all but a nominal 
vestigial part of it, if that was thought necessary, upon the happening of 
any one of a number of suggested events.  He suggested, for example, a 
decision by the EPA that the referral of the Roy Hill 1 project did not 
require a PER under the EP Act or the publication of an assessment report 
by the EPA under s 44 of the EP Act or the submission of a mining 
proposal under the Mining Act in relation to the Objectors' project.  
Another alternative, he suggested, could be the Objectors entering into a 
State Agreement ratified by Parliament.  It was suggested that should such 
conditions be incorporated, then the Applicant could be required, within a 
period of three to six months, to surrender the whole or all but a minute 
portion of the miscellaneous licence. 

180  In respect of the issue of public interest raised by the Objectors, it is 
submitted by the Applicant that it is simply not possible for me to 
properly conclude in these proceedings whether or not any actions of the 
Applicant in connection with the current roadway on the ground applied 
for were illegal.  I agree with that submission.  The evidence before me is 
inadequate to conclude, even on the balance of probabilities, that there has 
been unlawful activity and, more particularly, to find that there had been 
unlawful activity of such a nature as would require the Minister to give 
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consideration to the exercise of the Minister's discretion under s 111A of 
the Act.  Counsel also submitted that the existence of other routes 
available to the Applicant for its access road is not a matter of sufficient 
public interest to give rise to the application of the provisions of s 111A.   

181  Insofar as the objection included the ground that the grant of 
ELA46/50 would not promote the efficient exploration for an exploitation 
of the Objectors' resource is not in the public interest, the Applicant 
submits that its proposed conditions adequately deal with that concern.   

CONCLUSIONS 

Re Roberts; Ex parte Western Reefs Ltd 

182  The judgments of the members of the Full Court in Re Roberts 
provide an interpretation of the relevant provisions of the Mining Act.  
Those judgments direct and bind me in the application of those provisions 
of the Act to the facts in this case.  Both the Applicant and the Objectors 
have referred extensively to the decision of Malcolm CJ and to the 
decision of Brinsden J.  In addition to those judgments, Ipp J delivered 
short reasons to which I shall make reference. 

183  Roberts' case dealt with an application for the grant of a 
miscellaneous licence for the purpose of taking water.  The miscellaneous 
licence application was over ground the subject of a granted mining lease 
held by the objector to the grant of the miscellaneous licence.  There was 
evidence of the existence of the presence of gold ore on the mining lease 
in circumstances where it was not then economically viable to commence 
extraction of the ore and extraction was not imminent.  The holder of the 
mining lease required between 40 and 80 per cent of the water that was 
available on the tenement for exploration purposes on the mining lease.  
The Applicant for the miscellaneous licence required water of an 
unspecified quantity in order to operate an alluvial processing plant. 

184  Malcolm CJ noted (550) that the basic scheme of the Act is that there 
should not be competing mining tenements over the same ground and that 
the rights conferred by them should be exclusive.  He said (551) that that 
basic scheme is reflected in s 117 of the Act.  At the time when the 
miscellaneous licence the subject of Re Roberts was made the provisions 
of subs 117(1) of the Act were in the same terms as when ELA46/50 was 
lodged.  There have been some amendments to subs 117(1) in the interim 
period.  Then, as now, the relevant part of the subsection said: 
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"… No … grant of any mining tenement has the effect of revoking 
or injuriously affecting any existing mining tenement acquired 
and held under this … Act, whether or not any reservation or 
exception of that existing mining tenement is contained in the … 
grant of the mining tenement." 

185  Malcolm CJ said (551/39): 

"… s 91 is not an exception to the protection provision in s 117.  
A miscellaneous licence under s 91 is a 'mining tenement' as 
defined in s 8 of the Act.  It follows that where an application is 
made for a miscellaneous licence over land which is the subject 
of an existing mining tenement, there is an implied prohibition on 
the grant of the miscellaneous licence having the effect of 
'revoking or injuriously affecting any existing tenement'.  The 
effect of s 117 is that any grant of a miscellaneous licence is 
deemed to contain a reservation that it shall not have the effect of 
revoking or injuriously affecting any existing mining tenement.  
Hence, the grant of any miscellaneous licence which in fact 
injuriously affected an existed tenement would be nugatory.  
Therefore, before granting a miscellaneous licence over an 
existing tenement, the warden would need to be satisfied not only 
that the application conformed to the requirements contained or 
referred to in ss 91 and 92 of the Act, but also that the grant 
would not injuriously affect any existing tenement.  In addition to 
s 117 the context in which s 91 falls to be considered includes 
s 157 which provides that a person shall not, without lawful 
excuse, obstruct or hinder the holder of a mining tenement in the 
execution of any rights conferred on him thereby …  In my view 
the warden would be bound to take into account those provisions 
which demonstrate that the holder of a mining tenement is 
entitled to both the rights conferred by the Act and the protection 
of those rights from injurious affection, obstruction or 
hindrance."  

186  The Chief Justice later said (552/24) that the power of the Warden to 
impose terms and conditions upon the grant of a miscellaneous licence 
seemed to be intended to enable conditions to be imposed in order to 
ensure that the existing tenement would not be injuriously affected by the 
grant of the miscellaneous licence.  He said (554): 

"In my view, upon the proper construction of s 91 in the context 
of the Act, where a miscellaneous licence is applied for in respect 
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of an existing tenement, the warden is bound to consider whether 
the grant of the licence will injuriously affect the existing 
tenement, or hinder or obstruct the holder in the execution of any 
rights conferred on him thereby.  Any potential for injurious 
affection, hindrance, or obstruction may be covered by 
reasonable conditions.  Where no reasonable condition could 
prevent injurious affection, obstruction or hindrance the warden 
should exercise his discretion to refuse the application.  In 
forming his view of the circumstances the warden should take 
into account the length of the term of the existing tenements and 
the current or potential prospecting, exploration or mining 
operations which are or may be carried on upon the existing 
tenement." 

187  In that last cited passage Malcolm CJ has, in effect, combined 
relevant terminology from the provisions of both of subs 117(1) and s 157 
of the Act.  Section 157 of the Act, now and then, is expressed in the same 
terms.  Section 157 expressly makes it an offence to, without lawful 
excuse, obstruct or hinder the holder of a mining tenement in the 
reasonable execution of the holder's rights conferred by that tenement.  I 
consider that, any activity that is permitted by the Act to be and is 
authorised by the Warden to be undertaken by the holder of the 
miscellaneous licence could not be an act done "without lawful excuse", 
pursuant to s 157, even if it did in fact obstruct or hinder the holder of the 
underlying tenement.   

188  Brinsden J has only made passing reference (559/16) to s 157.  All 
that he says is that s 157 is another section of the Act which supports the 
view that the Warden does have a discretionary power in the grant of a 
miscellaneous licence.  That comment is made in the context of 
his Honour discussing (558-559) the issue of whether or not a Warden 
dealing with an application for the grant of a miscellaneous licence, in 
contradistinction to the warden's powers in dealing with an application for 
the grant of a prospecting licence, has a discretion as to whether or not to 
grant the miscellaneous licence where there has been compliance with the 
formal requirements of the making of the application.  His Honour does 
not appear, as has Malcolm CJ, to have given consideration to any 
purpose and effect that the provisions of s 157 are intended to have in 
connection with a warden's consideration of whether or not the grant of a 
miscellaneous licence will have an injurious effect upon the holder of an 
underlying mining tenement and, in that context, whether any conditions 
can be imposed which will have the result that if those conditions are 
complied with, there will be no injurious effect. 
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189  In my opinion it is unlikely that Parliament contemplated that every 
obstruction or hindrance, actual or potential, should be the subject of 
conditions upon which a miscellaneous licence may be granted such that 
the grant does not offend the provisions of subs 117(1) of the Act.  It 
seems to me, with respect, that what Malcolm CJ was saying (supra 554) 
was no more than that such obstructions or hindrances as may amount to 
an injurious affection of the nature intended to be prevented by 
subs 117(1) need be the subject of a consideration by the Warden as to 
whether or not they can be prevented by the imposition of appropriate 
conditions. 

190  Both Malcolm CJ (551/45) and Brinsden J (559/45) made reference 
to the effect of subs 117(2) which says that each grant of a mining 
tenement shall be deemed to contain an express reservation of the rights to 
which the holder of any existing mining tenement is entitled.  Brinsden J,  
said (560/11) that because of the deemed express reservation of rights to 
the holder of an underlying tenement over which a miscellaneous licence 
is granted, the grant of the miscellaneous licence may not confer rights 
that injuriously affect the rights of the holder of the underlying tenement.  
His Honour then said: 

"Of course, it may be said, the warden, by reason of his power to 
impose conditions, can minimise or eliminate the degree of 
disturbance to the operations being carried on, or likely to be 
carried on on the (underlying) tenement, …". 

191  His Honour then went on to say that it is not difficult to conceive a 
case where a condition could not be framed by the Warden to 
satisfactorily separate the rights of the two tenement holders and that 
where complete incompatibility exists between the two there would be no 
point in granting the miscellaneous licence because s 117 would make the 
grant a futility.  His Honour then said (560/43) that s 117 directs the 
Warden's attention, in determining an application for the grant of a 
miscellaneous licence "… to consider the degree to which, if at all, the 
exercise of the rights pursuant to the miscellaneous licence would be 
detrimental to or incompatible with the rights of the holder of the primary 
tenement."  He then said: 

"I am therefore of the view that upon an application for a 
miscellaneous licence, the warden is entitled to consider whether 
the purpose for which the licence is required can be carried out 
without injuriously affecting the primary tenement over which the 
miscellaneous licence is to be granted.  It may be that he can 
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frame conditions which satisfactorily resolve any likely 
interference or incompatibility, but, if no condition will meet that 
requirement, then he would be entitled to dismiss the 
application." 

192  In my opinion the essence of the dicta expressed by Brinsden J in 
those parts of his reasons for decision at page 560 to which I have just 
made reference is encapsulated in his expressed opinion that the Warden 
is entitled to consider whether the purpose for which the miscellaneous 
licence is required can be carried out without injuriously affecting the 
underlying tenement.  Given the context in which that sentence of 
his Honour appears, it must be taken that his Honour is using the word 
"entitled" to indicate that the power is given to the Warden to consider the 
issue of injurious effect in the light of his earlier comment (559/12) that a 
warden is entitled to consider the merits of an application for the grant of 
a miscellaneous licence taking into account, particularly, s 117.  It is in 
the context of the dicta of Brinsden J, which is expressed in the sentence 
that I just referred to, that what he said elsewhere at 560 must be 
interpreted. 

193  Counsel for the Applicant made reference, in particular, to 
his Honour's abovementioned comment that, by reason of the Warden's 
power to impose conditions, it may be said that the Warden "… can 
minimise or eliminate …" the degree of disturbance to the operations of 
the underlying tenement holder.  In my opinion, his Honour was not 
intending to say that it is sufficient to comply with the provisions of s 117 
to merely minimise an injurious effect upon the existing tenement.  I 
consider that in order to not offend s 117 of the Act it is imperative that 
any "minimisation" achieved by the imposition of a condition upon the 
grant of the miscellaneous licence must be a minimisation that has the 
result that, if there is any remaining affection upon the existing mining 
tenement, such remaining affection is not one that may be characterised as 
an injurious affection of the nature contemplated by s 117.  Minimisation 
without such a result is inadequate and would fall within the description 
used by Brinsden J as being a condition that had not been framed so as to 
satisfactorily separate the rights of the miscellaneous licence holder and 
those of the underlying tenement holder. 

194  Brinsden J said (560/21) that where complete incompatibility exists 
between the two tenements there will be no point in granting the 
miscellaneous licence since the provisions of s 117 would make the grant 
a futility.  In my opinion, what his Honour said there should not be taken 
as meaning that it is only where there is total incompatibility between the 
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current and prospective operations of both tenement holders that s 117 
will have the effect that the miscellaneous licence should not be granted. 

195  I consider that in saying (560/23) that s 117 directs the Warden to 
consider the degree to which the exercise of rights pursuant to a 
miscellaneous licence would be "… detrimental to, or incompatible with 
…" the rights of the underlying tenement holder his Honour was 
necessarily referring only to such detriment or incompatibility as could 
properly be described as injuriously affecting the rights of the latter.  I 
consider that where Malcolm CJ said (554/21) that where no reasonable 
condition imposed by a warden could "… prevent injurious affection, 
obstruction or hindrance …" then the Warden should refuse the 
application, his Honour meant that all three factors, namely, affection, 
obstruction, hindrance, must be injurious.  That is, in my opinion, what 
was intended by Ipp J when he said (561/3): 

"… in deciding whether or not to grant a miscellaneous licence, 
the warden is required to consider whether the grant of such a 
licence (unconditionally or subject to reasonable conditions) - 
and the exercise of rights thereunder - would injuriously affect or 
obstruct or hinder the holder of any other existing mining 
tenement.  If the warden decides that the licence sought could be 
granted (and the rights thereunder exercised) without such 
injurious affection or obstruction or hindrance, the grant should 
be made.  On the other hand, if the warden decides that injurious 
affection or obstruction or hindrance would be caused by the 
grant of such a licence (and the exercise of the rights 
thereunder), and that such a consequence would not be avoided 
despite the imposition of reasonable conditions attaching to the 
grant sought, no grant should be made. 

The onus would, in my view, be upon the applicant for the grant 
of a miscellaneous licence to satisfy the warden that the grant 
(conditional or otherwise) and the exercise of rights thereunder 
would not injuriously affect or obstruct or hinder an existing 
tenement holder." 

"Injuriously Affect" 

196  The words "injuriously" and "affecting" are not defined in the Act.  
There is no reason why each of them should not be given, in the context 
of the Act, their ordinary, everyday English usage meaning and effect. 
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197  The overriding general legislative context in which the phrase 
"injuriously affecting" is used is one of an act that is intended and is 
accordingly drafted so as to promote the regulated exploration and 
discovery and mining of the mineral resources of the State in a way that 
best serves the broad public interest.  The more particular context 
includes, as was discussed in Re Roberts, the provisions of s 18, (no 
application can be made for a mining tenement over crown land that is 
already the subject of a mining tenement) together with s 117, both of 
which have an objective of extending to holders of prospecting licences, 
exploration licences, mining leases and other tenements security of tenure 
and of the rights that attach to such tenure, together with relative 
exclusivity.  The context includes provisions such as s 56A, s 70 and s 91  
(grants of special prospecting licences, and miscellaneous licences over 
existing tenements) which, in a prescribed and limited way, take away 
some of that element of exclusiveness of rights that attach to the grant of 
the three basic tenements.   

198  The protection and preservation of the rights of the holder of a 
tenement is also sought to be achieved, in part, by s 157 of the Act to 
which reference is made in Re Roberts.  The preservation and protection 
of a tenement holder's rights is an expressed purpose and objective of 
s 117 of the Act.  It is in the context of the power given to a Warden and a 
Mining Registrar and, on appeal, to the Minister to grant a miscellaneous 
licence that the concept of injurious affection arising from the grant of a 
miscellaneous licence over an existing mining tenement must be 
interpreted and applied. 

199  To "affect" means to have an effect on (Shorter Oxford), or to 
produce an effect or a change in (Macquarie). "Injurious" is defined in the 
Shorter Oxford Dictionary as, "1.   Wrongful; hurtful to the rights of 
another.  3.  Tending to hurt or damage; harmful, detrimental, 
deleterious".  It is similarly defined in the Macquarie Dictionary.  It 
follows from the application of those basic definitions of the words 
"injurious" and "affect" that the effect on the underlying tenement that is 
contemplated by s 117 is not every effect.  The effect must be a one that 
actually or potentially damages or harms or is detrimental to the rights of 
the holder of the underlying tenement.   

200  In my opinion, what amounts to a relevant effect will necessarily 
need to be determined in the light of a consideration of many 
circumstances, including, for example, the purpose for which the 
miscellaneous licence is to be or may be used, the manner in which that 
purpose is to be achieved, both in terms of infrastructure and operation, 
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the nature and extent, present and proposed, of the exercise by the 
underlying tenement holder of that tenement holder's rights, the relative 
proximity of the present and proposed activities of the underlying 
tenement holder and those of the miscellaneous licence holder and the 
actual and potential present and future impacts upon the present and 
proposed exercise by the underlying tenement holder of that tenement 
holder's rights that attach to the grant of the underlying tenements.  It is 
not sufficient, however, in order to engage s 117, that the rights that flow 
to the grantee of the miscellaneous licence will merely have an effect 
upon the exercise of the rights of the underlying tenement holder.  The 
effect must be an injurious one before the provisions of s 117 will require 
the Warden to give effect to the intention of that section. 

201  In my opinion it is not an the intention of the legislation that every 
interference, disruption, disturbance, obstruction or hindrance or the like 
to the exercise by the holder of the underlying tenement of the rights that 
attach to that tenement will attract the operation of the provisions of s 117 
even where there is some detriment or hurt or harm to the underlying 
tenement.  The potential, in fact the likelihood, is that the grant of a 
miscellaneous licence that authorises the use of the miscellaneous licence 
for any one or more of the purposes that are prescribed in reg 42B will in 
some way diminish the actual or potential capacity of the holder of the 
underlying tenement to fully exercise in every desired manner and at 
whatever desired time every right that attached upon the grant of the 
underlying tenement.  Grants of all mining tenements are expressly made 
"subject to the Act".  That means that the grantee accepts the grant and the 
rights that go with it subject to the potential for a miscellaneous licence to 
be granted over all or part of the tenement.  The ultimate objective of the 
Act and Regulations is, however, that where there can be exploration for 
and viable extraction of minerals that is not incompatible with other 
legitimate rights and interests that must be given priority, then such 
exploration and such extractive mining should occur. 

Injurious Effect Upon the Objectors' Tenements 

202  The Applicant has endeavoured to satisfy me that, whatever injurious 
effect the construction of the road and the use of it may otherwise have 
upon the exercise by the Objectors of their rights, those effects may be 
eliminated or minimised to the extent that, until it becomes necessary to 
re-locate the road, at which time the Applicant will do so, the existence 
and use of the road by the Applicant will not have injuriously affected the 
Objectors’ tenements as contemplated by s 117. 
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203  In that context, the Applicant has submitted that it has been 
demonstrated that the planned exploration activities and the planned 
development and mining activities of the Objectors are overly optimistic 
as to their timing, unnecessary in some respects as to their detail and 
intensity (particularly planned in-fill drilling over the ground the subject 
of LA46/50) and, in relation to traffic control, are exaggerated.  The 
Applicant concedes that in the future, if the proposed road is not removed 
at or before an appropriate time, the result will be an injurious effect to 
productive mining operations.  It is said that the timely re-location or 
removal of the proposed road will have the effect, however, that there will 
not in fact be any such injurious affection. 

204  The Applicant says that, in order to achieve the removal of such 
injurious effects as it concedes will arise in respect of productive mining, 
it will agree to a condition being imposed that requires the area granted to 
the Applicant to be reduced in size, initially by means of the Applicant 
surrendering all but that part of it that is required for the proposed road 
corridor.  That is the equivalent of (but not identical to) DOIR standard 
condition 312.   

205  It is further submitted that the elimination of the potential for the 
underlying tenements to be injuriously affected by the grant of LA46/50 
can be achieved by the Warden, with the consent of the Objectors, 
imposing a condition that requires the Applicant, as grantee, to surrender 
all or all but a very small and nominal part (if it were the view of the 
Warden that a Warden could not lawfully impose a condition requiring 
surrender of the whole) of the miscellaneous licence at an appropriate 
time, relative to the proposed commencement of mining operations by the 
Objectors, such time being identified by the happening of an event or 
events that is or are prescribed by the Warden as part of the conditions of 
grant of the miscellaneous licence.  Such events have been referred to as 
"triggers". 

206  It is the intention of the legislation that the grantee of a mining 
tenement, subject only to compliance with the relevant law, should have 
autonomy over the means and methods by which the rights that attach to 
the grant of the tenement are exercised and over the timing of the exercise 
of such rights.  In an extreme case, where the holder of an underlying 
tenement was exercising that holder's lawful rights in an unjustifiable 
manner that was perversely inconsistent with objectively assessed good 
mining and commercial practice, there may be some basis for concluding 
that even though there was some injurious effect upon those activities of 
the underlying tenement holder, nevertheless, because of the nature of 
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those activities of the underlying tenement holder, the injurious effect 
would not, in the circumstances, constitute an injurious affection as is 
contemplated by the s 117.  The present case is, however, far removed 
from such a situation. 

207  The differences of opinion that have been expressed as between the 
Applicant's experts and the Objectors' experts are not such as lead me to 
the conclusion that the Objectors' anticipated times when present and 
planned activities will be commenced and completed are unachievable or 
even that they are unlikely to be achieved.  None of the present and 
proposed activities of the Objectors, or their scheduling, on or in the 
vicinity of the identified iron mineralisation, including within and 
adjacent to the ground the subject of LA46/50, have been demonstrated by 
the evidence before me to be unnecessary or other than within the range of 
reasonable mining and commercial practices. 

208  The proposed exploration, development and mining activities of the 
Objectors will require the raising of large amounts of capital and, very 
likely, the Objectors attracting significant investment funds from investors 
who may become involved in the project in various ways.  Appropriate 
feasibility studies will need to be completed and will need to present very 
attractive investment opportunities in order to attract high quality 
investors who are prepared to invest at a level which reflects the investors' 
assessments of the value of the project and of the security of the project 
after a very close scrutiny of all of the project risks.  I accept the 
submissions of the Objectors that the presence of a third party competitor 
controlled miscellaneous licence with a substantial road and a long-term 
heavy volume of mining associated transport use would represent, for 
investors, an important financing risk factor over and above what Mr 
Dellar, the Applicant’s witness, called usual whole-of-project risks.  

209  The Objectors have extensively particularised in their submissions 
and evidence the injurious effects which they claim will arise if LA46/50 
granted.  In my opinion not all of the specified effects may be properly 
characterised, for purposes of s 117, as having the consequence of 
injuriously affecting the underlying tenements.  I consider, however, that 
all of the following matters that the Objectors have identified may be 
properly described as having the consequence, from the presence of the 
road, of injuriously affecting the Objectors' underlying tenements and 
must therefore be the subject of inquiry as to whether or not the 
imposition of conditions upon the grant of the miscellaneous licence will 
have the consequence that it may no longer be said that the existence and 
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use of the miscellaneous licence will injuriously affect the underlying 
tenements.   

210  The existence of FMG’s proposed road on the miscellaneous licence 
will, in a very significant manner, interfere with the planning and 
progression of the Objectors' exploration program in and adjacent to the 
proposed road corridor and, both before and after the actual route of the 
corridor is finally determined, there will be an interference with the 
Objectors' ability to carry out all of its exploration activities within and 
adjacent to the corridor without the need to have any regard to the rights 
and activities of the miscellaneous licence holder.  The consequence of 
the Objectors not having completely free access to the identified 
mineralisation within the whole of the ground applied for by the 
Applicant, and subsequently within the whole of the road corridor, will, I 
find, compromise exploration and the timely evaluation of the underlying 
and adjacent mineralisation to JORC standards.   

211  At the exploration, development and mining stages the presence of 
the road corridor will effectively divide the Objectors' project into 
two parts which will require very significant  operational planning and 
resolution outcomes that the Objectors would not otherwise be required to 
deal with.  Those matters have been referred to in the evidence of the 
Objectors' witnesses.  Such additional requirements, I am satisfied, have 
the potential to significantly increase the Objectors' planning and 
development and operational costs in connection with both exploration 
and extractive mining activities.  I am satisfied that the bisection of the 
Objectors' tenements by the road corridor will, as is claimed by the 
Objectors, significantly affect environmental conditions that it will be 
required to comply with in connection with mine development and 
extractive mining and that, of itself, will significantly complicate and add 
costs to the environmental approvals process for the Objectors. 

212  The presence of the road corridor, I am satisfied, will substantially 
reduce the economic efficiency of mine development and extractive 
mining operations.  It will interfere with are blending and sequencing and 
will require the Objectors to adapt the scheduling of all of its operations 
connected with exploration, development and extractive mining.  I also 
accept the Objectors' contention that the presence of the corridor will 
compromise operational flexibility in connection with exploration, 
development and extractive mining.  All of the abovementioned matters 
are likely to significantly increase the difficulty and cost of the operations 
that are affected.  The effective sterilisation of the area of mineralisation 
immediately beneath the surface of the road corridor and extending 
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laterally to accommodate mine pit inclines on either side constitutes an 
injurious effect upon the underlying tenements for purposes of s 117. 

Non-Injurious Effect 

213  There are a number of other consequences which the Objectors say 
will give rise to their underlying tenements being injuriously affected by 
the grant of the miscellaneous licence.  I accept that the consequences that 
have been referred to are such that they do affect the underlying 
tenements but I am of the opinion that such effects are not injurious.  I 
heard a great deal of evidence about the volume of traffic and the type of 
vehicles that currently use the present road and that will use the proposed 
road if the miscellaneous licence is granted.  In my opinion all of the 
evidence showed nothing more than that the volume and type of traffic 
would be entirely as contemplated by the legislation upon the grant of a 
miscellaneous licence for the purpose of construction of a road to be used 
in connection with a large project such as that at Christmas Creek or 
Cloud Break. 

214  I have already accepted that the mere presence and the use of the 
road of itself, without taking into account things such as the traffic volume 
or vehicle types or traffic control or road use safety issues, will injuriously 
affect the underlying tenements.  What I do not accept, however, is that 
the need to deal with traffic-specific safety and control issues can be said 
to amount to an injurious effect.  That is different, however, from the 
necessity that will arise for the Objectors in programming activities such 
as drilling on or close to the road or mine blasting within areas of relevant 
proximity to the corridor, to limit such activities to times when adequate 
safety measures can be put in place and enforced, necessarily with the 
co-operation of the holder of the miscellaneous licence. 

 In my opinion, the environmental impacts identified by Ms Napier in 
connection with the need to ensure that the construction and maintenance 
of the proposed road will not be detrimental to downstream mulga and 
other vegetation communities and will require co-operation between the 
Objectors and the Applicant, is not an injurious effect for purposes of 
s117.  It is a relatively normal incident of the grant of a miscellaneous 
licence for the purpose of a road.  The same is to be said of the potential 
impact upon compliance by the Objectors, as holders of the underlying 
tenements, with the Objector’s environmental obligations in regard to 
drainage and sheet flow, weed control, potential pollution from spills on 
or near the road.  The same cannot, however be said for the additional 
environmental planning and implementation and compliance obligations 
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that will arise during mine development and extractive mining due to the 
bisection of the Objectors operations due to the pressure of the road.  Such 
consequences will be injurious within s 117. 

The Alternative Route 

221  The Applicant has, in my opinion, a viable identified and available 
alternative route that may be constructed at relatively reasonable cost on 
L46/49.  The construction of that road will be more expensive than on 
LA46/50.  There will be additional costs incurred as a result of vehicles 
having to travel a greater distance between the Applicant's mining 
operations and Newman.  The figures presented in evidence satisfy me 
that the cost to the Objectors of the consequences of the grant of LA46/50 
disproportionately outweigh the additional costs that the Applicant will 
incur, if LA46/50 is not granted. It does not necessarily follow, however, 
that that is a matter of any relevance for purposes of s 117. 

215  In Re Roberts, Brinsden J said (559/12): 

"Thus in my view s 105A by excluding a miscellaneous licence 
from its provisions, strongly suggests that an application for a 
miscellaneous licence may involve the warden in considering the 
merits of the application, in addition to whether the provisions of 
s 105 have been complied with. 

There are, however, other sections which support the view that 
the warden does have a discretionary power in the grant of a 
miscellaneous licence." 

216  The overall context in which his Honour made those comments is 
that he had been (556-559) distinguishing the role of the Warden in 
determining an application for the grant of a prospecting licence from the 
role of the Warden in determining an application for the grant of a 
miscellaneous licence.  The context of his Honour's comments is further 
identified by his discussion (558/45-559/20) as to how a Warden might 
determine priority of grant between two competing miscellaneous licence 
applications to which s105A would not apply.  The context is further 
demonstrated by his subsequent (559) discussion of the provisions of s157 
and of s 117 of the Act and the need arising from s 117 for the Warden to 
give consideration to the question of whether or not the grant of the 
miscellaneous licence would injuriously affect the underlying tenement. 
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217  His Honour did not expressly indicate what he meant by the "merits" 
of the application.  In my opinion, however, his Honour intended that any 
obligation on the part of the Warden to consider the merits of an 
application meant that other matters beyond mere compliance with the 
formal requirements for the making of an application were to be taken 
into account.  I am of the opinion, however, that his Honour did not mean 
that the Warden had any discretion or was to have any regard to the merits 
of an application for a miscellaneous licence when giving consideration to 
the question of whether grant would injuriously affect any existing 
tenement.   

219  It seems to me that what his Honour was suggesting was that a 
consideration of the relevant merits of competing miscellaneous licence 
applications is a lawful undertaking for the Warden to embark upon.  In 
my opinion, however, that is fundamentally different from saying that in 
the case of an application for the grant of a miscellaneous licence over an 
existing underlying tenement, the Warden is empowered, and may in 
particular circumstances be obliged, to undertake an evaluation of the 
relative merits of the activities, present and proposed, of the applicant for 
the miscellaneous licence and of those of the holder of the underlying 
tenement.  For that reason I do not consider that in this case it would be 
appropriate for me to consider the merits of the application for the grant of 
the miscellaneous licence by reference to the merits of the position of the 
underlying tenement holders, or vice versa, and then to determine and 
express an opinion as to the relative merits of each of them in order to 
determine whether there will be an injurious effect upon the underlying 
tenement or to use that determined relativity of merit as a basis for 
deciding what conditions might be appropriate.   

Compulsory Surrender Condition 

222  In my opinion I have no power, with or without the consent of an 
Applicant, to grant a licence for a period that is less than 21 years.  
Section 91B says, without express limitation or qualification or the use of 
any term that indicates that the Warden may have a discretion to do 
otherwise, that a miscellaneous licence "… remains in force for a period 
of 21 years".  Where the Minister is given power in subs 91B(3) of the 
Act to renew the term of a miscellaneous licence the only period that is 
expressly mentioned as a term for the renewed licence is 21 years.  That 
applies whether or not the renewal is a first renewal or a second renewal 
under subs 91B (3).  The subsection empowers the Minister to grant a 
renewal, for the first time, "… on receipt of an application made in the 
prescribed manner during the final year of the term of the licence …".  
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That is consistent with subs 91A of the Act which allows the Minister to 
renew a miscellaneous licence that was granted or applied for prior to 
6 July 1998, being the commencement of the Mining Amendment Act 
(1998).   

223  The wording of subs 91B(3) is consistent with the Act and 
Regulations concerning applications for the extension of prospecting 
licences (s 45, reg 16B), exploration licences (s 61, reg 23A), retention 
licences (s 70E, reg 23F) and general purpose leases (s 88, reg 29).  It is, 
in my opinion, significant that the initial term of a mining lease is 21 years 
(para 78(1)(a)) and, as with the other types of tenements, upon an 
application made during the final year of the initial term of 21 years, 
subject to par 111A(1)(d), a right to renewal of the mining lease for a 
further term of 21 years (para 78(1)(b).  Subsection 78(2) allows for a 
subsequent renewal of the mining lease to be granted by the Minister at 
the discretion of the minister.  In that case, however, the subsection allows 
for the renewal to be made for "successive terms", but no such term may 
exceed a period of 21 years.  In my opinion that means that after a first 
renewal (para78(1)(b) the Minister may pursuant to 78(2), grant a renewal 
for a period that is less than 21 years.  Regulation 29 says that an 
application for renewal of a mining lease under s 78, which I consider 
applies to first and subsequent applications for renewal, is to be lodged 
during the final year of the term of that lease. 

224  Each of s 45 (prospecting licence), s 61 (exploration licence) and 
s 78 (mining lease) say that such a tenement "shall" remain in force for the 
period specified in respect of each of those tenements.  Section 70E 
(retention licence), s 88 (general purpose lease) and s 91A and 91B 
(miscellaneous licence) do not use the word "shall" but each says, simply, 
that the tenement "remains in force" for the specified period.  In my 
opinion, nothing is to be inferred from the absence of the word "shall" in 
respect of the latter three tenements.  In the case of every type of mining 
tenement, the Act peremptorily specifies the period for which a tenement 
will continue to exist when it is initially granted.   

225  The section which in each instance specifies the period for which 
each of those tenements will remain in force is only qualified by the 
words "subject to this Act".  That qualification is meant, in my opinion, to 
accommodate the provisions of the Act related to forfeiture and surrender.  
There is nothing in the Act which expressly or, in my opinion, impliedly 
empowers any person, including a Warden or the Minister, other than in 
the exercise of powers connected with the forfeiture and surrender 
provisions to grant a mining tenement for a period less than the period that 
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is specified in each of the sections that I have mentioned or, having 
granted a tenement, to then, as a condition of grant, directly or indirectly, 
effectively reduce the period for which the tenement will remain in force 
to a period that is less than that specified by the Act by requiring 
surrender before the expiry of that period. 

226  There is no provision for a tenement holder, whether in the course of 
making an application for the grant of a tenement or upon or after a grant, 
to apply for or consent to the term of the tenement being less than the 
period specified in the Act.  It is open to a tenement holder at any time 
during the life of a tenement to forfeit or surrender the whole or part of the 
tenement (s 95).  In such a case, every right, title and interest held by the 
tenement holder absolutely ceases and determines (subs 95(6)).  Apart 
from the compulsory surrender provisions that apply in relation to 
exploration licences, there is no provision in the Act or regulations that 
has the effect that a tenement holder may be compelled to surrender the 
whole or any part of a mining tenement. The conditions that a registrar or 
Warden or Minister may impose upon the grant of a tenement or, in the 
case of the Minister, at any time after grant, are, in general terms, intended 
to direct and control only the manner in which the tenement holder carries 
out permitted activities on the tenement.   

228  It is a fundamental intention of the legislation that there be certainty 
as to the period for which mining tenements will be granted and will 
remain in force.  If a holder of a tenement decides at some time that the 
tenement is required for a period less than that specified by the Act, it is 
entirely in the hands of the tenement holder as to whether or not the 
tenement is retained or forfeited or surrendered in whole or in part.  The 
discretion to surrender is entirely that of the holder of a miscellaneous 
licence.  In my opinion, DOIR condition 312 is ultra vires.  I am not 
aware of any legislative source that would authorise or justify such a 
condition being imposed.   

229  I agree with the Objectors' submissions to the effect that there is a 
general principle of common law that, in the absence of express power to 
do so, there cannot be derogation from the grant of rights such as those 
that attach to a mining tenement.  In that regard counsel for the Objectors 
referred me to Project Blue Moon Pty Ltd v Fairway Trading Pty Ltd 
[2000] FCA 120.  In a joint judgment delivered by all members of the Full 
Court their Honours said (9): 

"It is a principle of general application that a grantor must not 
derogate from the grant.  The grantor must not seek to take away 
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with one hand what has been given with the other.  The principle 
is variously described as a maxim, a presumption of law, an 
implied obligation, an implied covenant and an implied 
contract." 

230  That principle is one that could have application to the Act and 
Regulations.  In my opinion, however, it is not necessary for the Objectors 
to resort to any such principle of general application.  In my view a proper 
interpretation of the Mining Act and Regulations leads to the conclusion 
that none of the Registrar or the Warden or the Minister has any discretion 
to grant any mining tenement, including a miscellaneous licence, for any 
period less than the period expressly provided for in the legislation.  It is 
of significance that every section of the Act which specifies the period for 
which a mining tenement is to remain in force simply states that the 
tenement shall have a particular term or that it is to remain in force for a 
particular term and in no case is the relevant provision expressed in a way 
which expressly or impliedly says that a Warden or Registrar or Minister 
shall or may grant the tenement for a particular period.  That is to say, it is 
the Act itself which expressly fixes the period for which the tenement will 
remain in force and not the person granting it.   

231  Even if it is the case that a Warden has a discretion, with or without 
the consent of the Applicant for a miscellaneous licence, to grant the 
licence for a period that is less than 21 years, whether that period is 
ascertained by reference to a criterion other than the passage of time, I am 
of the opinion that in the present case the exercise of such a discretion 
would be entirely inappropriate.  I am of the opinion, on the basis of the 
evidence that I have heard, that it is highly likely, if a grant were made of 
the miscellaneous licence which included a condition that the licence is to 
be surrendered or the road re-located upon the happening of a specified 
occurrence or occurrences, that the Applicant and the Objectors will not 
be able to agree that the time for re-location or surrender has arisen.  That 
will almost inevitably result in delay, most likely long delays to the 
Objectors in the progression of their project. 

232  The parties are competitors in the iron ore industry.  There has been a 
lack of co-operation in connection with LA46/50 between the parties. I 
make no comment as to the reason for that lack of co-operation.  There is 
nothing in the evidence which suggests to me that it is likely that the 
relationship between the parties will in the future facilitate agreement 
about such a significant matter as the re-location or removal of the 
Applicant's access road or the surrender of the whole or part of the 
miscellaneous licence if it is granted.  Each party will, quite properly, 
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wish to act in a manner intended to best achieve its own commercial 
objectives. I consider that it would be impossible for me, with or without 
the assistance of the parties, to draft conditions that would eliminate or 
even significantly reduce the high probability that, upon the Objectors 
seeking to have the Applicant comply with such a condition, argument 
and, very likely, litigation would follow.  Similarly, if the Objectors were 
to endeavour to have the miscellaneous licence forfeited because of 
non-compliance with conditions of grant, it is highly likely that that would 
be productive of dispute and litigation.  Again it would be impossible for 
me to draft conditions that would remove that likelihood.  All of the above 
matters relating to the strong probability of dispute and litigation, in the 
context of this case, in particular the stage at which exploration has 
reached, the relative temporal proximity of the Objectors’ development 
and mining phases and the location of the proposed road relative to the 
location of the targeted mineralisation constitute a significant detriment to 
the Objectors to attract the necessary capital to their project and is a 
project impediment and risk of such a nature as, in my opinion, amounts 
to an injurious effect for purposes of s 117 which cannot be eliminated by 
imposition of reasonable conditions. 

DETERMINATION OF APPLICATION 

233  For all of the above reasons application 46/50 for the grant of a 
miscellaneous licence is refused. 


