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CALDER M 
 

REPORT AND RECOMMENDATION OF WARDEN TO MINISTER: 
PLAINTS FOR FORFEITURE 8-11/45, 25-28/45 

TENEMENT NUMBERS E59/974-977, E70/2233-2236 

 

 

THE PROCEEDINGS 

Plaints for Forfeiture 

1  Nicole Raye Williams ("the Plaintiff") has applied for the forfeiture 
of eight exploration licences held by Wildbeach Corporation Pty Ltd 
("Wildbeach").  In the case of every plaint the basis of the application for 
forfeiture is a failure by Wildbeach to comply with the expenditure 
condition for each exploration licence for the expenditure year ending in 
May 2005.  Wildbeach, in each case, concedes that during the relevant 
expenditure year it failed to expend the minimum amount prescribed for 
each of the tenements.  In any event, that expenditure non-compliance is 
established by the refusal of the Minister to grant an application by 
Wildbeach for a certificate of exemption from the prescribed expenditure 
condition for each of the plainted tenements for the 2004 to 2005 
expenditure year.  The Minister refused to grant the exemptions on 29 
June 2008. 

The Applications for Exemption 

2  In the case of all eight exploration licences the only ground upon 
which an exemption from an expenditure condition was sought was that, 
pursuant to subs 102(3) of the Mining Act 1978 (WA) ("the Act"), there 
are reasons that are not amongst those set out in subs 102(2) of the Act 
which are sufficient to justify the Minister granting the exemption in each 
instance. 

3  The exemption applications were all objected to by Williams.  I 
conducted a joint hearing of the exemption applications and of the plaints 
for forfeiture.  I recommended, after hearing all of the evidence in respect 
of the exemption applications and the plaints for forfeiture, that the 
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Minister refuse to grant a certificate of exemption for any of the subject 
tenements.  I reserved my decision on the plaints for forfeiture pending 
the Minister's final determination of the exemption applications.  My 
findings of fact contained in my report and recommendation to the 
Minister in respect of the exemption applications remain as my findings of 
fact in respect of the plaints for forfeiture.  At the hearing before me on 
18 September 2008 in respect of the plaints for forfeiture neither party 
sought to present any additional evidence for me to take into account in 
the making of my report and recommendation to the Minister. 

4  My conclusions, as expressed in my report to the Minister on the 
exemption applications, therefore remain unchanged for purposes of my 
report and recommendation in these plaint proceedings - see Wildbeach 
Corporation Pty Ltd v Williams [2007] WAMW 9. 

CONCLUSIONS UPON THE EXEMPTION APPLICATIONS 

5  For convenience, I now set out my conclusions in Wildbeach v 
Williams [2007] WAMW 9: 

6    “68 I accept that there is some merit in the analogies 
drawn by counsel for the Applicant/Defendant between the 
application of the provisions of pars 102(2)(a) and (b) of the Act and 
of those of subs 102(3) and the circumstances of the 
Applicant/Defendant at the material times.  I accept that at least one 
objective of par 102(2)(a) of the Act, is to enable an exemption to be 
granted in circumstances where, because of uncertainty as to title to 
the tenement, it would not be just to insist that the registered 
tenement holder comply with the expenditure condition under the 
shadow of such uncertainty.  A significant aspect of such uncertainty 
where title is in dispute is the uncertainty as to present and future 
control of the tenement.  In that sense it can be said that the civil 
action in the Supreme Court by Gray is an action which has created 
considerable uncertainty as to control of the subject tenements in 
that, if Gray succeeds in having ownership of all of the issued shares 
in Wildbeach transferred to herself, the current registered 
shareholders, who are joint defendants in Gray's Supreme Court 
action, will lose any ability that they now have to control the future 
of the subject tenements and to potentially benefit from any work and 
expenditure that they undertake. 

7   69 The analogy derived from par 102(2) (a) of the Act leads 
directly to the drawing of the second analogy concerning the 
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provisions of par 102(2) (b) of the Act.  Paragraph 102(2)(b) 
specifies that a reason for the granting of a certificate of exemption 
is, inter alia, that time is required to raise capital to plan future 
exploration for mining on the subject tenement.  It is submitted that 
time has become an essential requirement because of the effect that 
Gray's Supreme Court action has had on the ability of the tenement 
holder, Wildbeach, to raise capital, especially equity capital, where 
the injunction granted by Commissioner Odes has restrained Staffa, 
Cashcode, Shorewave, Beaubourg and Kanaya Holdings, all 
defendants in the Gray action, from selling, pledging as security or 
otherwise disposing of or dealing with their shareholdings in 
Wildbeach until the conclusion of Gray's civil action or until further 
order of the Supreme Court.  

8  70 The third analogy drawn by the Applicant/Defendant 
relates to subs 102(3) of the Act together with subreg 102(2) 
whereby subs 102(3) says that in addition to the matters set out in 
subs 102(2) a certificate of exemption may also be granted for any 
prescribed reason.  Subregulation 102(2) prescribes, inter alia, 
"liquidation of the holder of a mining tenement" as a reason for 
exemption.  It is submitted that although Wildbeach is not formally in 
liquidation, nevertheless, but for the financial support of Beaubourg, 
Wildbeach would have been unable to pay and is unable to pay its 
debts as and when due.  

9  71 Counsel also sought to draw a further analogy between 
Wildbeach's situation during the subject expenditure year and at 
present based upon the inclusion within subreg 102(2) of insanity as 
a further prescribed reason for exemption.  He submitted that the 
analogy properly flows from the inability of the Board of Wildbeach 
to agree on many important things.  The analogy is also said to 
derive from the conduct of the Board.  That includes a resolution to 
sue a serving director and to commence investigations regarding 
potential causes of action regarding that director, directors acting 
independently in respect of corporate matters and, generally, the 
conflict between Atkins as a director on one hand and Staffa and 
Naidoo on the other.  I do not accept that the analogy has any merit.  

10  72 "Insanity", in the broad sense in which it is used in 
subreg 102(2), means "(Law) such unsoundness of mind as affects 
legal responsibility or capacity" (The Macquarie Dictionary).  In my 
opinion a state of mind analogous to insanity cannot be attributed or 
equated by way of analogy to any corporation, or, if it can, cannot be 
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attributed to Wildbeach on the basis of the conduct of the Board.  All 
of the board members, each for reasons best known to the individual 
concerned, have deliberately and consciously and with sound mind 
participated in their roles as directors in the manner and in the 
circumstances that the evidence has disclosed.  Disharmony between 
directors leading voluntarily to commercially inappropriate conduct 
by individual board members or by the Company through board 
members bears no resemblance to insanity as contemplated by 
subreg 102(2).  

11  73 I can see no reason why it cannot be said that 
where the circumstances of a particular case reveals a situation that 
is analogous to any of the reasons specified in subs 102(2) the 
Minister may not, for purposes of subs 102(3), be satisfied that there 
is sufficient reason to justify the granting of a certificate of 
exemption.  That is not to say, however, that in every case where 
such an analogy exists it will necessarily follow that the analogous 
circumstances will provide sufficient reason to justify an exemption.  
In every case it would be incumbent upon the Minister to scrutinise 
all of the material circumstances and to determine an outcome based 
upon such an analysis and upon the application of the outcome to the 
provisions of subs 102(3).  

12  74 The Minister in the present case, in connection with 
the analogy that has been drawn with par 102(2) (a) of the Act, 
would be entitled to give consideration to all of the circumstances 
which have led to the commencement of Gray's civil action in the 
Supreme Court, to the continuation of the action to the present time 
and to the likelihood or otherwise of the matter being resolved in the 
near future with or without a final determination by the Supreme 
Court.  Significant circumstances that exist in connection with Gray's 
Supreme Court action include the context in which the dispute that 
led to that action arose, namely, extreme discord amongst members 
of the Board of Wildbeach, the existence of and the terms of the 
injunction ordered by Commissioner Odes in Gray's Supreme Court 
action, the fact that one of the directors of Wildbeach, namely, 
Atkins, has not supported the other directors in the defence by 
Wildbeach of Gray's Supreme Court action.  

13  75 It is also appropriate to take into account what 
would appear to be likely potential outcomes were Gray to either win 
or lose her Supreme Court action.  If she loses, then Atkins, Naidoo 
and Staffa are likely to remain as they are now as directors in two 
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opposing camps.  Although the injunctive restraints imposed by 
Commissioner Odes in respect of dealings with shareholdings in 
Wildbeach would then, presumably, be gone, nevertheless, it is hard 
to imagine Wildbeach or Naidoo or Staffa investing further funding 
or unpaid for time in an endeavour to advance the tenements while 
Atkins effectively holds a 50 per cent interest in Wildbeach.  The 
position of Atkins would be similar.  It is likely that the disharmony 
amongst Wildbeach's directors would make it extremely difficult, if 
not impossible, to raise investment capital from third parties 
including Beauborg, particularly from equity partners.  

14  76 For the same reason it is likely that third party 
joint-venture capital investors would be most reluctant to invest 
funds to further the development of the subject tenements where the 
registered holder of the tenements is a company in respect of which 
there is an internal dispute as to the management of the company as 
between the directors in circumstances where, although Atkins is 
only an equal director in terms of voting power of the other two 
directors, he is the effective holder of 50 per cent of the issued 
shares.  Without external funding, Wildbeach, on the evidence, has 
no capacity at present, and will have none in the foreseeable future, 
to even comply with the minimum expenditure requirements in 
respect of all the tenements.  

15  77 If Gray succeeds in having the Supreme Court 
order that all of the shares in Wildbeach be registered in her name 
as the sole shareholder, then the winding-up action commenced by 
Staffa in the Supreme Court will still need to be resolved.  That 
action, of itself, will have a significant adverse effect on the ability of 
Wildbeach to raise sufficient capital to even comply with the 
minimum expenditure requirement for all of the tenements.  Further, 
if Gray succeeds in her action, then it is likely that either Naidoo and 
Beaubourg or both will commence legal proceedings against 
Wildbeach in respect of the funds that they have advanced to 
Wildbeach to the present time.  The Minister can take into account 
that Wildbeach is, effectively, insolvent.  

16  78 The Minister may also properly take into account 
the extension of the analogy arising under par 102(2)(a) to the 
provisions of par 102(2)(b) of the Act, namely, because of the 
disharmony within the Board of Wildbeach, because of the ongoing 
Supreme Court action of Gray, because of the injunctive restraints 
placed by Commissioner Odes upon the current shareholders of 
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Wildbeach and because of the difficulties arising from the 
disharmony between the three directors of Wildbeach, time is 
required to raise capital for future exploration or mining.  In regard 
to that I agree with the submission of counsel for the 
Objector/Plaintiff to the effect that beyond the general statement of a 
wish to develop the tenements, there has been no real evidence about 
any planned future exploration or mining in respect of which time is 
required to raise capital.  As counsel said, all that Naidoo and Staffa 
have said in that regard is that Wildbeach wishes to advance the 
gypsum project and that it needs money to do so.  It cannot be said, 
in my opinion, that the failure of the Board of Wildbeach to obtain 
the $9 million the subject of the Deed of Loan Agreement or to have 
the $3.7 million investment that Naidoo said he arranged released by 
the lender was due only to the internal wrangling between 
Wildbeach's directors.  The evidence reveals that there was a 
significant environmental issue concerning the Brady's site in 
Bassendean that was not resolved to the satisfaction of the potential 
investor of that $3.7 million.  

17  79 In my opinion, none of the analogies standing alone 
provides a sufficient reason for the Minister to justify the granting of 
an exemption and no combination of those analogous circumstances 
provides a reason that is sufficient to justify the Minister granting the 
exemptions.  An analysis of the circumstances that give rise to the 
analogies demonstrates that it is highly unlikely that Gray's Supreme 
Court action will be resolved by settlement agreed upon by the 
parties and that it is most likely that the action will only conclude 
after it has been heard and determined by the Supreme Court.  It is 
also evident, in my opinion, that whichever side succeeds in the 
Supreme Court it is unlikely that Wildbeach, with its existing 
membership and board structure will be able to obtain sufficient 
funding to even comply with the minimum expenditure condition.  

18  80 The reason for non-compliance with the 
expenditure condition during the year the subject of the exemption 
and plaint applications is quite clearly that Wildbeach had no funds 
of its own sufficient to comply and that its hitherto financial 
supporters Naidoo and Staffa elected, because of the perceived risk 
of there being a loss of even more money than had already been 
advanced to support Wildbeach, to not advance any further moneys 
or unpaid assistance.  That occurred in the context of Wildbeach 
having only claimed in respect of all of the subject tenements for the 
period from 2003 to 2005 inclusive 47.4 per cent of the minimum 
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required expenditure of just under $1.718 million.  It must not be 
forgotten, however, that exemptions had been granted for 
expenditure shortfalls in the years prior to the years the subject of 
the current exemption and plaint applications.”  

SUBMISSIONS IN RESPECT OF THE PLAINTS 

19  The Plaintiff submits that the "circumstances of the case" for 
purposes of subs 98(5) of the Act are the factual matters arising from the 
evidence and the findings of fact expressed in my report and 
recommendation to the Minister.  It is submitted that the circumstances, as 
they emerged during the hearing, are such as support positive findings of 
sufficient gravity to justify forfeiture of each tenement and are such as 
support a conclusion that a penalty in lieu of forfeiture is inappropriate.  
Both parties agree that, non-compliance with the expenditure condition 
having been necessarily proved by the applications for exemption having 
been made and by the Minister refusing to grant the certificates of 
exemption, the practical consequence is that the tenement holder has an 
obligation to discharge an evidential burden to establish that in the 
circumstances there is insufficient gravity to justify forfeiture. 

20  The Plaintiff relies in particular upon the history of the tenement in 
each case while the tenement has been held by Wildbeach.  It is noted that 
for the 2005 expenditure year, which is the subject of the plaints for 
forfeiture, only $90,064, namely, 24.5 per cent, of the pro rata reduced 
minimums expenditure was claimed in the Form 5's lodged for that 
expenditure year.  The pro rata reduction of total minimum expenditure 
from $454,500 to $367,700 is a consequence of the lodgment of the 
plaints during the 2005 expenditure year.  It is further noted that, of the 
total claimed expenditure of $90,064 for all eight plainted tenements, 
rents/rates of $43,224 were paid for by the previous tenement holder, Pat 
Gray and not by Wildbeach or any of its current directors or shareholders.  
It is further noted that the balance of the $90,064, namely, $46,840, is an 
amount calculated in accordance with subreg 96C (3) which permits a 
tenement holder in respect of administration and land access costs to 
claim as expenditure an amount "… up to 20 per cent of the minimum 
commitment or 20 per cent of the total expenditure on the tenement …".  
Counsel submits that at the hearing before me no evidence was presented 
of any administration expense having been incurred and that the evidence 
was to the effect that Wildbeach had no office or staff of its own and 
incurred no administration costs.  The Plaintiff says that the evidence 
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demonstrates that no exploration work was done at all on the tenement 
and no exploration expenditure was otherwise incurred. 

21  Concerning the expenditure history of the plainted tenements, the 
Plaintiff refers to the Form 5 expenditure reports that were tendered in 
evidence.  They show that, for the expenditure year ending in 2002 for all 
of the subject tenements, claimed expenditure exceeded the minimum 
required expenditure.  For the following four years, however, during 
which time the directors of Wildbeach were Naidoo, Staffa and Atkins, 
who, together, were also the controlling shareholders of Wildbeach, 
expenditure claimed, in the case of every tenement, was less than the 
prescribed minimum.  It is noted that total expenditure, combined for all 
of the plainted tenements for the years ending 2002 to 2005 inclusive, was 
less than 50 per cent of the minimum prescribed expenditure 
(47.4 per cent).   

22  Pat Gray was the sole director and shareholder of Wildbeach until 
mid 2001.  The Form 5's demonstrate that for the three expenditure years, 
during which Wildbeach was controlled by Naidoo, Staffa and Atkins, 
only 16 per cent of the prescribed minimum expenditure was claimed as 
expenditure in the Form 5 reports.  Counsel notes that except for a very 
small amount claimed for exploration on E70/2236 for the 2003 
expenditure year no other exploration work has been done on any of the 
other tenements. 

23  In the light of those expenditure details, the Plaintiff submits that it is 
clear that the purposes of the grant of the tenements are not being 
advanced.  It is said that such a situation will remain unchanged if 
Wildbeach retains the tenements.  In regard to the future of the tenements 
if they continue to be held by Wildbeach, the Plaintiff made several 
observations.  It is noted that I concluded in my report that the tenement 
holders had no plans for the future exploration of the tenements.  The 
Plaintiff observes that there was no evidence of there having been any 
exploration plans for the tenements during any of the 2003 to 2005 
expenditure years.  It is noted that Wildbeach is insolvent and it is 
submitted that it is unlikely that it will become solvent in the future.  In 
that regard, the Plaintiff points to the evidence and to my findings to the 
effect that none of the shareholders were likely to provide any further 
funding to Wildbeach.  It is submitted that because of its inability to 
obtain funding from any source, it is extremely unlikely that Wildbeach 
will be able to explore the tenements in the future in the manner 
contemplated and required by the legislation. 
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24  The Plaintiff focuses attention upon the conduct of the three current 
directors of Wildbeach, namely, Naidoo, Staffa and Atkins.  It is 
submitted that it is the conduct of those three directors that is solely 
responsible for the difficult financial and legal circumstances that have for 
some time existed and which still prevail.  In that respect, reference is 
made by the Plaintiff to the consequences of the inability of the directors 
to resolve issues concerning the Deed of Loan whereby funds were to be 
provided to Wildbeach by Beaubourg, their inability to resolve between 
themselves the winding-up action commenced by Staffa and their inability 
to settle Gray's Supreme Court action. 

25  The Plaintiff addressed the potential consequences upon Ms Gray of 
a forfeiture of the subject tenements occurring.  It is submitted that 
Ms Gray is aware of the plaint proceedings but made no application to be 
joined as a person with a legitimate interest in the outcomes.  It is 
observed that she has not sought any injunctive relief in the Supreme 
Court in respect of the plaint proceedings before the Warden.  It is also 
suggested that if the tenements are forfeited, she may, if she subsequently 
becomes the sole shareholder in Wildbeach, have grounds for an action 
for damages arising from the loss of the tenements. 

26  The Plaintiff has given consideration in submissions to the issue of 
whether or not it would be appropriate to impose a penalty in lieu of 
forfeiture.  It is said that the maximum penalty that could be imposed is so 
disproportionate to the shortfall in expenditure for the 2005 expenditure 
year that if it were to be imposed in each case it could not reasonably be 
taken to have any real general or particular deterrent effect.  It is said that, 
the contrary would be the result, in effect, in that it would cause a 
financial benefit to flow to the tenement holder in that it would be cheaper 
to have paid the maximum penalty than to have incurred the minimum 
prescribed amount of expenditure in circumstances where there was no 
relevant justification for the expenditure condition to have not been 
fulfilled.  In any event, it is submitted that it is clear from the evidence 
that Wildbeach has no present or prospective likely ability to pay any 
penalty imposed in lieu of forfeiture. 

27  The Plaintiff submits, in summary, that Wildbeach has not 
discharged its evidential onus to show that the circumstances of the case 
are not of sufficient gravity to justify forfeiture.  It is said that, to the 
contrary, the circumstances of the case positively demonstrate a sufficient 
gravity to justify forfeiture in each case.  It is submitted that the evidence 
of the circumstances and the findings of fact made by me do not 
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demonstrate that a penalty should be imposed in lieu of forfeiture and, in 
fact, demonstrate the opposite as being the appropriate course of action. 

The Defendant 

28  The Defendant submits that the circumstances are not, for purposes 
of subs 98(5) of the Act, of sufficient gravity to warrant the forfeiture of 
the tenements because no finding has been made that Wildbeach was 
dishonest in its conduct and, further, that Wildbeach intends to develop 
the tenements and its situation in relation to meeting expenditure 
requirements is temporary.  It is said that, accordingly, a fine should be 
imposed in lieu of forfeiture of each tenement or the plaints should be 
dismissed. 

29  The Defendant acknowledges that, upon the refusal of the Minister to 
grant the exemption certificates sought by the Defendant, it was clear that 
the Plaintiff's case of non-compliance with the expenditure conditions had 
been "successful".  The Defendant expressly concedes that, as a 
consequence thereof, there fell upon the Defendant an evidential onus to 
show that the breach of the expenditure condition in each case is not of 
sufficient gravity to warrant forfeiture or that forfeiture is not otherwise 
appropriate.  A number of circumstances that the Defendant says are 
relevant to the proper application of the provisions that enable a Warden 
to recommend forfeiture or, in the alternative, impose a monetary penalty 
or dismiss the application are referred to by the Defendant.   

30  The Defendant acknowledges that there are difficulties that arise 
from the "impasse" created by the falling out of the directors of the 
Defendant, namely, Atkins on the one hand and Naidoo and Staffa on the 
other.  Those difficulties include Staffa's application to wind up the 
Defendant, the Defendant’s capacity to obtain funding, resolution of the 
action of Gray in the Supreme Court and the likelihood of continued 
disharmony between the two groups of the Defendant's directors. 

31  The Defendant has made reference to many previous decisions of 
Wardens made in connection with a determination of whether or not the 
circumstances then being considered by the Warden were of sufficient 
gravity to justify forfeiture of the subject mining tenement.  Those cases 
include circumstances of intentionally deceptive conduct, failure to lodge 
Form 5's, disputes between a tenement holder's shareholders, significant 
failure to undertake work in connection with the tenement, the frequency 
of expenditure shortfalls during the life of the tenement, the quantum of 
expenditure shortfalls and also acquiring tenements in the knowledge that 
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the tenement holder has and will have insufficient capital to meet 
expenditure requirements.  It is said that none of the factors considered in 
those cases to which the Defendant has made reference are present in the 
case now before me. 

32  The Defendant submits that circumstances in which a fine in lieu of 
forfeiture is or may be appropriate include lack of diligence in monitoring 
expenditure and in failing to make an appropriate exemption application 
in the context of significant past expenditure, incorrect statement of 
expenditure in circumstances of honest but flawed methodology, cases 
where a fine would be an appropriate deterrent for further 
non-compliance, relatively minor non-compliance, and cases where a 
party who is largely without fault stands to lose an interest in the 
tenement, and other matters that are expressly mentioned. 

33  The Defendant submits that in the present case the circumstances do 
not include any element of intentional dishonesty in relation to reporting 
requirements. It is said that a party largely without fault, namely, Gray, 
stands to lose an interest in the tenements.  It is said that there is an 
intention on the part of the Defendant to conduct work on the tenement. 

CONCLUSIONS 

34  The fundamental starting point for a consideration of whether or not 
the circumstances of this case are of sufficient gravity to justify forfeiture 
is as submitted by the Plaintiff, namely, what was said by Rowland J in 
Nova Resources NL v French (1995) 12 WAR 50 at 58, namely: 

"… where it is found by the Warden that a breach of the 
expenditure conditions has been established which the Warden 
considers is a material breach which would justify the making of 
a forfeiture order or recommending a forfeiture order, the 
Warden should so order unless there are other considerations 
which would tend to support some other disposition of the 
application to forfeit.  Clearly, non-compliance with the 
provisions of the Act and regulations for the purposes of this type 
of application needs to be more than trivial or technical.  What 
amounts to a material breach will be for the Warden to decide in 
each case.  I have given this perhaps overly long preamble 
because the Act and regulations concerning this particular 
matter, although primarily concerned with the action or inaction 
of the tenement holder, gives to the applicant for forfeiture 
pre-emptive rights so that, in giving consideration as to whether 
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any process is an abuse of process, it must be borne in mind that 
the applicant for forfeiture has a lawful and legitimate 
expectation that, if successful, he will be eligible to gain a 
benefit." 

35  That statement of principle of Rowland J is entirely consistent with 
what the Full Court said in Commercial Properties Pty Ltd v Italo 
Nominees Pty Ltd (unreported, 16 December 1988) (15): 

"In the case of failure to comply with expenditure conditions the 
legislation contemplates forfeiture.  Hence, upon prima facie 
proof of non-compliance, we consider the plaintiff likewise 
establishes a prima facie case for forfeiture.  Thus, in such 
circumstances, the evidentiary burden is on the defendant to 
satisfy the Warden that the case is otherwise not of sufficient 
gravity to justify forfeiture." 

36  I agree with the submission of the Plaintiff that the circumstances in 
the present case include a number of factors which were present in the 
matter of Nicholls v Roberts & Robert [2000] WAMW 10.  In particular, 
the Plaintiff made reference to the following passage in that case, namely, 
(10): 

"… In all of the circumstances which have been presented to me, 
which includes the history of the tenements, the fact that the 
tenements are mining leases and that approximately 
three-quarters of their initial life of 21 years has now passed with 
no mining having been done and with inconclusive exploration 
having been carried out, the stated inability of the tenement 
holder to personally raise sufficient capital to meet the 
expenditure requirements, the absence of any evidence which in 
any way suggests that the tenement holder would be likely in the 
foreseeable future to raise sufficient capital to either undertake 
the type of exploration suggested … or to, beyond that, 
commence mining if that proved to be a viable option, all lead me 
to the view that the non-compliance with the expenditure 
requirements in respect of all of the tenements is of sufficient 
gravity to justify forfeiture and that it would not be inappropriate 
as an alternative to recommending forfeiture to either impose a 
penalty upon the lessee or to dismiss the application." 

37  In the present case the initial term of the subject tenements, all being 
exploration licences, is five years and within that period less than half of 
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the minimum expenditure requirement has been fulfilled.  It must be 
acknowledged, however, that some expenditure exemptions have been 
granted during that period.  It is still my view that the Defendant is and 
will for the foreseeable future remain without any capacity to obtain 
sufficient funding to comply with its statutory expenditure obligations.  It 
remains my conclusion that the disputes between the two groups of 
directors of the Defendant are most unlikely to be resolved at all or even 
in a manner that would enable the Defendant to raise sufficient capital to 
allow it to comply with its minimum expenditure requirements.  I am of 
the opinion that for the foreseeable future the Defendant will be entirely 
unable to conduct its affairs in such a manner as will enable it to 
adequately achieve the legislative objectives. 

38  I agree with the submissions of the Plaintiff to the effect that the 
imposition of a monetary penalty as an alternative to forfeiture is 
inappropriate.  In my view it is entirely inappropriate in the context of the 
relative lack of exploration expenditure that has occurred in the years 
since the Defendant acquired the tenements.  The imposition of a penalty 
is also inappropriate in that any deterrent effect that the imposition of the 
maximum monetary penalty that may be imposed is significantly 
diminished by the relativity between the amount of such a maximum 
penalty and the expenditure shortfall during the expenditure year the 
subject of the plaints.   

39  The insolvency of Wildbeach is another important factor in 
connection with not only an analysis of the circumstances of the case but 
in regard to a consideration of whether the imposition of a penalty is 
appropriate.  There is a likelihood, in my view, that if the maximum 
monetary penalty available were imposed, Wildbeach would be unable to 
pay the penalty.  If that occurred, forfeiture in accordance with the 
provisions of subs 99(3) is likely to follow.  The potential for the 
provisions of subs 99(3) to have application is not a determinative factor 
but it is something to be taken into account. 

40  Apart from the circumstances which I have specifically mentioned in 
this report and recommendation I also take into account my conclusions of 
fact and law as expressed in my report and recommendation to the 
Minister in respect of the exemption applications. 

41  I am satisfied that the expenditure non-compliance in respect of each 
of the plainted tenements is, in all the relevant circumstances of the case 
in respect of each of the tenements, of sufficient gravity to justify 
forfeiture. 
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RECOMMENDATION 

42  I recommend to the Minister that all of exploration licences 59/974 
to 977 and 70/2233 to 2236 be forfeited. 


