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INTRODUCTION 
1  Donald Kimberley North (“the Applicant”) has applied for the grant 

of a miscellaneous license by application L47/169.  The Objectors 
Vaughan William Corps and Darryl John Corps (“the Objectors”) have 
objected to the application by the filing of objection number KR150/056.   

 

2  The application proceeded to a hearing before me in open court and I 
reserved my decision.  The Applicant gave evidence on his own behalf.  
He was unrepresented on the first day of the hearing.  The matter 
proceeded part heard and he was subsequently represented.  Both of the 
Objectors also gave evidence in support of their various objections and 
were represented.  A number of exhibits were tendered in the course of 
evidence. 

 

3  The grounds of the objection are as follows: 

 

1 Application for L47/169 (“the Application”) 
does not comply; 
in the alternative, the Objector does not admit compliance with the 
Mining Act 1978 and/or Mining Regulations 1981. 
 
2 (a) The ground applied for is private land by reason of the 
Ngaluma Injibandi Native Title claimants holders (pursuant to Federal 
Court Determination No WAD6017-96);              
 (b) prior to marking out the Applicant did not apply for and obtain a 
permit to enter the ground applied for, pursuant to the provisions of the 
Mining Act and Mining Regulations; 
 (c)   the Applicant did not otherwise comply with the provisions of the 
Mining Act and Mining Regulations concerning permits to enter private 
land. 
 
3 The application is not for a purpose directly connected with mining 
operations conducted or reasonably proposed to be conducted by the 
Applicant or otherwise. 
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4 The size of the ground applied for in the application is excessive for the 
reasonable requirements (if any) of the Applicant. 
 
5 (a) the application encroaches wholly upon the ground the subject of a 
prior application of the Objectors, being application for Miscellaneous 
License 47/166, marked out on 31 October 2005 and applied for on 1 
November 2005; 
    (b)   the Grant of the Application will unduly interfere with and affect 
the prior rights of the Objectors pursuant to the Mining Act and Mining 
Regulations; 
    (c)   the grant of the application will unduly interfere with and affect the 
Objectors use of the ground upon grant of application for Miscellaneous 
License 47/166 (being prior in time to the application). 
 
6 Public interest grounds pursuant to Mining Act s111A including (but not 
limited to): 
the matters set out in the objection; 
the applicant is a competitor of the objectors. 

 

4  The Applicant seeks the grant of the application or its grant on 
conditions.  The Objectors seeks the refusal of the application or its grant 
upon conditions. 

 

5  Pursuant to section 91(1) of the Mining Act (hereinafter referred to 
as “the Act”) a Warden may grant a miscellaneous license for any one or 
more of the purposes prescribed.  Pursuant to subsection (6) of that 
section a miscellaneous license shall not be granted unless the purpose for 
which it is granted is directly connected with mining operations.  It is 
worthwhile to note in the context of this application that pursuant to 
subsections (7) and (8) of that section and subject to the Act that a 
miscellaneous license does not give exclusive rights and can exist 
concurrently with another mining tenement.   
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6  In addition to the standard terms and conditions a Warden may grant 
a miscellaneous license on such further terms and conditions as he thinks 
fit and specifies in that license:  section 94(2). 

 

7  If I am satisfied that there has not been compliance with the Act 
and/or the Mining Regulations (“the Regulations”) then the application 
must fail and must be dismissed.   

 

8  By closing submissions it emerged that the objections had coalesced 
into 5 distinct categories.  The written submissions refer to 6 grounds, 
however there is a typographical error and no fourth objection is in fact 
expressed.  I was not addressed in relation to the excessive size issue and I 
note that it was not included in the Objectors closing submissions. I have 
therefore assumed that this ground has been abandoned.  If I am wrong 
about that then this issue can be dealt with shortly here, as a standard 
condition will be imposed upon the grant that any excess portions of the 
license applied for be dropped within 6 months. 

 

9  Counsel for the Objectors submissions can be summarised as 
follows: 

• Whether there has been compliance with regulation 37(3) of the 
Mining Regulations (WA) 1981; 

• Whether it was necessary for the Applicant to apply for a permit 
given that all of the land in question is subject to a claim by the 
Ngaluma/Injibandi Native Title Claimants; 

• Whether the miscellaneous license is directly connected with 
mining operations; 

• Whether the Objectors would be injuriously affected by the 
granting of the miscellaneous license:  Mining Act section 117(2); 
and 

• Whether the grant of the miscellaneous license would be adverse to 
public interest issues. 

 

FACTUAL BACKGROUND 
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10  The factual background to this matter is not in dispute.  M47/257 and 

M47/272 are mining leases held by Project Management Pty Ltd, the 
directors of whom are Vaughn and Darryl Corps, the Objectors in the 
within proceedings.  That company trades as Karratha Earthmoving and 
Sand Supplies.  The leases were purchased from Donald North Senior, 
who is the father of the Applicant in the within proceedings, on 2 
September 2005 for $1.6 million.   

 

11  Then L47/166 was applied for and granted to the Objectors on 9 
October 2006 for the purpose of a road.  M47/271 has been held by the 
Objectors since it was granted in 1992 and mining operations have been 
conducted on it since 1996.  The evidence is that L47/166 has been used 
extensively by the Objectors since then to cart sand from mining 
operations on their tenements.  The evidence is that it was used by the 
Objectors for that purpose prior to the grant of the miscellaneous license.  
Essentially the Objectors applied for and were granted a miscellaneous 
license over an existing gravel road. 

 

12  The Applicant has held M47/249 since 18 July 2006 when he 
purchased the lease from Boral for $1.00. 

 

13  L47/169 is the application the subject of these proceedings and was 
applied for on 19 December 2005.  It covers exactly the same ground as 
L47/166 and is for an identical purpose, namely a road.  There is a 
bitumen road which leads up to a gravel road which runs for some 300 to 
400 metres and it continues as the gravel road on the miscellaneous 
license. It runs from the Karratha Industrial Estate back into the Karratha 
township.   

 

14  The evidence before me is that the road has been in existence for 
some 30 years prior to the grant of the Objectors miscellaneous license.  
Currently the road is used by the general public, by the shire to access 
gravel pits, by other miners to access explosives’ magazines.  It was 
previously used by Boral, the previous owner of the Applicant’s lease.  
The road is annotated on Tengraph and other roads lead off it. 
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15  Therefore the application for a miscellaneous license relates to a pre-
existing “road”, which the Corps have maintained and improved.  It is not 
in dispute that the Objectors have substantially improved and maintained 
the gravel road at a cost to them of approximately $92,000, and appear to 
have readily done so even prior to the grant of their miscellaneous license.  

 

EVIDENCE OF DONALD KIMBERLEY NORTH  
 

 
16  The Applicant’s evidence corroborated the facts set out in the 

background above.  He gave evidence that he is the holder of M47/249 a 
mining lease which bears sand deposits.  It is land locked by marshes and 
by Daryl Corps mining leases.  He said in cross examination that the 
western portion has been mined out, that the middle portion consists of 
marsh and mudflats and that the eastern portion contains a sand island.  
No mining operations have been conducted on the tenement since 2000. 
The Applicant proposes to mine sand from the tenement and seeks the 
miscellaneous license to secure road access and to cart sand.  He said that 
the road has been and is heavily used by the local shire and by the public 
since at least 1981.  He said that it was used jointly by his father and Boral 
(the previous owners of the respective tenements) without issue. 

 

17  It was the Applicant’s evidence that that there has not been any 
mining operations on the land for some 6 years and that he has no firm 
proposals for same, although he did say in cross examination that he 
hoped to mine in the near future.  He initially stated that the tenement 
could only be accessed by a four-wheel drive vehicle; he later said that his 
mother could get out there in a mini, but could not take loaded machinery 
out there.  He conceded in cross examination that his tenement is 
accessible by 3 other tracks and that he did not want to spend money to 
upgrade those existing tracks if he did not have to.   

18    If his application was granted he was prepared to co-operate 
fully with the Objectors and to maintain and improve the road as much as 
they.  He admitted attending their office in or about September or October 
of the preceding year.  He rejected that the purpose of the meeting was to 
see whether the Objectors would transfer half of their leases to him.  He 
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denied that he said that “if you do not agree to go halves with him that he 
would come into town and cut the guts out of prices for 12 months and I 
will really hurt you”.  His version is that he said that he was coming down 
to Karratha and that he would price sand as he saw fit and that that would 
chop their price.  He said that Mr Corps senior then said that he had 
already had someone as a partner and that he did not want another idiot, 
which insulted the Applicant whereupon he left.  He admits that he 
telephoned Mr Corps senior on two subsequent occasions.  He denied that 
he said he was going to peg over the top of the Objectors application 
using their co-ordinates, but admitted that he subsequently did that.  He 
also admitted the second telephone conversation in which he said he again 
asked for access through the Objectors lease.  He said that Mr Corps 
senior hung up on him.  He subsequently wrote to him and that letter is 
exhibit 7 in these proceedings.  The Applicant wrote “As the previous 
lease owners had no issues allowing access through the leases, I would 
appreciate you informing me of what your issues are also.”   

 

 EVIDENCE OF VAUGHAN WILLIAM CORPS 
 

19   Mr Corps junior is a director of Project Management Pty Ltd and is 
employed as a manger within the family business Karratha Earthmoving 
and Sand Supplies.  He has a bachelor of engineering in civil and a 
bachelor of commerce.  He is involved in the administrative and financial 
side of the business.  He estimates that up to the time of his evidence in 
November 2006 that 102,000 tonnes of sand had been extracted from the 
mining leases.  He gave evidence about the type of heavy haulage vehicles 
used and their capacity.  He also gave evidence about the works 
undertaken to improve and maintain the road.   His estimate is that the 
business has spent about $92,537.50 to maintain and improve the road. 
over the last six years, despite not having a miscellaneous license until 
October 2006.  A series of photographs were tendered through him, which 
portrayed the road in question.  He said that other vehicles use the road, 
mainly light vehicles, although other trucks come in to get sand off their 
lease.  The road is otherwise used by light vehicles go out to the explosive 
magazine, by the general public and people going fishing.  They have 
taken out public liability insurance for the road.  He said that he had 
driven out in a two-wheel vehicle on existing tracks, but to his credit 
conceded that they would need to be built up.   He has not surveyed those 
tracks or analysed the underlying ground.   
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20   In relation to the meeting in the office last year between with his 
father and the Applicant he said that the Applicant threatened to “cut the 
guts out of” them and to hurt them, meaning financially.  He said that he 
does not trust the Applicant from past experiences he has had with other 
dealings through his father and other people.  He felt intimidated by the 
Applicant.  He said in cross examination that an offer for an access 
arrangement was conveyed to him through his solicitor.  He admitted that 
the business would lose commercial advantage if the application was 
granted.   

 

 EVIDENCE OF DARRYL JOHN CORPS 
21   Mr Corps senior is a director and shareholder of Project 

Management Pty Ltd, which trades as Karratha Earthmoving and Sand 
Supplies.  He gave general evidence about the business to set the scene.  
He also gave evidence about the meeting in his office with the Applicant 
in similar terms to that of his son.  He denied insulting the Applicant.  In 
relation to the first telephone discussion following that meeting he said 
that the Applicant had asked him why he had pegged it and then said that 
he was going to peg one over the top of it.  He said that he didn’t carry on 
much with the conversation.  In the second telephone discussion he 
described some discussion as to whether he was going to give the 
Applicant access.  He essentially admitted that he hung up on him.  Like 
his son he said that he did not trust the Applicant.  He admitted to having 
had an unsatisfactory partnership with one Spagnolo some 20 years ago.  
My interpretation of his cross examination was that he essentially 
admitted stating to the Applicant in the meeting that he regarded him as 
untrustworthy, but considered that he (meaning the Applicant) had broad 
shoulders.  Although he could not recall much of what was put to him it is 
clear that there have been some commercial arrangements between the 
parties over the years.  

 

 

OBJECTION GROUND 1 – COMPLIANCE ISSUES 
22  The Objector raises compliance with regulation 37(3).  Regulation 37 

provides that: 
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  (1) A miscellaneous licence shall be marked out — 
 (a) by erecting a post (the “datum post”) projecting not less than one 
metre above the ground at a corner or angle of the boundaries of the land 
in respect of which the licence is sought; and 
 (b) by affixing to the datum post a notice in the form No. 20 in the First 
Schedule and a map as referred to in section 93(2). 
 (2) The applicant for a miscellaneous licence shall comply with the 
regulations in Part V relating to applications and in addition to giving 
notice of the application as required under the Act and these regulations, 
shall also cause copies to be given to each applicant for or holder of any 
mining tenement comprising any portion of the land the subject of the 
application. 
 (3) Within 35 days of the date of application for a miscellaneous 
licence the applicant shall lodge at the office of the mining registrar 
written details of — 
 (a) any works to be constructed in connection with the licence; 
 (b) the proposed manner of construction of such works; and 
 (c) any operations to be carried out on the land the subject of the 
application. 

 

23  There is no issue as to whether the statement was provided within the 
time limits stipulated.  No application to amend was made before me.  I 
also note that there does not appear to have been any request or 
application made for the provision of further and better particulars of the 
application by the Objectors. 

 

24  The Objectors complain that the regulation 37(3) statement does not 
comply either sufficiently or at all with the regulations.  Mr North gave 
evidence that the tenement had been marked out.  The statement is exhibit 
6 in these proceedings.  This constitutes a letter from Hetheringtons to the 
Mining Registrar dated 23 January 2006 in which it is stated that the 
details of the work to be completed on the miscellaneous license, if 
granted, are: 

“that it will be an access road; and 
that the fill for the road works will be sand and the road surface will be 
natural gravels”. 
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25  In support of its contention Counsel for the Objectors cites the case 
of Pilbara Iron Pty Ltd v BHP Billiton Minerals Pty Ltd [2005] WAMW 
25 at paragraph 44, which is a decision of Warden Temby.  The 
Objector’s complain that there is insufficient detail in that notice.  
Certainly the only condescension to detail by the Applicant is to assert in 
the statement that the miscellaneous license will be an access road.   

 

26  It is clear from the evidence given by the Applicant before me that 
the intention is to use the road for a much wider purpose than merely as an 
access road.  The express purpose to which the road will be put is to cart 
sand from the sand pits.  The road will not be used for the limited purpose 
of access, but rather for the substantial enterprise of carting sand from the 
sand pits.  It is also asserted by the Applicant in its statement that the fill 
for the road works will be sand and that the road surface will be natural 
gravels.  That paints a picture that the required license is for the purpose 
of constructing a new access road where it is clear from the evidence, and 
indeed is not in contention before me, that the miscellaneous license is for 
co-existent rights over an existing road and in fact a road that might more 
properly described as a public road on the evidence before me. 

 

27  The Applicant contends that this is a different case from Pilbara Iron 
Pty Ltd v BHP Billiton Minerals Pty Ltd.  The Applicant points out that in 
that case there was no existing road, whereas in this case the 
miscellaneous license is for a public road used as a public road by 
members of the public, including the Objectors for 6 years prior to their 
application for a miscellaneous license. With respect, it is difficult to see 
the relevance of that submission to the issue. It is difficult to reconcile that 
argument with the requirements of the Regulations. 

 

28  The Applicant is required to furnish in its statement written details of 
any works to be constructed in connection with the license and the 
proposed manner of construction of such works.  Indeed, it could be 
argued that the Applicant’s statement is misleading as on the evidence 
before me it is not proposing to carry out any construction at all, but 
instead is offering to assist to maintain the existing road with the 
Objectors.   
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29  Further, the onus is on the Applicant to furnish details of any 
operations to be carried out on the land the subject of the application.  The 
Applicant has failed to comply with this on the evidence before me.  The 
statement is fairly limited and the evidence establishes that the operations 
will encompass access as well as the cartage of sand mined from the 
sandpits.  There is no mention of this second operation in the statement.   

 

30  In Pilbara Iron Pty Ltd-v- BHP Billiton Minerals Pty Ltd & Ors 
[2005] MAMW 25 Warden Temby said: 

         “Further, there is a statutory requirement to tell the Objector what 
the Applicant proposes to do.  It is put that the miscellaneous licence 
applications ML47/132 and ML47/134 should not be granted for this 
reason alone.  I accept counsel for the Objector's argument.  I am not 
inclined to permit amendments sought.  I find that there is insufficient 
detail and compliance with reg 37(3) of "the Regulations" has not been 
complied with.  On that ground alone I would refuse to grant the 
application.” 

 

31  Other than the above case I was not referred to and nor could I find 
an authority which deals with the issue of compliance or non-compliance 
with this regulation.  As I understand it the regulation 37(3) statement is 
provided to the Department of Mines.  It does not form part of the 
proceedings before the court.  As I understand it an Objector is not 
ordinarily entitled to this document, unless it is provided by the Applicant 
voluntarily or there is an application pursuant to the Freedom of 
Information provisions.  Pursuant to the provisions of the Act and the 
regulations as I read them an Applicant is not required to make a copy of 
that document available to the Objector(s) and it is not required to lodge it 
at the same time as the application. 

 

32  The language used in regulation 37(3) appears to be mandatory, 
however in my view it is fact directory.  In Project Blue Sky v ABA [1998] 
HCA 28 Brennan CJ said: 

 “A third kind of provision must be distinguished from provisions which 
restrict the ambit of the power and provisions which prescribe conditions 
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on its availability for exercise.  A provision may require the repository or 
some other person to do or to refrain from doing something (sometimes 
within a period prescribed by the statute) before the power is exercised 
but non-compliance with the provision does not invalidate a purported 
exercise of the power: the provision does not condition the existence of 
the power.  Such a provision has often been called directory, in 
contradistinction to mandatory, because it simply directs the doing of a 
particular act (sometimes within a prescribed period) without invalidating 
an exercise of power when the act is not done or not done within the 
prescribed period.  The description of provisions as either mandatory or 
directory provides no test by which the consequences of non-compliance 
can be determined; rather the consequences must be determined before a 
provision can be described as either mandatory or directory. 

 

33  His Honour went on to say later in that judgment: 

“Traditionally, the courts have distinguished between acts done in breach 
of an essential preliminary to the exercise of a statutory power or 
authority and acts done in breach of a procedural condition for the 
exercise of a statutory power or authority.  Cases falling within the first 
category are regarded as going to the jurisdiction of the person or body 
exercising the power or authority.  Compliance with the condition is 
regarded as mandatory, and failure to comply with the condition will 
result in the invalidity of an act done in breach of the condition.  Cases 
falling within the second category are traditionally classified as directory 
rather than mandatory.  In Pearse v Morrice, Taunton J said “a clause is 
directory where the provisions contain mere matter of direction and 
nothing more”.  In R v Loxdale, Lord Mansfield CJ said “[t]here is a 
known distinction between circumstances which are of the essence of a 
thing required to be done by an Act of Parliament, and clauses merely 
directory”.  As a result, if the statutory condition is regarded as directory, 
an act done in breach of it does not result in invalidity.  However 
statements can be found in the cases to support the proposition that, even 
if the condition is classified as directory, invalidity will result from non-
compliance unless there has been “substantial compliance” with the 
provision governing the exercise of the power.  But it is impossible to 
reconcile these statements with the many cases which have held an act 
valid where there has been no substantial compliance with the provision 
authorising the act in question.  Indeed in many of these cases, substantial 
compliance was not an issue simply because, as Dawson J pointed out in 
Hunter Resources Ltd v Melville when discussing the statutory provision 
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in that case:  “substantial compliance with the relevant statutory 
requirement was not possible.  Either there was compliance or there was 
not.” 
 
“In our opinion, the Court of Appeal of New South Wales was correct in 
Tasker v Fullwood in criticising the continued use of the “elusive 
distinction between directory and mandatory requirements” and the 
division of directory acts into those which have been substantially 
complied with a statutory command and those which have not.  They are 
classifications that have outlived their usefulness because they deflect 
attention from the real issue which is whether an act done in breach of the 
legislative provision is invalid.  The classification of a statutory provision 
as mandatory or directory records a result which has been reached on 
other grounds.  The classification is the end of the inquiry, not the 
beginning.  That being so, a court, determining the validity of an act done 
in breach of a statutory provision, may easily focus on the wrong factors 
if it asks itself whether compliance with the provision is mandatory or 
directory and, if directory, whether there has been substantial compliance 
with the provision.  A better test for determining the issue of validity is to 
ask whether it was a purpose of the legislation that an act done in breach 
of the provision should be invalid.  This has been the preferred approach 
of courts in this country in recent years, particularly in New South Wales.  
In determining the question of purpose, regard must be had to the 
“language of the relevant provision and the scope and object of the whole 
statute”. 

 

34  Although there is an obligation on the Applicant to comply with the 
Act and regulations, one must ask the question whether Parliament 
intended that non-compliance would result in a refusal of the application.  
The clear purpose of the application is to secure road access to and from a 
granted mining lease which the Applicant proposes to mine.  It follows as 
a matter of logic that the mined sand would be carted out on the existing 
road to which the application relates.  Otherwise, the product of the 
mining would be stranded and the application would be futile.  The 
obvious tenet of the Act when taken as a whole is to promote and 
encourage mining.  Given the status of this regulation in my view it could 
not have been the intention of Parliament that non-compliance would be 
necessarily fatal to an application.   
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35  Accordingly, this ground of objection must fail.   

 

OBJECTION GROUND 2 – NATIVE TITLE CLAIMANT/PERMIT 
ISSUE 
 

36  Section 28(b) of the Act provides that an applicant is not to enter 
private land for the purpose of marking out unless they have obtained a 
permit issued by the Warden. 

 

37  Exhibit 9 in these proceedings is the Quick Appraisal which shows 
that the Ngaluma/Injibandi Native Title Claimants are determined 
Claimants by Federal Court determination No WAD 6017-96 and that the 
Claimant area covers the entire area of the ground applied for in the 
miscellaneous license.   

 

38  Although the Native Title Claimants are not a party to these 
proceedings there is evidence before me that the land the subject of this 
application is also the subject of native title claims. 

 

39  The Applicant gave evidence that the tenement had been marked out.  
It is clear from his evidence that he did not apply for a permit and that he 
did not have a permit when marking out occurred.  He did not attempt to 
argue otherwise. 

 

40  The Objector referred me to the decision of Warden Calder in BHP 
Billiton Pty Ltd v Karriyarra Native Title Claimants [2004] WAMW22 
which it cited as authority for the proposition that the Applicant did in fact 
require a permit in these proceedings before marking out.   

 

41  Counsel for the Objectors also brought to my attention two contrary 
decisions. Firstly, the decision of Warden Richardson in Dodsley Pty Ltd v 
Applicants for the Thudgari (WC97/095) Native Title Claim (2003) 
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WAMW 14, where the Warden determined that a permit pursuant to the 
Mining Act was not required to enter Native Title Claimant land to mark 
out a Miscellaneous License.  Secondly, the decision of Warden Temby in 
Application by Pilbara Iron Ore Pty Ltd [2005] WAMW 21 where the 
Warden declined to issue a permit deciding that there was no need to issue 
a permit. 

 

42  Of course none of those decisions are binding on me.  The question 
is whether for the purposes of the Mining Act and the Mining Regulations 
Native Title Claimants are to be treated as private land owners.  The 
Native Title Claimants are not participants in these proceedings.  That 
objection relies on the holding of rights on the part of a party that is not 
the Objector.  As is conceded by the Applicant, however it is plain from 
the decision in Re Calder; ex parte Cable Sands (WA) Pty Ltd 20 WAR 
343 that any party can object on any ground. 

 

43  Private land is defined in section 8(1) of the Mining Act and 
excludes a pastoral lease from its meaning.  The miscellaneous license 
applied for in the Dodsley case (supra) was sought over a pastoral lease, 
which is specifically excluded from the definition of ‘private land’ and in 
my view that is a case that can be distinguished from the present instance. 

 

44  The Applicant asserts that the Quick appraisal (exhibit 9) merely 
shows that the area is within the external boundaries of the native title 
determination in question, but that is does not disclose anything about the 
internal boundaries of the claim.  Roads, for example, are not subject to 
the native title claim I am told. 

 

45  The Applicant submits that it is not necessary to obtain a permit in 
any event as land the subject of native title, alternately, land the subject of 
non-exclusive native title.  The applicant relies on the decision in Pilbara 
Iron Pty Ltd. 

 

46  Finally, the Applicant submits that failure to seek an entry permit has 
been held not to be in itself fatal to an application for a mining tenement 
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and cites Mineralogy Pty Ltd v Applicants for the Kuruma Native Title 
Claim [2003] WAMW 35.  I was also referred to the case of Lardil 
Peoples v Queensland [2001] FCA 414 where it was held that failure to 
comply with the procedural requirements of the Native Title Act may not 
invalidate an action.  It is to be noted that to the extent that a future act is 
undertaken other than in accordance with the Native Title Act, that Act 
provides that the act is invalid to the extent of inconsistency with the 
native title rights and interest in question:  section 240A. 

 

47  Pursuant to section 30 (1) of the Mining Act “a person who desires 
to enter on any private land to search for any mineral or to mark out a 
mining  tenement may apply in writing to a Warden for a permit to enter 
on the private land”.   

 

48  Sub-section 3 of that section provides that “a warden, on being 
satisfied that an application made under sub-section (1) is made in good 
faith may grant a permit in writing to enter on the private land 
concerned”.   

 

49  Section 31 requires the holder of the permit to give notice to the 
owner and occupier of that land.   

 

50  Section 24MD of the Native Title Act 1993 provides that “the Native 
Title Holders, and any registered Native Title Claimants in relation to the 
land or waters concerned have, the same procedural rights as if they 
would have in relation to the act on the assumption that they instead held 
ordinary title to any land concerned and to the land adjoining or 
surrounding any waters concerned.” 

 

51  Section 104(3) of the Mining Act provides that “a person shall not 
enter on any private land for any purpose referred to in sub-section 1 
unless he does so pursuant to a permit issued under section 30”.  That 
purpose includes marking out. 
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52  In the Dodsley case (supra) Warden Richardson said as follows: 
“Although the Act requires an applicant to mark out the land in a 
prescribed manner before making an application for a Miscellaneous 
license, that pre-condition of marking out is not part of the act of the 
grant of a miscellaneous license to the applicant.  Marking out may take 
place and yet no application for a miscellaneous license need necessarily 
follow.”  The Warden observed that “the act of marking out does not 
provide an applicant with rights or interests in the marked out land”.   

 

53  In the Pilbara Iron Pty Ltd case (supra) Warden Temby stated that 
“Nor does the marking out of land change or affects the rights and 
interests of the owner and occupier of the land.  Marking out is simply an 
act, which satisfies the administrative requirement of the Act and is 
essentially carried out for the purpose of delineating a proposed 
tenement.  If the act does not affect Native Title then, in accordance with 
Section 24AA of the Native Title Act, it is not a future act”.  He goes on to 
state that “in considering the position of a free-hold title holder under the 
Mining Act, the requirement to obtain a permit to enter private land is 
merely a condition precedent which must be complied with by the Mining 
Title applicant before the title can be granted, rather than a procedural 
right enjoyed by the private land holder”. 

 

54  I find myself in agreement with Wardens Richardson and Temby.  I 
find that the Applicant was not required to obtain a permit prior to 
marking out. 

 

55  Therefore, this ground of objection also fails. 

 

OBJECTION GROUND 3 – WHETHER DIRECTLY CONNECTED 
WITH MINING OPERATIONS 
 

56  The third compliance issue to be considered is whether the purpose 
for which the license is sought is directly connected with mining 
operations.  Section 91 of the Mining Act provides that a Warden may 
grant a miscellaneous license for any one or more of the purposes 
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prescribed.  Sub section 3 provides that a license shall not be granted 
unless the purpose for which it is granted is directly connected with 
mining operations.  Regulation 42B sets out a list of prescribed purposes, 
which includes a road. 

 

57  The Objectors refer to the evidence of the Applicant that there have 
not been any mining operations on the land for some 6 years and that he 
has no firm proposals for same. The Objectors invite me to find that the 
Applicant is not presently conducting mining operations and that as he has 
no firm or reasonable proposal to conduct mining operations that his 
application is not directly connected with mining and therefore must fail. 

 

58  “Mining operation” is of course defined in section 9 of the Mining 
Act to mean “any mode or method of working whereby the earth or any 
rock structure stone fluid or mineral bearing substance may be disturbed 
removed washed sifted crushed leached roasted distilled evaporated 
smelted or refined or dealt with for the purpose of obtaining any mineral 
therefrom whether it has been previously disturbed or not and includes- 

• the removal of overburden by mechanical or other means and the 
stacking, deposit, storage and treatment of any substance 
considered to contain any mineral; 

• operations by means of which salt or other evaporates may be 
harvested; 

• operations by means of which mineral is recovered from the sea or 
a natural water supply, and  

• the doing of all lawful acts incident or conducive to any such 
operation or purposes.” 

 

59  It is clear from the above definition that the Applicant’s proposals as 
outlined by him and as unshaped as they are fall within the above 
definition.  In my view it is too narrow an interpretation of the section to 
conclude that because it is a proposal at this stage that it is not directly 
connected with mining.  Obviously, the feasibility of the enterprise is 
dependant upon access. 
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60  I find that the purpose for which the license if sought is directly 
connected with mining operations and accordingly this ground of 
objection fails. 

 

OBJECTION GROUND 4 (but numbered 5 in Objectors 
submissions)– INJURIOUSLY AFFECTING ISSUE 

 

61  Section 117(1) of the Act provides that: 

“Subject to the provisions of sections 56A, 70 and 85B as regards the 
special prospecting licenses and mining leases therein referred to, no 
Crown grant, transfer of Crown land in fee simple, or conveyance nor the 
grant of any mining tenement has the effect of revoking or injuriously 
affecting any existing mining tenement acquired and held under this or the 
repealed Act, whether or not any reservation or exception of that existing 
mining tenement is contained in the Crown grant, transfer of Crown land 
in fee simple, or conveyance or the grant of the mining tenement”. 

 

62  Sub-section 2 of that section provides that each such Crown grant, 
transfer of Crown land in fee simple, or conveyance and each such grant 
of a mining tenement shall be deemed to contain an express reservation of 
the rights to which the holder of the existing mining tenement is entitled. 

 

63  Section 91 (7) of the Act permits the application for a miscellaneous 
license in respect of land that is already the subject of another mining 
tenement.  Sub section (8) of that section empowers a Warden to grant a 
concurrent miscellaneous license in his discretion.  It is plain that the 
legislation contemplates concurrent or competing tenements. 

 

64  The Objectors referred me to the case of Re Roberts; Ex Parte 
Western Reefs Ltd v Eastern Goldfields Mining Co Pty Ltd [1990] 1 WAR 
549 where Malcolm CJ said that the “the basic scheme of the Mining Act 
is that there should not be competing mining tenements over the same 
ground and that the rights conferred by them should be exclusive”.  His 
Honour goes on to say that the “the effect of section 117 is that any grant 
of a miscellaneous license is deemed to contain a reservation that it shall 
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not have the effect of revoking or injuriously affecting any existing mining 
tenement.  Hence the grant of any miscellaneous license which in fact 
injuriously affected an existing tenement would be nugatory.  Therefore, 
before granting a miscellaneous license over an existing tenement, the 
warden would need to be satisfied not only that the application conformed 
to the requirements contained or referred to in sections 91 and 92 of the 
Act, but also that the grant would not injuriously affect any existing 
tenement”.   

 

65  Further His Honour said later “the warden is bound to consider 
whether the grant of the license will injuriously affect the existing 
tenement, or hinder or obstruct the holder in the execution of any rights 
conferred on him thereby.  Any potential for injurious affection, hindrance 
or obstruction may be covered by reasonable conditions.  Where no 
reasonable conditions could prevent injurious affectation, obstruction or 
hindrance the warden should exercise his discretion to refuse the 
application.  In forming his view of the circumstances the warden should 
take into account the length of the term of the existing tenements and the 
current or potential prospecting, exploration or mining operations which 
are or may be carried on upon the existing tenement”. 

 

66  The rights granted to the Objectors under the Mining Act are to use 
and to maintain the road.  The evidence does not establish that their rights 
would be injuriously affected by the granting of an identical license to the 
Applicant.  I have considered the use to which the Applicant intends to 
put the license.  There is also evidence before me, which I accept, that the 
road is not used exclusively by the Objectors and therefore that they have 
been able to co-exist with other road users.  The road is annotated on 
Tengraph and is open to the public with the myriad of uses that derives 
from that fact.  In particular the road is used by the shire to access gravel 
pits and by other miners to access explosives magazines.  Those uses are 
current and no evidence has been led to show that such uses have been 
injurious to the rights of the Objector, although I accept that apart from 
trucks that visit the Objectors mining tenement to obtain sand, such uses 
do not appear to involve heavy haulage.  There is no evidence that any of 
those trucks have broken down or have injuriously affected the Objectors 
interests in any way.  The road was also used by Boral, the previous 
holder of the mining lease and although the evidence in relation to that 



2008 WAMW 15 
 

2008 WAMW 15 Page 23 

was limited, again no evidence was led by the Objectors to show that such 
use was injurious to their rights. 

 

67  The Objectors urge upon me to find that it would be impossible to 
co-exist with the Applicant and in support of that contention point to an 
altercation in their office and to two subsequent telephone calls, where 
they allege that the Applicant was a bully.  I am not so persuaded and do 
not believe that such a finding is supported by the evidence.  The reasons 
advanced by Mr Corps junior are largely hearsay.  My assessment of the 
Applicant is that he is clearly a robust and assertive individual.  I am 
satisfied on the evidence that he approached the Objectors to enter into a 
mutually advantageous commercial enterprise.  On this point I accept and 
prefer the evidence of the Objectors.  I find that he threatened to “cut the 
guts out of them”, however this in and of itself is not sufficient to lead to a 
conclusion that it would be impossible for the parties to co-exist.  There 
has clearly been some intermingling of their respective interests over the 
years.   I am not satisfied on the evidence that the Objectors would be 
injuriously affected, hindered or obstructed.  

 

68  The Applicant and the Objectors are both “in the industry” as it were 
and I am satisfied that they have access to considerable expertise and 
equipment between them to facilitate the joint maintenance of the road.   
Having heard and assessed the parties in Court one would hope that 
commercial and business sense would prevail, however any further 
dispute could be resolved by way of a plaint.  In forming this view I have 
also taken into account the length of the term of the existing tenement and 
the operations being carried out on the tenement and the use to which the 
road is being put by the Objectors.  I have also taken into account that the 
Objectors have maintained the road in the 5 or so years prior to being 
granted the miscellaneous license. 

 

69   Having found that that the grant of the miscellaneous license will 
not have the effect or revoking or injuriously affecting any existing 
mining tenement in my view it becomes unnecessary for me to consider 
whether any condition(s) should be imposed on the grant. 
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OBJECTION GROUND 5 (but numbered 6 in Objectors 
submissions) PUBLIC INTEREST ISSUE 
 

70  The Objectors submit that it would not be in the public interest to 
grant the application.  Essentially, they rely on and repeat their 
submissions in relation to the injuriously affect argument and submit that 
such injury, hindrance or obstruction to them would have wider 
application to the public and hence the granting of the license would not 
be in the public interest.   

 

71  An analysis of the reasons advanced by the Objectors support a 
conclusion that it is essentially their private interests, which they are 
seeking to protect.  It was not specifically put to Mr Corps Senior, but Mr 
Corps junior readily conceded that they would be commercially 
disadvantaged by the granting of the miscellaneous license.  Whilst on 
their evidence the Objectors do not have a monopoly over sand in the 
Karratha area it appears from their evidence that their closest competitor 
as I understood it is some 35 kilometres from Karratha, as opposed to 
their tenement, which is some 10 kilometres from Karratha.  There is 
clearly a commercial advantage in being able to cart sand from a closer 
location.   

 

72  In Re Warden Heaney; Ex parte Serpentine-Jarrahdale Ratepayers’ 
and residents Association (Inc) 18 WAR 320 Franklyn J stated: 

“Whilst, on their own, private interests are not a relevant consideration, 
they may well be such if there is a public interest in their protection.  It 
does not necessarily follow (although it might in a particular case) that, 
because of the provisions of those sections of the Act, there can be no 
aspect of public interest in an objection lodged by a private land owner or 
occupier who is entitled to the protection provided by those sections.  That 
indeed was recognised by Jacobs J in Sinclair in the above quoted 
passage which, in my view, in its entirety, appears appropriate to the 
concept of “public interest” in the context of the Act.  It is important to 
recognise, however, that in that context the public interest is that 
identified in s111A.  Consequently, in my view, to be relevant as going to 
“public interest”, an objection, whether lodged primarily in respect a 
“private interest” or as one of “public interest” must contain a 
discernible objection concerning the public interest of such a nature as to 
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be capable of exciting the consideration of the Minister under s 111A.  
That is to say, it must be discernible from the objection that it raises a 
question which, objectively viewed, can reasonably give rise to a concern 
that the disturbance of the relevant land or grant of the application might 
not be in the public interest.  The determination whether or not such 
disturbance or grant is or is not in the public interest is a matter for the 
Minister to be taken into account in the exercise of his discretion under 
s111A.” 

 

73  In my view there is very little which is discernible as being in the 
public interest in the submissions of the Objector.  In my view the reverse 
is true in that it is in the public interest to promote competition and for 
there to be ready access to building materials in a burgeoning area of 
development. 

 

CONCLUSION 
 

74  For the reasons articulated above I dismiss objection KR150/056 and 
subject to compliance with the Native Title Act grant the application for 
miscellaneous license 47/169.   

 

 


