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INTRODUCTION 
1  The Applicant Donald Kimberley North (“the Applicant”) has 

applied for the grant of a miscellaneous license by application 
L47/167 and for the grant of a mining lease by application 
M47/803.  The Shire of Roebourne (“the Objector”) has objected to 
each of the applications and has filed Objection KR148/056 to the 
application for a miscellaneous license and KR 149/056 to the 
application for a mining lease.  

 

2  The applications were both lodged at 11.17am on 21 
November 2005 and thus any objections were due to be lodged by 
26 December 2005.  The Objections were lodged on 13 January 
2006 and the Objector applied for and was granted an extension of 
time in which to do so. 

 

3  Although the applications are discrete applications with 
different considerations applying to them the applications 
proceeded and were heard together.   

 

OBJECTIONS 
 

4  The grounds of objection in relation to the miscellaneous 
license are as follows: 

• the application seeks to create a “private road” connection 
from Lot 178 to the Roebourne, Point Samson Road, which 
is unnecessary as this lot fronts, and has legal access to, an 
existing public road namely Sturt Pea Road; 

• the application seeks to create a “private road” which does 
not have any association with an approved mining activity; 
and 

• the application , if granted, would create an undesirable 
intersection with a high-speed main road, namely the 
Roebourne-Point Samson Road. 

 

5  The single ground of objection in relation to the mining lease 
was expressed as follows: 
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• Mining activities within these zones, especially in an area 
adjacent to the existing developed township of Wickham and 
the existing Wickham mixed business estate would be 
incompatible, impracticable and contrary to the orderly and 
proper planning and use of land in the locality. 

 

6  At the hearing in open court the Applicant was legally 
represented.  The Objector was not legally represented and was 
represented by its officer Mr Robert Sharkey, Executive Manager, 
Development Services, who also gave evidence on behalf of the 
Shire in that capacity.  

 

7  It would appear that the formal requirements of each 
application have been met and are not in issue.  Certainly, there 
was no objection on that basis and nothing was raised with me in 
the course of the hearing to suggest otherwise.  In fact, the 
Objector’s representative positively confirmed that non-compliance 
was not a ground of objection 

 

8  I heard evidence from the Applicant and the Objector and 
received a number of exhibits into evidence. 

 

EVIDENCE OF DONALD KIMBERLEY NORTH 
 

9  The Applicant gave some oral evidence and also relied on a 
sworn statement of his evidence in relation to each application, 
which were tendered into evidence as exhibits. 

 

10  The Applicant runs an earthmoving business in Wickham 
known as “Norwest Sand and Gravels”.  He is also the leaseholder 
of De Witt Location 178, being Lot 178 Sturt Pea Road, Wickham 
(exhibit 1).   

 

11  The statement of his evidence in relation to miscellaneous 
license 47/167 is exhibit 2 in these proceedings. 
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12  His statement discloses what he did to comply with the formal 
requirements of the Act, and he was not challenged on it. 

 

13  In particular, exhibit 4 is the Regulation 37(3) statement to the 
Mining Registrar which discloses that the road is intended as an 
access road to De Witt location 178, that the road will go over a 
water pipeline and over tidal mud flats, that culverts will be needed 
and that the fill for the road works will be sand and the road surface 
will be natural gravels. 

 

14  He seeks the grant of a miscellaneous license for the purpose 
of a road.  His evidence is that the road will be used to access Lot 
178 (also known as the farm), which is used and has been used 
since about 1998 for the purpose of screening sand and other base 
minerals extracted from other places for the purpose of his 
business, which includes earthworks.  He needs to move bulk 
materials onto that area and move them out.  His evidence as to 
why the existing road (Sturt Pea Road) is unsuitable for this 
purpose can be summarised as follows: 

• The road is not of a satisfactory standard for the movement 
of trucks in terms of its width, clearance from infrastructure 
and camber on corners.  He said that it is a narrow road with 
blind corners and is an uncontrolled intersection with the 
Roebourne-Point Samson Road.  He also said that trucks 
using the road, which is a gravel road, throw up rocks and 
dust, which affects visibility.  Specifically he said that the 
road is subject to flooding and needed to be drained; 

• Until recently Sturt Pea Road was not on the maintenance 
schedule of the Shire and his requests for maintenance have 
been refused.  He is not aware of any Shire proposals to 
upgrade the road; 

• The road is also used by the Water Corporation to access 
sewerage treatments facilities, by members of the public 
accessing the stables and for recreational uses, which gives 
rise to safety concerns given the heavy vehicles that are 
using the road; 
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• The fact that there is a lack of visibility of the entry to the 
farm from the main road creates a security issue; and 

• The vulnerability of the existing road to damage by heavy 
vehicle traffic of the surrounding public infrastructure; 

• The Applicant said in his evidence that he conducts mining 
operations on the farm, including sifting and crushing.  He is 
not currently carrying out extracting, but intends to apply for 
a mining tenement for that purpose in due course. 

 

15  He seeks the grant of the miscellaneous license of the purpose 
of allowing heavy traffic to be moved off an unsuitable public road 
onto a purpose built road which would address the difficulties 
raised by him in his evidence above.  In addition he says that the 
road would be appropriately signed and controlled.   

 

16  The Applicant’s evidence is that the resulting intersection with 
the Roebourne-Point Samson Road would not cause any safety 
issues for the following reasons: 

• the same number of vehicles would be using it as Sturt Pea 
Road, which also intersects with the Roebourne-Point 
Samson Road; 

• potentially fewer trips might be needed as a better road 
would assist the use of larger vehicles; 

• that the proposed intersection would be in accordance with 
Main Roads requirements and would be controlled with 
appropriate signage in contrast to the current intersection 
between Sturt Pea Road and the Roebourne-Point Samson 
Road in particular, and a number of uncontrolled access 
points along that road; and 

• He also claims that there would be excellent visibility from 
the proposed intersection in both directions along the 
Roebourne-Point Samson Road and that the proposed 
intersection is further from the main intersection of the 
highway with Wickham than Sturt Pea Road; and 

• He said that over the years his business has grown and that 
his trucks have got bigger and that Sturt Pea Road is no 
longer suitable for his enterprise. 
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17  In his oral evidence the Applicant went through a series of 
photographs of the existing road to illustrate his points and 
difficulties and an aerial map of the area printed off “Google” was 
tendered to assist me to better understand his contentions (exhibit 
6).  In addition a series of annotated “Google” maps, being 
progressive close ups of the area in question, were tendered as 
exhibits 7 and 8.   

 

18  In the sole question put in cross-examination the Applicant 
revealed that he had no formal qualifications as an engineer and 
relied on his 35 years of experience in the business of building 
roads. 

 

19  The Applicant’s evidence in support of his application for a 
Mining Lease was contained in a statement of his evidence, which 
is exhibit 9 in these proceedings. 

 

20  His evidence is that his application complies with the formal 
requirements of the Mining Act.  He also said that although his 
application previously overlapped title GEI195322 that a search of 
the title (exhibit 10) and a map of Tengraph reveal that the part that 
would have overlapped no longer forms part of that lease.   

 

21  The proposed mining lease is over an area of land that backs 
onto his commercial/industrial premises and is located in the 
Wickham industrial area.  The Applicant’s evidence is that there is 
no development planned or proposed in or near the area of the 
application.  He stated that there is a significant resource of sand 
and certain types of clay, which he is unable to quantify without 
conducting exploration.  

 

22  The Applicant was not cross-examined on any of his evidence 
in support of his application for a Mining Lease. 
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EVIDENCE OF ROBERT BRIAN SHARKEY 
 

23  Mr Sharkey is employed by the Shire of Roebourne as 
Executive Manager, Development Services.  He has been with the 
Shire for some six and a half years and in his current role for nearly 
two years.  He clarified his position as being second only to the 
Chief Executive Officer of the Shire.   

 

24  Essentially his evidence was that Lot 178 fronts an existing 
public road, which gives public access to the entire road network in 
the shire and that the creation of an additional quasi private road 
under a miscellaneous license is unnecessary. 

 

25  He did not give any evidence to refute the Objector’s 
contention that the application was for a road, or that it was for a 
purpose not directly connected with mining. 

 

26  In relation to the proposed mining lease he stated that the land 
is currently subject to three zonings under the shire road and town 
planning scheme, which includes:  

• industry;  

• public purpose reserve for conservation, recreation and 
natural landscapes; and 

• transient workforce accommodation, in respect of the most 
southerly portion of the land.  

 

27   Mr Sharkey stated that the proposal for mining is inconsistent 
with those zonings, particularly in close proximity to an existing 
township and an industrial area.  He also placed into evidence some 
items of correspondence between the parties, which were indicative 
of an invitation to submit a proposal for consideration by the Shire, 
which the Applicant did not avail himself of.  In my view little 
turns on that, as it is not part of any requirement under the Act.   
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28  In cross examination Mr Sharkey explained that there are no 
existing plans to expand the industrial area south of Wilson Way.  
The roads marked on MFI1 (which I received as an aide memoire), 
being Roberts Street and Parker Street are proposed roads, but that 
the sub-division had not been completed.  He said that there is no 
existing proposal for transient accommodation presently.  He 
conceded in cross examination that the Shire did not object to the 
mining lease per se, but wanted an understanding of what was 
proposed.   

 

29  In relation to the miscellaneous license Mr Sharkey said that 
improvements to the Sturt Pea Road and the Roebourne-Point 
Samson Road are not currently contemplated or under 
consideration, but would be considered in terms of reviewing road 
demands and works over the next number of years.  He agreed that 
there is no signage at all on Sturt Pea Road and that there is no 
intention to upgrade Sturt Pea Road.  He was not specifically aware 
that under the Mining Act Main Roads would need to approve the 
proposed intersection that standard conditions exist for the erection 
of signage. 

 

TROY ROBERT DAVIS 
 

30  This witness is the Executive Manager, Technical Services for 
the Shire of Roebourne.  He has a civil engineering background 
and has been involved in the business for almost 20 years.  He has 
a diploma in civil engineering and is a member of the Institute of 
Engineers Australia.  After I disallowed a number of questions on 
the grounds of relevancy Mr Sharkey did not adduce any further 
evidence from this witness. 

 

CLOSING SUBMISSIONS 
 

31  Initially Mr Sharkey declined to make any closing 
submissions.  After perusing and hearing the Applicant’s closing 
submissions Mr Sharkey re-iterated the zonings and usages of the 
land and emphasised that as one of the zonings is for public 
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purpose conservation reserve, for which no use other than 
conservation, recreation and natural landscape is envisaged.   

 

32  It is the Applicant’s case that the formal requirements of the 
Act are met and are not in issue.  That was confirmed for me in the 
course of the hearing as being the case by Mr Sharkey.  Counsel for 
the Applicant submits that the Shire’s objection is incompetent as it 
neither attacks the formal requirements of the application nor seeks 
to address conditions to be imposed.   

 

33  The Applicant asserts that the only objection to the application 
for a miscellaneous license is misconceived and/or is dealt with by 
the standard condition as to intersections applying to the grant.  
Further, the Applicant submits that the Warden’s role is purely a 
formal one and that once the requirements of a tenement have been 
made out the Warden has no discretion to refuse a tenement or to 
refuse to recommend grant and relies on Tortola v Saladar [1985] 
WAR 195. 

 

34  That case has been judicially considered on a number of 
occasions.  It has been distinguished in several cases and was 
questioned in In Re French; Ex Parte Serpentine – Jarrahdale 
Ratepayers Association (1997) 18 WAR 320.  It is now well settled 
that a Warden is performing a filtering role for the Minister.   

 

35  The grant of a miscellaneous license is the province of a 
Warden, whereas the function of a Warden in relation to an 
application for a mining lease is to forward notes of the evidence 
and a recommendation to the Minister. 

 

36  Pursuant to section 91(1) of the Act a Warden may grant a 
miscellaneous license for any one or more of the purposes 
prescribed.  Pursuant to subsection (6) of that section a 
miscellaneous license shall not be granted unless the purpose for 
which it is granted is directly connected with mining operations.  
Regulation 42B sets out a list of prescribed purposes, which 
includes a road. 
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37  In addition to the standard terms and conditions a Warden 
may grant a miscellaneous license on such further terms and 
conditions as he thinks fit. 

 

38  The purpose of the Act is to advance and promote mining on 
land which is available for mining. 

 

OBJECTION GROUND 1 – UNNECESSARY 
 
It seems to me that the crux of this objection from the Objectors 
view point is that the grant of the miscellaneous license will have 
the effect of creating an undesirable intersection on a high speed 
road, namely the Roebourne-Point Samson Road.  This is an 
identical issue to that ground which constitutes objection ground 3, 
which I have dealt with below. 

Accordingly, this ground of objection fails. 
 
OBJECTION GROUND 2 – NO ASSOCIATION WITH AN 
APPROVED MINING ACTIVITY 

 

39  Pursuant to section 91(3) of the Act a miscellaneous license 
must be directly connected with mining operations.   

 

40  I am not persuaded on the evidence that the miscellaneous 
license is not directly connected with mining operations.   

 

41  “Mining operations” is defined in section   of the Act as 
follows: 

“mining operations” means any mode or method of working 
whereby the earth or any rock structure stone fluid or mineral 
bearing substance may be disturbed removed washed sifted 
crushed leached roasted distilled evaporated smelted or refined or 
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dealt with for the purpose of obtaining any mineral therefrom 
whether it has been previously disturbed or not and includes- 

• the removal of overburden by mechanical or other means 
and the stacking, deposit, storage and treatment or any 
substance considered to contain any mineral; 

• operations by means of which salt or other evaporatives may 
be harvested; 

• operations by means of which mineral is recovered from the 
sea or a natural water supply; and 

• the doing of all lawful acts incident or conducive to any such 
operation or purposes. 

 

42  A road is for a purpose prescribed under the Act.  Screening 
and storage of sand, clays and other base materials is a relevant 
mining operation.  Having access to the site of screening and 
storage of a mineral is directly connected with mining operations.  I 
am satisfied on the Applicant’s evidence that the license is sought 
for a prescribed purpose, namely a road and is for a purpose 
directly connected with mining operations.   

 

43  Accordingly, this ground of objection fails. 

 

OBJECTION GROUND 3 – UNDESIRABLE 
INTERSECTION WITH HIGH SPEED MAIN ROAD 
 

44  I am not persuaded on the evidence that the grant of the 
miscellaneous license will result in an undesirable intersection.  In 
any event I specifically note that the Roebourne-Point Samson 
Road is the sole responsibility of Main Roads, WA. and that any 
grant will require their prior approval prior to construction of the 
intersection   

 
MINING LEASE 
 

45  The Objector has filed an objection to the application as a 
responsible planning authority. 
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46  The sole ground of objection relates to incompatibility of use 
with current zoning.  The Applicant submits, and I agree, that the 
evidence adduced by the Objector is no higher than at some stage 
there might be a use of the land in question that is in accordance 
with zoning and which is not mining.  The current zoning includes 
industrial, and I am not satisfied that that is necessarily 
incompatible with the proposed lease.   

 

47  Section 120 of the Mining Act provides that: 

“In considering any application for the grant of a mining tenement 
the Minister, warden or mining registrar, as the case requires, 
shall take into account the provisions of any planning scheme in 
force under the Planning and Development Act 2005 affecting the 
use of the land concerned, but the provisions of any such scheme 
shall not operate to prohibit or affect the granting of a mining 
tenement or the carrying out of any mining operations authorised 
by this Act.”   
 

48  Section 120 does not therefore act as a bar to applications for 
mining tenements and it does not appear that zoning is a basis 
which a warden may use to prevent the grant of a tenement.  It is of 
course incumbent upon a warden to take into account the 
provisions of any relevant town planning scheme in force under the 
Town Planning and Development Act (per Brinsden J ) 

 

49  Sub-section 2 of that section goes on to provide: 

Without affecting subsection (1), where- 
a) an application has been made for a mining lease or a 

general purpose lease; and 
b) the local government or the Western Australian Planning 

Commission has, in writing, informed the Minister and the 
Minister for the time being administering the Planning and 
Development Act 2005, that the mining lease or general 
purpose lease would, if granted, authorise the carrying on of 
mining operations contrary to the provisions of a planning 
scheme referred to in subsection (1), 
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the Minister shall not dispose of the application until he has first 
consulted the Minister for the time being administering the 
Planning and Development Act 2005 and obtained his 
recommendation thereon.   

 

50  It would appear therefore that the appropriate mechanism to 
pursue zoning issues is via section 120 of the Act. 

 

51  In Re Minister for Resources; Ex Parte Cazaly Iron Pty Ltd 
2007] WASCA 175 His Honour Buss J said: 

 “The Mining Registrar and the Warden, in making 
recommendations to the Minister concerning applications for 
exploration licences, do not exercise a discretion or decision-
making power as to "questions of policy and principle governing 
the exploration of mineral deposits in this State":  Tortola per 
Brinsden J at 204.  Those questions are reserved for the 
consideration of the Minister.  See Re Warden French; Ex parte 
Serpentine-Jarrahdale Ratepayers and Residents Association 
(1994) 11 WAR 315, where Ipp J (with whom Kennedy J agreed) 
referred to the judgment of Brinsden J in Tortola and then said, in 
the context of an application for a mining lease, at 328: 
 "The Warden, in making recommendations to the Minister 
concerning mining lease applications, does not exercise a discretion 
as to 'questions of policy and principle governing the exploration of 
mineral deposits in this State'.  That is a matter within the province 
of the Minister." 
(Page 31) 
 

52  In Shire of Serpentine-Jarrahdale v Iluka Resources Ltd 
[2008] WAMW 6 Warden Calder said: 

  “It is argued that s 120, rather than having the effect that 
objections on planning grounds are not appropriate, has the effect, 
that the Warden must give consideration to planning issues and 
that it expressly allows for a requirement that the Minister consult 
with the Minister responsible for planning in certain 
circumstances.  It is said by the Shire, in effect, that it is preferable 
that the Minister administering the Mining Act have the potential 
benefit of the ventilation of such issues before the Warden when 
that Minister, as the Minister is required to do under subs 120(1), 
is to "take into account" the provisions of any town planning 
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scheme in force when considering an application for the grant of a 
mining tenement.” 

Warden Calder went on to say: 
 “In considering whether it is appropriate that a potential objector 
be given the opportunity to raise particular grounds of objection 
for hearing before the Warden, it must not be overlooked that it is 
open to a Warden to recommend to the Minister that part only of 
the ground applied for be the subject of grant and that it is open to 
the Minister, regardless of what the Warden expresses in the 
Warden's report and recommendation, to grant only part of the 
ground applied for.  In my opinion it is appropriate that a body 
such as the Shire, having the significant long-term planning and 
associated responsibilities that it does, be given the opportunity at 
all stages of the determination of an application for the grant of a 
mining tenement to participate. In the course of the hearing of the 
hearing of the applications for extension of time and for 
amendment of the Proposed Objection, consideration was given to 
the meaning and effect of s 120 of the Act; in particular, what is 
meant by the proviso therein that the provisions of any town 
planning scheme or local laws shall not operate to prohibit or 
affect the granting of a tenement or the carrying out of mining 
operations.   I am of the opinion that it is not an effect of s 120 that 
a local government authority is prevented from raising as a ground 
of objection to the grant of a mining tenement the impact that such 
a grant will have upon the implementation of and the future course 
of a town planning scheme or of local laws. The right given by s 59 
of the Act to object to the grant of an exploration licence is not 
expressed to be limited in any way as to either the category of 
person that is entitled to object or as to the subject matter upon 
which any ground of objection is based. There is, in my opinion, as 
between the meaning and effect of s 59 in that regard and the 
meaning and effect of s 120, no inconsistency that arises from s 59 
enabling any objector to object to grant upon grounds that 
embrace matters that are also within the ambit of s 120. I cannot 
see how the hearing before a Warden of evidence and submissions 
related to such matters, whether from a local government authority 
or any other objector, could potentially adversely impact upon the 
performance by the Minister of the Minister’s duties under either s 
120 or ss 57 and 59 or under any other relevant provision of the 
Act or the Regulations. Another factor to be considered is that, 
while the Minister may be obliged, in carrying out the duties of the 
Minister under s 120, to not deny procedural fairness to a local 
government authority, the manner in which that is achieved is, in 
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practice, very much controlled by the Minister and, almost 
certainly, would not include an adversarial public hearing 
conducted by a person who is obliged to act in a judicial manner 
such as a Warden is obliged under s 59. I consider that it was not 
the intention of Parliament in enacting s 120 to exclude local 
government authorities from the objection process in respect of 
matters that are dealt with in s 120.” 
 

53  The Objector is entitled to be heard and has been given an 
opportunity to be heard, but in my view has not availed itself of 
that opportunity.  The Objector made bald assertions in opposition 
to the tenements and its arguments were not developed.  There was 
little assistance given to the court in understanding and properly 
considering its objections.  The Objector did not lead any evidence 
or make any submissions as to appropriate conditions to be 
imposed in the event the tenement was recommended for grant. 

 

54  It would appear therefore that the appropriate mechanism to 
pursue zoning issues is via section 120 of the Act.  In my view it 
would seem desirable that there be relevant consultation between 
the respective ministers. 

 

CONCLUSION 
 

55  As a result of what I have articulated above it follows that the 
application for a miscellaneous license is granted on standard 
conditions, subject to compliance with Native Title requirements.  
The application for a mining lease is recommended for grant. 

 

 

 


