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INTRODUCTION 

1  On the 13th of August 2007 the Applicant for Forfeiture Robert 
Edward WARD (“the Applicant”) filed a plaint for forfeiture of M45/579 
under section 96(1)(b) or 98 of the Mining Act (“the Act”). 

2  In his application the Applicant alleged that the current tenement 
holder John Edward TELFER (“the Respondent”) has failed to comply 
with the expenditure conditions in relation to M45/579 for the year ending 
10 August 2007.   

3  On the 8th of January 2008 the Respondent filed his Response setting 
out that he intended to defend the Plaint on the ground that “expenditure 
was done in allotted time”. 

4  The Application for Forfeiture came before the Warden’s Court in 
Marble Bar for first mention on 26 November 2007.  It was adjourned for 
further mention through to the next Warden’s Court date in that location, 
being 24 January 2008.  By that time the Response had been filed.  On 24 
January 2008 the Court received a letter from the Applicant requesting a 
hearing date, but nothing from the Respondent. 

5  The matter was set down for hearing in Marble Bar on 17 March 
2008.  On 29 January 2008 the Mining Registrar wrote to each of the 
parties to advise them of that fact.  The Mining Registrar’s letter to the 
Respondent was sent to the postal address provided on his response.   

6  On 29 February 2008 the Respondent filed a notice of appointment 
of solicitor and his lawyers Messrs Irwin Legal wrote to the Mining 
Registrar seeking an adjournment of the hearing and a transfer to Perth.  
That letter was seen by me (and the Applicant it would appear) for the 
first time on the morning of the hearing.  No one from Irwin Legal or any 
agent instructed by them appeared to advance the Respondent’s request 
for an adjournment.  That application was opposed by the Applicant, who 
was ready to proceed with his application.  I considered the application 
and refused the request.   

7  Prior to publishing my reasons in the substantive application the 
Respondent filed a Notice of Motion supported by affidavits inviting me 
to effectively set aside that decision.  That Motion was refused on 11 
November, 2008 and I announced that the Application for Forfeiture 
would be dismissed and that I would proceed to publish my written 
reasons for dismissing the Application for Forfeiture, and these are they. 
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EVIDENCE 

8  At the hearing in Marble Bar on 17 March 2008 the Applicant was 
self-represented.  He did not call any witnesses.  A bundle of photographs 
of the relevant lease were tendered into evidence through him as exhibit 
one in these proceedings.  Although the Form 5 was not formally tendered 
into evidence it was part of the materials provided for me at the hearing 
by the Mining Registrar.   

9  The Applicant’s evidence was quite short.  Clearly he was of the 
view that some other proceedings between the parties involving a caveat 
were also before me today, but that was not the case.  In fact the vast 
majority of his evidence appeared to relate to prior dealings with the 
Respondent and his caveat. 

10  The Applicant in his evidence said that he has applied for a 
prospecting licence in partnership with one Stephen Wilson some 20 
kilometres away from the lease the subject of this plaint.  The Applicant 
said that he currently works at Bamboo Creek on a two week on/1 week 
off roster.  He said that he regularly travels past the turn off to the lease in 
question.  He said that he regularly went onto the lease to check on plant 
and equipment belonging to the “Rogers brothers” and secondly to look 
for signs of mining or rehabilitation on the lease.   

11  He said that there has been activity on the lease from other 
prospectors that he has met and also saw signs of camping.  He stated that 
other than in July 2007 when one Bob Devlin repaired some kilometres of 
access road with a grader, that there has been no rehabilitation carried out 
on the lease.   

12  In his evidence he tendered a bundle of photographs taken by him 
which he says substantiate his claim that no rehabilitation has been carried 
out on the lease.   

13  The Applicant referred to the form 5 filed by the Respondent and 
disputed each of the claims stipulated therein.  His evidence was that the 
prospecting had been carried out by others, that there had been no 
loaming, panning, sampling, dollying or blow-drying on the lease, as 
claimed by the Respondent in the Form 5.   

14  The Applicant did not call any witnesses or other evidence in support 
of his contentions.  The Applicant made no attempt to lead me through the 
photographs tendered by him.  I have considered those photographs.   
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DETERMINATION 

15  Mr Ward needs to satisfy me on the civil standard, namely on the 
balance of probabilities.  He was not specific in his evidence at all.  He 
did not condescend to provide details in relation to his claim and nor did 
he call any witnesses.  He did not specify the periods that he went to the 
lease and did not call any evidence to support his assertion that the 
evidence of prospecting that he observed had been carried out by others.  
He attempted to, and was precluded from, giving hearsay evidence in this 
respect.  It is necessary for the Applicant to establish non-compliance with 
the expenditure requirements on the balance of probabilities and in my 
view he has not done so.  There is no evidence before me capable of 
persuading me to that standard of non-compliance.   

 

CONCLUSION 

16  I am not satisfied on the balance of probabilities that there has been 
non-compliance with the expenditure requirements and accordingly the 
Application for Forfeiture is dismissed. 


