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REPORT AND RECOMMENDATION TO THE MINISTER 
 

THE PROCEEDINGS 
 

1  Midwest Corporation Limited (“the Applicant”) has applied for three 
exploration licences (“the ELA’s”), namely 20/627, 20/634 and 20/658 
(“ELA20/627”, “ELA20/634”, “ELA20/658” respectively). 

 

2  All of the ground applied for in each of the ELA’s is over ground 
that is the subject of exploration licence 20/209 (“E20/209”) of which, at 
all material times the Applicant has been and is the registered tenement 
holder. 

 

3  The ground the subject of E20/209 is the subject of a yet to be 
determined application pursuant to section 67 of the Act for the grant of a 
mining lease (“MLA20/493”).  ELA20/209 was granted on 27 April 1993.  
MLA20/493 was lodged on 22 April 2004.  ELA’s20/627, was lodged in 
February 2006; ELA20/634 was lodged in March 2006; ELA20/658 was 
lodged in February 2007. 

 

4  There is no objection to any of the applications.  St Barbara Limited 
had lodged an objection to the grant of each of the ELA’s.  At the 
commencement of the hearing of the applications before me on 21 
September 2007, counsel for St Barbara advised me that St Barbara did 
not wish to be heard before the Warden and he then withdrew and took no 
part in the hearing that I then conducted of the three ELA’s.  The 
solicitors for St Barbara had, by letter dated 20 September 2007 informed 
the Warden that St Barbara’s objections had been resolved by agreement 
and that St Barbara no longer wished to maintain the objections. 

 

5  At the hearing of the applications, counsel for the Applicant called 
no witnesses.  He relied upon 5 affidavits that had been filed in the 
proceedings in accordance with directions.  The affidavits relied upon by 
the Applicant are those of Kathryn Elizabeth Moran, sworn 5 April 2007, 
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Chantell Lee Keppie sworn 16 August 2007, David Paul Broomfield, 
sworn 10 April 2007, Bryon David Oliver sworn 13 April 2007 and 
Wayne Gregory Groenveld sworn 30 March 2007. 

 

6  I am satisfied that the contents of each of those affidavits are true and 
correct.  The affidavits of Moran and Keppie satisfy me that there has 
been compliance with the requirements of the Act and Regulations 
concerning the making and lodgement of all three ELA’s in respect of 
lodgement of the applications and accompanying documents and of 
notification of affected third parties. 

 

7  The affidavit of Mr Broomfield explains that MLA20/493 was made 
over 10km² of ground the subject of E20/209 that was then about to 
expire, thus preserving that 10km² for the Applicant subject to 
determination of MLA20/493 by the Minister.  The balance of ground 
previously the subject of E20/209 was relinquished.  Such relinquished 
ground was not the subject of any tenement application or grant until the 
lodgement of ELA’s 20/627 and 20/634.  Exploration has continued on 
E20/209 since the lodgement of MLA20/634 and the ELA’s. 

 

8  The affidavit of Mr Oliver, CEO of the Applicant, sets out, a 
corporate history of the Applicant together with brief details of its current 
and part financial and joint venturing history.  He outlines the current 
development strategy of the Applicant. 

 

9  Mr Groenveld’s affidavit was lodged by St Barbara in compliance 
with pre-hearing directions.  It attaches a plan of the application of the 
graticular blocks constituting E20/209.  That plan is overlaid with 
transparencies showing the locations of, inter alia, the ground applied for 
the subject of MLA 20/493, ELA’s20/634, 20/658.  It is clear from that 
plan and the overlays that the identical ground, in location size and shape 
is the subject of E20/209 and MLA20/493 and ELA20/658 and that, 
together, ELA’s 20/627 and 20/634 cover in location, size and shape the 
identical ground covered by each of E20/209, MLA20/493 and 
ELA20/658. 
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Submissions of St Barbara 
 

10  Prior to the withdrawal by counsel at the commencement of the 
hearing I had received written submissions from the Applicant and from 
the Objector.  In the circumstances, the Objector having indicated that it 
did not wish to be heard I have decided that it is not appropriate for me to 
take into account the Objectors submissions.  I do not know whether the 
views advanced therein are still held by the Objector. 

THE REVERSION SCHEME 
 

11  Section 120AA of the Act was inserted by act 39 of 2004.  It 
commenced operation on 10 February 2006. 

 

12  Section 120AA empowers the Governor to establish by order 
published in the Government Gazette, a scheme whereby any person who, 
prior to a specified day, has applied for a relevant mining lease, may apply 
for a prospecting licence or an exploration licence over the land the 
subject of the relevant mining lease application.  Such an order may 
provide, inter alia, that such a reversion application may include ground 
not the subject of the relevant mining lease application. 

 

13  Pursuant to subs 120AA (8), an order made by the Governor under 
s120AA “…has effect despite any other provision…” of the Act.  By subs 
120AA(9), a reversion application may be made in respect of land that is 
the subject of a mining tenement if that tenement is  a “continuing 
licence” as defined in subs (1), namely, a prospecting licence or an 
exploration licence or a retention licence a  held by the reversion licence 
applicant. 

 

14  In Government Gazette No.24 of 3 February 2006, p529, is 
published (Mining Reversion Licence Applications Scheme) Order 2006 
(“the Order”) made by the Governor in Council.  As is authorised by subs 
120AA (5), the Order is specified to have effect for the period of 5 years 
from 10 February 2006.  The Order says (cl 5) that the provisions of the 
Act and Regulations that apply in respect of the making and determination 
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of any other application for a prospecting or exploration licence 
thereunder apply to the making and determination of a reversion licence 
application.  Any person who had made an application for a mining lease 
before 10 February 2006 may make a reversion licence application (cl 6).  
A reversion licence application must be made within 12 months after 10 
February 2006 (cl7).  All of ELA’s 20/627, 20/634 and 20/658 were 
lodged within 12 months of 10 February 2006. 

 

15  Pursuant to cl 8 of the Order, a reversion licence application for an 
exploration licence may include land that is not the subject of the relevant 
mining lease application if three criteria are fulfilled.  The first criterion is 
that the reversion licence application is for an exploration licence as is the 
case in all matters now before me. 

 

16  The second criterion is that there is a “continuing licence” over the 
land the subject of the reversion application.  The meaning of “continuing 
licence” is as is given by subs 120AA (1) of the Act and as adopted by the 
Order (cl 3(2)), namely, inter alia, an exploration licence in relation to the 
land the subject of the reversion licence application.  In the present case 
E20/209 is a continuing licence for purposes of s120AA and of the Order.  
The third criterion specified in cl 8 of the Order is that the continuing 
licence is an exploration licence.  That criterion is fulfilled by the 
Applicant in the present case.  In a case where those three criteria are met, 
the reversion application may only include a graticular block that is the 
subject of the continuing licence if the whole or part of the block is the 
subject of the relevant lease  application.  I consider that, because of subs 
120AA (8), cl 8(2) of the Order means that the provisions of  subss (2f) 
and (2h) of s57 do not apply, to a reversion application. Those  
subsections of s 57 say: 

 

“(2f) Where the land in respect of which an exploration licence is 
granted comprises or includes part of a block —  
         (a)              the licence is deemed to be granted in respect of that 
block for the purposes of subsections (2), (2a) and (2b); 
         (b) that block is deemed to be subject to the licence for the 
purposes of section 65; and 
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         (c) the boundaries of the land the subject of the licence shall be 
deemed to be the same as the boundaries of the block for the purposes of 
section 67A. 
 
 (2h) Where the land in respect of which an exploration licence is 
granted comprises or includes part of a block, no other exploration 
licence shall be granted in respect of that block or any part of that block.” 
 

THE GROUND APPLIED FOR 
 

17  ELA20/627 is in respect of graticular blocks 1767 o, s, and t.  
ELA20/634 includes one graticular block the subject of ELA 20/627, 
namely 1767 t.  It also applies to all of the graticular blocks the subject of 
ELA20/627 and ELA20/634 combined, namely 1767 o, s, t, x, y and 1839 
d.  The boundaries of M20/943 are identical to those of the ground applied 
for in ELA20/627 and 20/634 are identical to those of the ground the 
subject of M20/493 and ELA20/658. 

 

PRIORITIES 
 

18  Pursuant to cl.12 of the Governor’s Order, if the boundaries of the 
ground the subject of the reversion application are identical to (ie 
ELA20/658 in this case) or entirely within (ie ELA’s 20/627 and 20/634 
in this case) the boundaries of the relevant mining lease application (ie 
M20/493) then the reversion applicant has “…the same right in priority to 
the grant in respect of the reversion land of the licence to which the 
reversion licence  application relates as that person has to the grant in 
respect of that land of the mining lease… to which the relevant lease 
application relates”. “Reversion land” means the land to which a 
reversion licence application applies (cl 3(1)) and means, in this case, the 
Applicant submits, each of the ELA’s.  MLA20/493 was lodged on 22 
April 2004 pursuant subs 67(1) of the Act.  Because E20/209 was kept 
alive pursuant to subs 67(2) due to the lodgement of MLA20/493 before 
what would otherwise have been the expiry date of E20/209 (26 April 
2004), none of the ground the subject of E20/209, of MLA20/493 or of 
ELA’s 20/627, 20/634 and 20/658 was or is open for mining and was and 
is therefore not capable of being the subject of any applications by any 
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person other than the holder of E20/209 for the grant of any type of 
mining tenement. 

 

19  On the basis of the information before me I do not see that any issue 
of competing priority can arise from the lodgement by any person other 
than the Applicant of any other applications for the grant of any mining 
tenement.  In any event, in respect of applications for prospecting licences 
PLA20/1953 and PLA 20/1954, copies of which are annexed to the 
affidavit of Mr Groenveld, I have no information beyond what appears on 
the face of those two applications.  They are not before me for 
determination. I could not, on that basis, conclude that each of those 
applications complied with the initial requirement for purpose of s105A of 
the Act. 

 

“REVERSION” ENDORSEMENT ON THE FORM OF APPLICATION 
 

20  In my opinion it is not the presence or absence of any statement on or 
accompanying the application Form 21 that is lodged for purposes of s 
120AA that determines whether or not the application is a reversion 
licence application.  Insofar as there may be an argument that there should 
be a means by which it can be ascertained by any member of the public 
that an application for the grant of a tenement is a reversion application, I 
am of the opinion that if the application on its face and in the light of 
relevant Departmental information that is open to public scrutiny is such 
that it is apparent that the application is one to which s120AA is 
applicable then that is all that interested members of the public need to 
know.  It is a matter of law whether it is open to the Minister on the facts 
of a particular matter, so far as those facts are related to the criteria that 
need to be fulfilled in order for s120AA to apply, to deal with the matter 
as a reversion licence application.  It would be open, if the need arose in 
any given case, to any person to object, for example, on grounds that have 
the effect of addressing issues arising from s120AA and, in the alternative 
grounds that do not arise from s120AA.  Particulars could be obtained that 
would disclose whether s120AA was being relied upon by the Applicant.  
That may be inconvenient and may add to the time and costs involved in 
making an objection but such matters are not sufficient in my opinion to 
conclude that, as a matter of law in respect of the interpretation and 
application of s120AA, there is a  mandatory obligation cast upon the 
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Applicant at the time of lodgement to include a statement that appears on 
or accompanies the application to the effect that it is a reversion 
application, being an obligation that if it is not complied with will deprive 
the Applicant of any opportunity to seek  and obtain the benefits of 
s120AA.  Neither the Act nor the Order of the Governor under s120AA 
expressly requires such a statement to be made when a reversion 
application is lodged.  To imply such an obligation and the extreme 
consequence of denial of access to s120AA would not be a proper 
interpretation of s120AA, particularly in the context of what s120AA is 
apparently intended to achieve. 

 

21  In my opinion ELA20/627 is to be treated as an application properly 
made pursuant to s120AA. 

 

RECOMMENDATION 
 

22  I recommend that, as requested by the Applicant, the Minister give 
consideration to and determine each of the ELA’s in the sequence that 
corresponds with the sequence of the dates of lodgement, namely, first 
ELA20/627, second, ELA20/634, third ELA20/658.  I recommend that 
ELA 20/627 and ELA20/634 be granted.  I recommend that in the event 
that the Minister refuses to grant the licence sought over the whole or any 
part of the land the subject of ELA20/627 or of ELA 20/634 then, in either 
or both cases, the Minister grant ELA20/658 over any such land as is 
available for grant after such final determination by the Minister of both 
of ELA20/627 and 20/634. 

 


