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CALDER M 

THE PROCEEDINGS 

The Plaintiff’s Claim 

 1  These are proceedings before the Warden’s Court.  The Plaintiff, 
Richore Pty Ltd ("Richore"), claims that the 1st Defendant, Richfile Pty Ltd (In 
Liquidation) ("Richfile"), has an interest in a 48/96ths share ("the Subject 
Share") in mining lease 39/159 (“M39/159”,  also "the tenement”) and that, by 
an agreement between Richore and Richfile, Richfile agreed to transfer the 
Subject Share to the Plaintiff.  The Plaintiff seeks a declaration that it is 
entitled to be registered as holder of the Subject Share in M39/159.  The 
Plaintiff also seeks an order that the 3rd Defendant, the Director of Mineral 
Titles Division, Department of Industry and Resources, amend the register in 
respect of M39/159 to show Richfile as the registered holder of the Subject 
Share or, alternatively, an order that the Director of Mineral Titles register 
transfers 673H/067 and 674H/067 whereby the Subject Share are transferred 
from the 2nd Defendant Greater Australian Gold NL ("GAG") to Richfile and 
then transferred from Richfile to the Plaintiff.  The Plaintiff also seeks an order 
that GAG pay the Plaintiff's costs on an indemnity basis. 

 2  GAG says that not being privy to any dealings between Richfile 
and the Plaintiff it did not know and could not have admitted the Plaintiff's 
claim as to its entitlement to transfer of the Subject Share.  It is said that, 
during discovery, only a facsimile copy of the agreement between Richfile and 
the Plaintiff had been disclosed and that it was not until evidence was given by 
a director of the Plaintiff that a stamped copy of the agreement was provided to 
GAG.  It is said that GAG does not wish to make any submissions as to the 
entitlement of the Plaintiff to registration of the transfers of the Subject Share 
and that the onus is on the Plaintiff to prove its entitlement to such registration. 

The Defence and Counterclaim of Greater Australian Gold NL 

 3  GAG admits that Richfile is “entitled to the benefit of the order of 
Warden Heaney SM dated 15 December 1995” concerning M39/159 but 
otherwise denies that Richfile has an interest in the Subject Share.  GAG does 
not admit that, as claimed by the Plaintiff, Richfile agreed to transfer the 
Subject Share to the Plaintiff.  GAG says that in about 1995 or 1996, in 
compliance with the order of Warden Heaney, it executed a transfer of the 
Subject Share in a registrable form and forwarded it to Richfile but that 
Richfile failed to complete and lodge the transfer.  GAG also says that, prior to 
26 September 2005, the date upon which the Plaintiff claims that Richfile 
agreed to transfer the Subject Share to the Plaintiff, the Plaintiff knew that 
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Richfile had failed to lodge the transfer.  GAG says that Richfile at all times 
had the means to complete the transfer of the Subject Share to itself from GAG 
and to complete any further transfer of the Subject Share which Richfile had 
agreed to.  GAG seeks an order that the plaint be dismissed.  

 4  By its counterclaim, the order sought by GAG is that the Plaintiff's 
entitlement to the Subject Share is subject to a first-ranking charge in favour of 
GAG to the extent that the indebtedness that GAG alleges Richfile has to GAG 
has not been discharged from assets held by Richfile as trustee.  In the 
alternative, GAG seeks an order that the Plaintiff pay to GAG an amount 
representing 50 per cent of the expenditure incurred by GAG in respect of 
M39/159 from 27 November 1992 totalling, at the time of the lodgement of the 
counterclaim, $239,465.48. 

 5  As summarised in its closing submissions, the basis of the 
counterclaim is that from the time when the order of Warden Heaney was 
made or, if not then, from the time when the registrable transfer was forwarded 
to Richfile, GAG has always held the Subject Share on trust, initially for 
Richfile as beneficiary and, subsequent to the sale agreement between Richfile 
and the Plaintiff, for the Plaintiff as beneficiary.  It is also claimed that Richfile 
itself held the Subject Share on trust for others.  It is said that the Plaintiff at all 
material times knew of those three trust relationships, knew that expenditure 
was being made by GAG on M39/159 for the purpose of keeping the tenement 
in good standing and knew that neither the Plaintiff nor any other person had 
contributed or was contributing to that expenditure. 

 6  During the course of the hearing an executed and registrable 
stamped transfer of the Subject Share to the Plaintiff was produced by the 
Plaintiff as an exhibit.  GAG, on the basis of having only then been provided 
with a copy of the stamped transfer, accepts that the Plaintiff is entitled to 
registration of both transfers of the Subject Share.  By way of counterclaim, 
however, GAG claims that, arising from a trust relationship, Gag has an 
equitable charge or lien over the Subject Share to secure 50% of the 
expenditure that it says it has incurred.  Although in the counterclaim as filed 
the period of the claimed expenditure commences from 27 November 1992, it 
is now the position of GAG, following a ruling by me arising from an Anshun 
estoppel, that the commencement of the period for which expenditure is 
claimed cannot be before 15 December 1995 which is the date upon which the 
order of Warden Heaney was delivered.  The  bases of the claim for a lien or 
equitable charge are, firstly, subrogation of GAG to the rights of Richfile as a 
trustee to a first-ranking equitable charge against the Subject Share; secondly, 
a right of GAG to be indemnified by Richfile and  the Plaintiff, they both 
being beneficiaries of a separate constructive trust in respect of the Subject 



[2008] WAMW 4 
CALDER M 

2008WAMW4.doc   (<CES>) Page 6 

Share, for expenditure by GAG - the respective trusts having been created 
upon those two beneficiaries having sequentially acquired the identical 
equitable interest in the Subject Share; thirdly, by application of the equitable 
doctrine of contribution resulting in a lien or constructive trust against the 
Subject Share; fourthly, by application of the equitable doctrine of unjust 
enrichment. 

The Liquidators of Richfile (1st Defendant) 

 7  The liquidators of Richfile, initially directly, and subsequently 
through their solicitors Shand Taylor, have been kept informed by the 
Warden’s Court Officer of the progress of these proceeding. Shand Taylor 
informed the Court that the liquidators had no funds available in the 
administration of Richfile, that the liquidators had no objection to any of the 
orders being sought by the Plaintiff, that the liquidators did not dispute any of 
the factual matters raised in the Plaintiff's claim and that the liquidators did not 
intend playing any role in the proceedings and would abide the decision of the 
Court.  Shand Taylor informed the Court that the liquidators had given them 
instructions to sign a consent order in terms of the relief sought by the Plaintiff 
if that was required.  Shand Taylor also informed the Court that the liquidator 
did not intend being present or represented before the Warden on any occasion 
and had no objection to the matter being heard and determined in their 
absence. The liquidators have never appeared or in any other way participated 
in these proceedings. 

 8  On each occasion that the Court has made an order, a copy of the 
order has been forwarded to Shand Taylor.   

The Director of Mineral Titles (3rd Defendant) 

 9  In a handwritten note placed on the Court file held on behalf of the 
Court by the Warden’s Court Officer, the Director of Mineral Titles has stated: 
"The Third Defendant agrees to abide by any Order issued out of these 
proceedings."  At no time has the Director filed any formal notice of 
appearance or any other notice or document or appeared in person or been 
represented before the Warden in these proceedings.  In my opinion the 
Director or the Minister, as a party to judicial proceedings is required to 
comply with all procedural formalities related to proceedings in the Warden’s 
Court as are required by the Act & Regulations. 

 10  On 19 September 2006 the Warden’s Court Officer received a 
memorandum from an Officer of Department of Industry and Resources 
(“DOIR”) who occupies a position within the Mineral Titles Division of the 
Department.  The memorandum asks the Court officer to bring to the Warden's 
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attention the lodgement of transfers 673H/067 and 674H/067, which, it is said, 
had been lodged on 8 September 2006. In the memorandum, the DOIR Officer 
sought my advice as to whether he should register the transfers prior to or after 
5 October 2006, that being a date upon which the proceedings had been listed 
before me for mention only.  At the mention hearing on that date, I informed 
the parties of the memorandum and of its contents and indicated that I 
considered that it was inappropriate that any such advice as had been sought be 
given by a Warden to a party to the proceedings, namely, in this case, the 
Director of Mineral Titles.  I then adjourned the proceedings for mention to 
another date to enable all parties to give consideration to their respective 
positions in the light of the lodgement of the transfers.  At my direction the 
Warden’s Court Officer, by letter dated 9 October 2006, informed the Director 
of Mineral Titles of the matters that I have just mentioned. 

 11  The Director of Mineral Titles has taken no part in the proceedings 
other than to the extent that I have outlined. There is no pleaded issue between 
the Director and the Plaintiff. I proceed upon the basis, however, that the 
Director has refused to register the two transfers. 

THE ISSUES TO BE DETERMINED 

In Respect of the Plaintiff's Claim 

 12  Both of the first and third Defendants, Richfile and the Director of 
Mineral Titles respectively, have agreed to abide the decision of this Court. 
The Defendant GAG has chosen to make no submissions opposing the 
registration of either or both of the transfers of the Subject Share to Richfile 
and then to the Plaintiff. In its notice of defence GAG, from the outset, 
admitted that Richfile" “is entitled to the benefit of the order of 
Warden Heaney dated 15 December 1995". By way of amendment, sought by 
the Plaintiff, at the commencement of the first day of hearing of this matter the 
two paragraphs of the claim of the Plaintiff to the effect that GAG had failed to 
transfer the Subject Share to Richfile contrary to the order of Warden Heaney 
and that due to that failure Richfile had failed to transfer the Subject Share to 
the Plaintiff contrary to an agreement between Richfile and the Plaintiff were 
deleted. There is now no issue as between the Plaintiff and GAG concerning 
the entitlement of the Plaintiff to be registered as holder of the Subject Share 
other than any issue or issues that may arise from the lodgement by Pyke Hill 
Resources Pty Ltd (formerly GAG) of an absolute caveat against M39/159 on 
7 November 2006.  There is before me no application by the Plaintiff for 
removal of that caveat.  In closing submissions in reply counsel for GAG 
observed that the result of my decision in this matter may have an impact on 
the course taken by the parties in relation to the caveat and he further observed, 
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without making any formal concession, that it may be that the caveat ought to 
be a "subject to interest", rather than an “absolute”, caveat. 

  

 The Counterclaim 

 13  Several significant issues arise for determination in connection with 
GAG's counterclaim.  They are: 

•   When Richfile, as a result of an agreement made in 1992 that was 
the subject of the order of Warden Heaney made in December 1995, 
acquired from GAG an equitable interest in the Subject Share, was that 
interest held by Richfile as a trustee. 

•   When Richfile, whether as a trustee or not, acquired an equitable 
interest in the Subject Share, did GAG at any time become a trustee of that 
equitable interest in the Subject Share? 

•   Whether GAG did become or did not become a trustee of an 
equitable interest in the Subject Share, what, if any, rights or remedies does 
GAG have against Richfile or the Plaintiff or both of them or any 
beneficiary of any trust of which Richfile is or was a trustee or against the 
Subject Share as trust property arising from any expenditure by GAG, in 
respect of M39/159 for purposes of the Mining Act or for any other 
purpose? 

•   At any time, as a result of an agreement between the Plaintiff and 
Richfile for an equitable interest held by Richfile in the Subject Share to be 
transferred to the Plaintiff, did either or both of GAG or Richfile  become 
or continue as a trustee in respect of the Subject Share and, if either or both 
them did become or continue  as a trustee, what, if any, rights does GAG 
have against any or all of Richfile or the Plaintiff or any beneficiary of any 
trust in respect of which Richfile is or was a trustee, or against the Subject 
Share, as the trust property, arising from any expenditure by GAG in 
respect of M39/159 for purposes of the Mining Act or for any other 
purpose? 

•            The availability to the Plaintiff of a limitation defence that was not 
pleaded. 

•             Whether transfers of the subject share may be registered while 
M39/159 is subject to an absolute caveat. 
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•   There is a dispute as to the quantum of any expenditure incurred by 
GAG in connection with M39/159. 

  

 

THE EVIDENCE 

 14  By consent a copy of an agreement of 27 November 1992 (‘the 
Agency Agreement’) between Cornwall Resources Corporation NL  

(“Cornwall”), (which held all of the issued shares in GAG), Richfile and GAG 
was tendered in evidence.  That agreement is the subject of the decision of 
Warden Heaney of 15 December 1995.  The agreement recites that pursuant to 
what is called therein (and herein) the "Purchase Agreement" Cornwall had 
agreed, as agent for Richfile, to purchase from a third party the Subject Share 
in M39/159. It is said in the Agency Agreement that the Purchase Agreement 
is annexed to the Agency Agreement.  The copy of the Agency Agreement that 
was tendered in evidence before me did not have the Purchase Agreement 
annexed to it.   

 15  It is also recited in the Agency Agreement that, pursuant to the 
Purchase Agreement, Cornwall is obliged to indemnify the vendor in the terms 
of a deed of indemnity attached to the Agency Agreement.  No copy of the 
indemnity was attached to the tendered Agency Agreement.  It is further 
recited that GAG has acquired an interest in a farm-in agreement referred to in 
the Purchase Agreement and that GAG expressly consents to the sale and 
transfer of the Subject Share to Richfile. 

 16  In 1995 Warden Heaney SM heard a plaint by Richfile based upon 
the Agency Agreement whereby Richfile sought an order that GAG transfer to 
Richfile the Subject Share.  It appears in the judgment of Warden Heaney that 
he found that Cornwall had purchased the Subject Share from a third party in 
accordance with the Purchase Agreement, having received the full 
consideration from Richfile in order to complete that purchase, that, having 
acquired the Subject Share, Cornwall transferred it to GAG and that GAG had 
subsequently been requested by Richfile to transfer the Subject Share to 
Richfile but had failed to do so.   

 17  In his decision, Warden Heaney has set out some of the recitals in 
the Purchase Agreement.  The Warden concluded (11) that Richfile was 
entitled to the benefits flowing to it pursuant to cl 8 of the Agency Agreement.    
That clause says that the parties to that agreement will do everything necessary 
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to transfer the Subject Share in the tenement from Cornwall to Richfile.  The 
Warden expressly ordered (12) that GAG transfer the Subject Share in 
M39/159 to Richfile.  His decision was delivered on 15 December 1995. 

 18  I proceed on the basis that I should accept the conclusions of fact 
and law expressed by Warden Heaney in the matter of Richfile against GAG 
and Cornwall in his decision of 15 December 1995.  I was not asked by the 
parties to the proceedings before me to do otherwise. 

 19  Mr David Heath, the sole director of the Plaintiff, gave evidence 
on behalf of the Plaintiff.  Richore was incorporated in September 2005.  In 
August 2006 Mr Heath received from the liquidators of Richfile the original 
form of transfer from GAG to Richfile of the Subject Share.  He paid stamp 
duty on the agreement and personally lodged it with the Mining Registrar in 
Perth.  A copy of the stamped transfer was tendered in evidence.  It has been 
given the number 673H/067 by the Registrar.  I find that on 26 September 
2005 an agreement was entered into ("the Sale Agreement") for the sale of the 
Subject Share to the Plaintiff.  The parties to the agreement are Richfile, the 
liquidators of Richfile, the Plaintiff and Mr Heath in his capacity as a private 
individual.  Mr Heath signed the document twice, firstly, as the sole director 
and secretary of the Plaintiff and, secondly, in his capacity as a private 
individual. 

 20  It is recited in the Sale Agreement that Richfile holds a 50 per cent 
equitable interest in the Subject Share and that it is a caveator in respect of   
the Subject Share.  It is also recited that Fohson Investments Pty Ltd, Telulu 
Pty Ltd, B C Moye, Bonos Pty Ltd, Peachdale Enterprises Ltd and Jillmill Pty 
Ltd, described as "the beneficiaries", have "… collectively claimed equitable 
ownership of Richfile's interest in the tenement in proportions yet to be 
determined".  It is acknowledged (cl 2.4(a)) that the Plaintiff is not contracting 
with the liquidators personally under the Sale Agreement but with Richfile.  It 
is also acknowledged (cl 2.4(e)) that Richfile's interest in the tenement has not 
been registered (except for the caveat) and that Richfile will be under no 
obligation as part of the Sale Agreement to take any steps towards registering 
that interest.  I note in passing that, in any event, Richfile could not register its 
equitable interest as, pursuant to s 103 of the Mining Act 1978 (WA) ("the 
Act"), the only instruments which may be registered are dealings as defined in 
s 8.  A "dealing" is defined therein as the transfer or mortgage of a legal 
interest in a tenement. 

 21  In cl 2.4(f) it is acknowledged that, upon completion of the sale and 
purchase of Richfile's interest in the tenement, none of the parties to the Sale 
Agreement would have any claims against each other arising out of any trust 
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"currently in existence" or the operation, maintenance or any other matter 
concerning the tenement "… with the exception of Richfile's and the 
liquidator's right to be indemnified out of the proceeds of sale for the costs 
properly incurred by them in maintaining and realising the Tenement".  In 
par (g) of cl 2.4 of the Sale Agreement it is acknowledged that the Plaintiff and 
Mr Heath agreed to jointly and severally indemnify Richfile and the liquidators 
against any claims of any nature whatsoever that may be brought by “the 
beneficiaries”, or parties related to the beneficiaries, arising out of any trust 
currently in existence or the operation, maintenance or any other matter 
concerning the Tenement or the Option Agreement.  The "Option Agreement" 
is a reference to an agreement entered into between GAG and Cougar Metals 
NL in or about April 2004 for the sale of all shares in M39/159 by GAG to 
Cougar Metals NL. 

 22  By cl 3.1 of the Sale Agreement, completion of the agreement was 
to occur upon the execution of the agreement by Richfile which was to occur 
after all other parties had executed the agreement.  There is nothing in the copy 
of the Sale Agreement that was tendered in evidence apart from the first line of 
the agreement, which says that it is made on 26 September 2005, that indicates 
that the agreement was signed on any other date by any party and I infer that 
completion occurred on 26 September 2005. 

 23  Clause 7.1 of the Sale Agreement says that the agreement is 
governed by and shall be construed in accordance with the laws of Western 
Australia.  Consideration for the agreement was $150,000.  It is a term of the 
agreement that the Plaintiff agreed to pay that amount by bank cheque made 
payable to Richfile. 

 24  I find that it was by about March 1996 that the transfer of the 
Subject Share from GAG to Richfile had been prepared and signed on behalf 
of GAG and delivered to Richfile.  The transfer was in the form prescribed by 
the Regulations and, subject to due execution on behalf of Richfile, was in a 
registrable form.  GAG had thereby done all that it was required to do, and all 
that it could do in order to comply with the order made by Warden Heaney on 
15 December 1995. 

 25  The ASIC company extract of Richfile that was tendered in 
evidence, which is dated 19 December 2005, shows that there have only ever 
been two shareholders in Richfile, namely, Bronwyn Moye and Telulu Pty Ltd.  
Mr Heath has never been registered as a public officer of Richfile.  The search 
discloses that the appointment of the liquidators occurred on 9 September 
1998. 
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 26  An ASIC search of the Plaintiff, Richore Pty Ltd, dated 5 March 
2007 was tendered in evidence.  Mr Heath is shown as a foundation director 
and secretary.  The registered address of the company is the same address as is 
shown for Mr Heath in the search.  The company was first registered on 
21 September 2005.  Mr Heath holds one share in his own name.  Bronwyn 
Moye, Bonos Pty Ltd, Jillmill Pty Ltd and Telulu Pty Ltd are all shown as 
shareholders.  Five other shareholders are also listed in the search.  Telulu, 
Moye, Bonos and Jillmill are four of the six "beneficiaries" referred to in the 
recitals to the Sale Agreement.  Fohson Investments Pty Ltd is shown in the 
ASIC search of the Plaintiff as having been a former shareholder.  Fohson is 
also one of the "beneficiaries" referred to in the Sale Agreement.  In 
cross-examination Mr Heath admitted that he is the sole director and sole 
shareholder of Jillmill. 

 27  During cross-examination Mr Heath was equivocal as to whether or 
not Jillmill had ever made a claim to any person to the effect that Richfile held 
its interest in the Subject Share on trust.  He initially said that he had made 
such a claim but later denied it (T43, 45).  It is unequivocally stated, however, 
in the Sale Agreement, in recital B, that Jillmill was one of the entities that "… 
collectively claimed equitable ownership of Richfile's interest … in M39/159".  
Mr Heath was a dual signatory to that agreement in his capacity as a director of 
the Plaintiff and in his capacity as a private individual.  There are a number of 
documents tendered in evidence that, expressly or impliedly, contain a claim 
by Mr Heath to the effect that the interest in the Subject Share held by Richfile 
was held by Richfile as a trustee for a number of beneficiaries, including 
Jillmill.  In exhibit 5, a handwritten note from Mr Heath to one of the 
liquidators of Richfile, Mr Heath said: 

"… I make an unconditional cash offer of $150,000-00 for 50% 
of Pyke Hill Mining Lease held by Richfile Pty Ltd 
(In Liquidation) as trustee for the six parties claiming a 
beneficial interest, of which my company Jillmill Pty Ltd is one. 

On acceptance of my offer I intend offering the other parties 
claiming an interest to join me on a pro rata percentage basis the 
same as set out on page 5 of your Special Purpose Report by 
Peter Geroff dated 21st July 05  Yours sincerely David Heath." 

 28  I am satisfied that the reference by Mr Heath to “Pyke Hill Mining 
Lease held by Richfile Pty Ltd” is a reference by him to M39/159. The 
"Special Purpose Report" referred to by Mr Heath is a report dated 21 July 
2005 prepared by Mr Geroff, one of the appointed liquidators of Richfile, that 
was tendered in evidence before me.  In that report Mr Geroff notes (cl 1) that 
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"Various parties claim to hold a beneficial interest in Richfile's interest in 
Pyke Hill by asserting that any interest of Richfile is held on trust for them".  
"Despite various efforts and the commencement of legal proceedings, the issue 
of the beneficial entitlement to Richfile's interests has not been resolved."   

 29  At cl 5 of his report, under the heading "Beneficial Interests in the 
Pyke Hill Tenement", Mr Geroff states that following his appointment he 
received claims from six parties in relation to beneficial ownership of 
Richfile's interest in Pyke Hill and says that those claimants asserted that 
Richfile held the 50 per cent equitable interest as trustee for them.  He then 
lists as claimants Fohson Investments Pty Ltd, Telulu Pty Ltd, B C Moye, 
Bonos Pty Ltd, Peachdale Enterprises and Jillmill Pty Ltd.  He concludes that 
part of the report by saying that it is not clear which, if any, of the claims for a 
beneficial interest are valid.  It is on page 5 of Mr Geroff's report that he has 
set out a list of those who claim a beneficial interest together with the interest 
claimed by each of them as a fraction of 96 shares.  I find that it is that list 
which Mr Heath was referring to in his letter to Mr Maloney of 12 August 
2005 to which I have just made reference. 

 30  In the affidavit of Mr Gregory Maloney, the other appointed 
liquidator of Richfile, dated 5 March 1999, which was prepared for purposes 
of proceedings in the Supreme Court of Queensland in the matter of Richfile in 
which both liquidators were applicants, Mr Maloney said (par 10) that it is 
alleged that Richfile is holding the interest in the tenement in trust for a 
number of "beneficiaries".  In connection with that statement Mr Maloney 
exhibited to his affidavit a number of documents.  Those documents were not 
annexed to or exhibited with the copy of his affidavit that was tendered in 
evidence (exhibit 9).  One document that he does mention is a declaration of 
trust dated 2 April 1996.  He also mentions letters and enclosures from Telulu 
Pty Ltd dated 29 October 1998 and a facsimile from David Heath on behalf of 
Jillmill dated 9 November 1998.  He says (par 12) that the documents set out 
in pars (10(c), (d), (e), (f) and (g)) set out each of the claims by "beneficiaries" 
who claim to be entitled to a share of Pyke Hill.  Subparagraphs 10(d) and (e) 
are, respectively, letter and enclosures from Telulu dated 29 October 1998 and 
the facsimile from Mr Heath on behalf of Jillmill dated 9 November 1998.  
There is other reference in Mr Maloney's affidavit to Jillmill in the capacity of 
a "beneficiary". 

 31  In an affidavit dated 14 September 1995 and lodged in proceedings 
in the Supreme Court of Queensland and tendered in evidence before me 
(exhibit 10) Mr Maloney has again made reference to claims made by or on 
behalf of Jillmill and others as beneficiaries in respect of the equitable interest 
held by Richfile in M39/159.  Annexed to his affidavit, inter alia, is a letter 
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dated 3 August 2005 from Mr Heath to the liquidator in which Mr Heath 
"instructs" the liquidator to send him an invoice for 6/72 or 8.33% of the 
liquidator's fee which, "… subject to validation …", Mr Heath undertakes to 
pay.  He also says in the same letter that after the liquidator has received that 
payment he is instructed by Mr Heath to "… transfer title of my 6/12 of 50% of 
Pyke Hill Mining Lease into my name or the name of my company Jillmill Pty 
Ltd".  There is also annexed to Mr Maloney's affidavit a handwritten letter 
dated 9 August 2005 to the liquidators in which Mr Heath says, inter alia, "… 
we reiterate that all the parties claiming an interest in Pyke Hill want their 
various interests transferred back into their direct control". 

 32  Annexed to the affidavit of Mr Maloney are communications from 
a Mr Bartels in which it is clearly stated that there are parties who claim to 
have a beneficial interest in the equitable interest in M39/159 held by Richfile.  
In evidence (T17 May 2007 P92) Mr Heath said that, at the time when the 
affidavit was sworn and a copy received by him, Mr Bartels was, for 
convenience, the spokesperson for the parties claiming a beneficial interest.  
He said that that group of persons included Jillmill, Fohson, Bonos Pty Ltd, 
Bronwyn Moye and Telulu Pty Ltd.  He said that Peachdale was not then 
claiming a beneficial interest because its interest had been sold to Jillmill.  He 
also agreed during cross-examination that he, on behalf of Jillmill or Richfile 
or himself, had never told the liquidator that Jillmill did not have a beneficial 
interest in the Subject Share. 

 33  I have no doubt that Mr Heath has at all material times claimed that 
all of the parties referred to in the recital to the Sale Agreement and referred to 
in the Special Purpose Report held a beneficial interest in the interest that 
Richfile held in the Subject Share.  In his letter to the liquidator of 12 August 
2005 he claimed that Richfile held the Subject Share as a trustee for the six 
named parties, of which Jillmill Pty Ltd is one.  He initially agreed, then 
denied, and then said that he did not know, when asked in cross-examination if 
the directors of Richfile had ever declared that Richfile was a trustee of the 
Subject Share. 

 34  During the cross-examination of Mr Heath reference was made to 
an affidavit of the liquidator of Richfile, Mr Maloney, dated 14 September 
2005.  Mr Heath wanted that affidavit and the annexures to it tendered in 
evidence.  When counsel for GAG proposed that it be received as an exhibit, 
counsel for the Plaintiff said that there was no objection to that. Accordingly, it 
became evidence before me.  During cross-examination Mr Heath was directed 
to annexure GMM34 to the September affidavit of Mr Maloney.  That 
annexure is the Special Purpose Report that I previously referred to.  Its full 
title is "Special Purpose Report to Parties Claiming beneficial Interest".  He 
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said that he recalled receiving the report and the annexures that are mentioned 
in it (but which were not tendered in evidence before me) in about July 2005.  
The report is dated 21 July 2005.  He agreed that the "beneficiaries" that had 
informed the liquidator that each of them claimed a beneficial interest in the 
Subject Share were correctly listed by the liquidator on page 5 of the Special 
Purpose Report. 

 35  Mr Heath agreed during cross-examination that he had sent a letter 
to the liquidator on 9 August 2005 (exhibit 12) in which he stated, "We 
reiterate that all the parties claiming an interest in Pyke Hill want their 
various interests transferred back into their direct control."  He agreed that it 
was as a director of Jillmill that, by the letter, he was asserting that various 
parties had a beneficial interest in the tenement.  He agreed that one of those 
parties was Jillmill.  He said, however, that he did not think that he had such a 
“mandate” to act for the others as a spokesman in the manner that he had in the 
letter of 9 August.  He said that he did not have a mandate to make that 
assertion to the liquidator on behalf of the parties other than Jillmill.  He said, 
further, that the statement in the letter that the parties wanted their interests 
transferred to their direct control was wrong.  He said that his reason for so 
stating in the letter was to try and stop the sale of M39/159 to Cougar Metals 
NL which the liquidators were proposing to proceed with. 

 36  Mr Heath also agreed that in 1994 he had offered to sell a 
one-eighth interest of 50 per cent of M39/159 to Anaconda.  He agreed that he 
was the author and had signed a letter to the liquidator of Richfile dated 
8 February 1999 in which he said that he was enclosing a copy of a letter of 
15 April 1994 confirming that he had offered to sell "… my eighth interest in 
50% of Mining Lease No M39/159 to Anaconda Nickel NL".  He then 
expressed the belief that because GAG had not transferred title to Richfile, he 
had been unable to complete that transaction and believed that he had some 
entitlement to compensation or damages. 

 37  Mr Heath agreed in evidence that he knew that mining tenements 
needed to be kept in good standing by compliance with the annual minimum 
expenditure requirement.  He said that he knew that rents were payable and 
had been paid on the tenements and was aware that there is no exemption for 
rents or rates.  He said he knew that all rates had been paid since 1992.  He 
said that he knew that M39/159 had remained as a live tenement in good 
standing from 1992 until the time of this hearing.  He said that neither he 
personally nor Jillmill had ever contributed to the upkeep of the tenement.  He 
agreed that M39/159 was in good standing when the Plaintiff agreed to 
purchase it from Richfile.  In that regard he said he had relied upon the 
liquidator to tell him if that was not the case.  Concerning expenditure claimed 
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in respect of M39/159, he had knowledge of nothing that would suggest that 
any of the expenditure details in the Form 5's that were lodged for the 
tenement between 1992 and 2006 were not correct. 

 38  Mr Phillip Thomas is the only witness that GAG called.  He is the 
managing director of Admiralty Resources NL and of all of its subsidiaries.  
One of those subsidiaries is Pyke Hill Resources Pty Ltd, formerly GAG.  
Mr Thomas has been a director of Admiralty and GAG since April 2003 and 
became managing director in August 2004.  Admiralty Resources was 
formerly known as, inter alia, Five Star Resources NL and as Cornwall 
Resource Corporation NL.  Mr Thomas tendered two files of documents for 
the purpose of establishing expenditure incurred by GAG on M39/159 during 
the relative period.  Mr Thomas explained that Admiralty did not always set up 
bank accounts or have personnel specifically administering accounts connected 
with GAG and other subsidiaries and that, for purposes of efficiency, all 
invoices for a number of subsidiaries, including GAG were addressed to 
Admiralty.  Although Mr Thomas said that it was possible to identify the 
separate items and amounts of expenditure as being in respect of M39/159, it is 
apparent that some of the documents tendered relate to other tenements.  
Counsel for GAG agreed that he would prepare a schedule that would identify 
item by item what is claimed as expenditure on M39/159. 

 39  Mr Thomas said that there were some invoices connected with 
expenditure on M39/159 which were not in the possession of Admiralty but 
were still held by the liquidators.  Such documents had been given to the 
liquidators in support of GAG's proof of debt in the liquidation.  Mr Thomas 
said that there had never been any distribution of funds in the liquidation of 
Richfile.  One of the files of documents produced by Mr Thomas (exhibit 19) 
contains a formal proof of debt lodged by Admiralty in the liquidation of 
Richfile together with supporting documents for that claim.  Those supporting 
documents are invoices said to be associated with expenditure on M39/159.  In 
the first file of invoices which came from the records of Admiralty there are 
very few documents for the years 2004 to 2006 inclusive.  He said that is 
because during the negotiations which began in 2004 for the sale of the 
tenement to Cougar Metals NL, Cougar had agreed to meet all costs of the 
tenement.  He said that Admiralty had paid the rates for the 2004 year and that 
Cougar had paid for that item for 2006. 

  40  In cross-examination Mr Thomas agreed that he hadn't correlated 
the documents contained in the two files tendered through Mr Thomas.  He 
agreed that he was simply producing one file of documents that had been 
lodged with the liquidator and another file of invoices held by Admiralty.  He 
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agreed that he had no personal knowledge of the contents of the file containing 
relevant documents from a liquidator. 

 41  Mr Thomas conceded that prior to instructing solicitors in the 
present proceedings neither GAG nor Admiralty had raised with Richfile the 
claims now raised by its counterclaim in these proceedings.  He agreed that no 
attempt had been made to pursue the liquidator to recover GAG’s expenditure 
on the tenement from the proceeds of the sale of the Subject Share to the 
Plaintiff.  He agreed that he had given instructions to lodge a caveat against 
M39/159.  That was done on 15 November 2006.   

 42  In concluding his evidence, Mr Thomas said that he had contacted 
the liquidator in connection with the proceeds of sale of the Subject Share to 
the Plaintiff but had been told that the liquidator's expenses would consume the 
whole of the proceeds of the sale.  He agreed in cross-examination that, as is 
stated on page 3 of the Special Purpose Report previously referred to, he on 
behalf of Admiralty and GAG, and in the course of negotiating the proposed 
sale of M39/159 to Cougar, had agreed with the liquidator that GAG would not 
attempt to claim any money from the sale proceeds for costs incurred by GAG 
to maintain the tenement, those costs being approximately $100,000.  He later 
explained that in so doing he had not waived any rights of GAG.  He said that 
he had had a discussion with the liquidator "… on the economics of it …" and 
that the liquidator had made it clear that there would be nothing left so that any 
such  claim for expenditure incurred would be futile. 

WAS RICHFILE A TRUSTEE FOR JILLMILL AND OTHERS? 

 43  There is insufficient evidence before me to justify a finding, on the 
balance of probabilities, that as a consequence of any or all or any combination 
of the Agency Agreement, the Purchase Agreement or the decision of 
Warden Heaney of December 1995 and the subsequent execution and delivery 
by GAG to Richfile of a transfer of the Subject Share from GAG to Richfile or 
any other evidence before me, that there was in connection with the Subject 
Share any form of trust created as between Richfile as trustee and Jillmill and 
others, namely, the persons described as the "beneficiaries" in the liquidators' 
affidavits.  Mr Heath did assert to the liquidators of Richfile that the interest of 
Richfile in the Subject Share was an interest that Richfile held as a trustee.   

 44  If the two affidavits of Mr Maloney, the liquidator, together with the 
liquidator's Special Purpose Report (exhibits 9 to 11) are to be taken as having 
been received in these proceedings as evidence of the truth of their contents 
(and my understanding is that they were not), all that emerges from those 
documents is that there were a number of instances in the course of the 
administration of the affairs of Richfile when claims were made to the 
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liquidators that Richfile held its equitable interest in the Subject Share as a 
trustee for a number of beneficiaries.  Even if the contents of those  exhibits 
are to be treated as being evidence that I can take into account in determining 
whether or not there was a trust relationship as between Richfile and the so-
called beneficiaries and even if the mere fact that the claims were made can be 
taken as part of the circumstantial evidence before me in respect of the issue of 
the existence of the alleged trust, the accumulated evidentiary value or weight 
of that evidence, taken with all other evidence before me, is insufficient to 
enable the inference to be drawn that there was any trust relationship between 
Richfile and the claimed beneficiaries.  I am simply unable to conclude that 
there was and I am unable to conclude that there was not. 

 45  Accordingly, GAG has failed to establish any factual or legal basis 
for the first part of its counterclaim, namely, subrogation of GAG to the rights 
of Richfile, as a trustee and, consequentially, to a first-ranking equitable 
charge against the Subject Share.  That part of the counterclaim therefore fails. 

WAS GAG A TRUSTEE OF RICHFILE’S EQUITABLE INTEREST? 

 

 46  I am satisfied that from the time that GAG was registered as the 
holder of the Subject Share it was a constructive trustee of the Subject Share, 
GAG being the holder of the legal interest in it and Richfile being the holder of 
an equitable interest in it.  My reasons for so concluding are as follows.   
Warden Heaney, in his judgment delivered on 15 December 1995, said (11): 

"I am of the opinion that the Agency Agreement of 27 January 
1992 reflects the arrangements agreed between the parties and 
that Richfile is entitled to the benefits flowing to it pursuant to 
Clause 8." 

 47  His Honour set out cl 8, namely: 

"(8) The parties will do all things and sign all necessary 
documents to transfer the interest in the tenement from 
the Agent to the Principal or its nominee, such transfer 
once registered to be effective from the settlement of the 
Purchase Agreement." 

 48  The Purchase Agreement referred to in cl 8 is the agreement 
described in recital A to the Agency Agreement whereby Cornwall, the parent 
of GAG, was to purchase, as agent for Richfile, the Subject Share from a third 
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party.  In the Agency Agreement Richfile is the "Principal" referred to in cl 8 
of that agreement and the "Agent" is Cornwall. 

 49  I find, on the basis of the contents of the search of M39/159 that 
was tendered in evidence, that GAG became the registered holder of a 
100 per cent legal interest in M39/159 on 10 September 1993, that interest 
having been transferred to GAG from CPC Energy Pty Ltd.  In his judgment 
Warden Heaney said (5) that the Purchase Agreement recited that CPC Energy 
had been the beneficial owner of various tenements which, at the time of the 
Purchase Agreement, comprised M39/159 and that the third party vendor in 
the Agency Agreement and CPC had previously entered into a farm-in 
agreement pursuant to which that third party had earned a 50 per cent interest 
in M39/159 and was, by then, the beneficial owner of an undivided 50 per cent 
share in M39/159.  It is then said that in 1992 CPC sold its interest in the 
farm-in agreement and in M39/159 to GAG, the wholly owned subsidiary of 
Cornwall.  It is also said by Warden Heaney that the recitals to the Purchase 
Agreement stated that GAG and Cornwall had requested the previously 
mentioned third party vendor to sell to Cornwall its interest in the tenement, 
namely, its beneficial interest of an undivided 50 per cent share of M39/159. 

 50  The legal interest in the whole of the tenement was transferred to 
GAG in September 1993, that being after the date when the Agency 
Agreement was entered into.  I am satisfied that apart from the Agency 
Agreement and the Purchase Agreement there was no other agreement in 
respect of the Subject Share at the material time that is relevant in these 
proceedings and I am satisfied that neither of those two agreements, in any 
way, gave any entitlement to GAG to be registered as sole owner of all shares 
in the tenement and that there was no other legal or equitable basis for that to 
have been done.  There is no direct explanation before me as to why the legal 
interest in the Subject Share was not transferred directly from CPC Energy to 
Richfile immediately after execution of the Agency Agreement.   

 51  There is no explanation that has been given to me as to why, GAG 
having become the registered holder of the legal interest in the Subject Share 
in September 1993, that legal interest was not immediately transferred to 
Richfile in accordance with the Agency Agreement.  GAG was not entitled to 
legal ownership of the Subject Share at any time after the execution of the 
Agency Agreement; it could not be registered as the holder of a legal interest 
other than in the capacity of a trustee.  I consider that at the date of registration 
of GAG in September 1993 as legal owner of all of the shares in the tenement, 
including the Subject Share, a constructive trust existed in respect of the 
Subject Share.  GAG was the constructive trustee and Richfile the beneficiary; 
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Richfile was absolutely entitled to be registered as the holder of the legal 
interest in the Subject Share. 

 52  In coming to the conclusion that a trust had been created, I have 
inferred that, by the date of registration of GAG as the holder of the shares in 
M39/159, Richfile had, as required by cl 5 of the Agency Agreement, provided 
funds for the payment of the deposit and settlement moneys that Cornwall, as 
agent for Richfile, had agreed to pay to the vendor pursuant to the Purchase 
Agreement.  In his judgment Warden Heaney SM said that there appeared to 
be no dispute between the parties before him that Richfile had paid the 
consideration of $200,000 to enable Cornwall, as agent for Richfile, to acquire 
the interest in the Subject Share.  In the hearing before me there was never any 
assertion made that that had not occurred.  There is no evidence before me as 
to the date by which the $200,000 had been paid.  On the basis of the inference 
that I have drawn to the effect that all of the obligations of Cornwall and 
Richfile and GAG connected with the purchase of the Subject Share and 
arising out of the Agency Agreement and the Purchase Agreement had been 
fulfilled by those parties (except,  if it was an obligation, lodgement by 
Richfile of the transfer duly executed by it), I find that the constructive trust 
commenced no later than the date of registration of GAG as the legal owner of 
the Subject Share in September 1993.  Even if that conclusion is not correct, 
there can be no doubt, in my view, that from delivery of the judgment of 
Warden Heaney on 15 December 1995 GAG held its registered legal interest 
in the Subject Share as a constructive trustee.   

 53  From at least the date of execution by GAG of the Agency 
Agreement and the Purchase Agreement, and certainly from the date of 
payment by Richfile of the consideration of $200,000 for the purchase of the 
Subject Share, GAG had notice that Richfile had an entitlement  to the legal 
and the beneficial interest in the Subject Share and that the only capacity in 
which GAG could become a holder of the Subject Share after that time was as 
a trustee of the Subject Share for Richfile as a beneficiary.  From at least the 
time of payment by Richfile of the full consideration for purchase by Cornwall 
as its agent of the Subject Share the only capacity in which GAG could acquire 
legal title to the Subject Share was as a trustee for Richfile.  As at the time of 
transfer of the legal interest in the shares to GAG, Richfile was entitled to 
specific performance of the Agency Agreement. By then the Purchase 
Agreement had been completed – the consideration for the purchase price 
having been received by the vendor and the vendor having divested itself of its 
legal and equitable interest in the tenement by way of transfer to GAG. 

 54  GAG was a party to both the Purchase Agreement and the Agency 
Agreement. 
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 55  Four essential elements are found in every type of trust, namely, 
there is a trustee, there is a trust property, there is a beneficiary and the 
personal obligation of the trustee is annexed to the trust property.  The 
obligation that is annexed to the trust property attaches to any person in whom 
the trust property is vested except a bona fide purchaser for value without 
notice of the trust.  The obligation is to deal with the trust property for the 
benefit of the beneficiary.  It is an obligation which attaches in personam.  
There may be a valid trust in respect of an equitable interest in property 
(Jacobs' Law of Trusts in Australia, 7th Ed, 101to 110). 

 56  The operation of law raises a constructive trust regardless of the 
actual or presumed intentions of the parties to the relationship.  It is not 
necessary for there to be any written agreement or written expression or 
implication of trust for a constructive trust to arise.    The list of constructive 
trusts is not closed (Jacob's 1309). 

 57  In Muschinski v Dodds (1985) 160 CLR 583 the High Court gave 
consideration to circumstances where a de facto wife had used her funds to 
purchase a property in the name of herself and her de facto husband upon the 
expectation, based on an undertaking by the husband, that he would pay for 
construction of a home for them on the property and pay for renovation of a 
cottage on the property.  In discussing the nature of constructive trusts, 
Deane J said (614): 

"Viewed in its modern context, the constructive trust can 
properly be described as a remedial institution which equity 
imposes regardless of actual or presumed agreement or intention 
(and subsequently protects) to preclude the retention or assertion 
of beneficial ownership of property to the extent that such 
retention or assertion would be contrary to equitable principle." 

       His Honour later said (620): 

"Such equitable relief by way of constructive trust will only 
properly be available if applicable principles of the law of equity 
require that the person in whom the ownership of property is 
vested should hold it to the use or for the benefit of another. That 
is not to say that general notions of fairness and justice have 
become irrelevant to the content and application of equity. They 
remain relevant to the traditional equitable notion of 
unconscionable conduct which persists as an operative 
component of some fundamental rules or principles of modern 
equity … 
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Once its predominantly remedial character is accepted, there is 
no reason to deny the availability of the constructive trust in any 
case where some principle of the law of equity calls for the 
imposition upon the legal owner of property, regardless of actual 
or presumed agreement or intention, of the obligation to hold or 
apply the property for the benefit of another …". 

 58  I infer, from the evidence, from the nature of cross-examination 
undertaken by counsel for the parties before me, from the submissions made to 
me by counsel in opening and closing and from the absence of any direct or 
indirect evidence or suggestion to the contrary, that there is no dispute between 
the parties as to the findings of fact made by Warden Heaney in December 
1995 after the hearing of the action before him between Richfile and GAG and 
Cornwall.  The Plaintiff, of course, was not a party to those proceedings.  The 
Plaintiff, however, necessarily relies upon the correctness of the decision of 
Warden Heaney in the proceedings before him involving Richfile and GAG as 
the basis for its claim in the matter before me of a right to registration of itself 
as the legal owner of the Subject Share.  In the circumstances I proceed upon 
the basis that I adopt the findings of fact made by Warden Heaney in his 
judgment delivered in December 1995.  To the extent that his judgment makes 
reference to the Agency Agreement of September 1992, there is, however, no 
need for me to rely upon the findings made by Warden Heaney because a copy 
of that agreement was tendered in evidence. 

 59  The chronology of events which led to Warden Heaney ordering 
that GAG transfer the Subject Share in M39/159 to Richfile that emerges from 
Warden Heaney's judgment and from the Agency Agreement is as follows.  It 
appears that prior to the commencement in 1982 of the Mining Act 1978 (WA) 
CPC Energy Pty Ltd (“CPC”), then known as Eastern Prospectors Pty Ltd, 
held a number of Mineral Claims which ultimately became M39/159 under the 
1978 Act.  The registered search of M39/159 that is tendered in evidence 
before me discloses that CPC became the registered holder of M39/159 for a 
period of 21 years from 30 August 1998.   

 60  In 1971 there was a farm-in agreement entered into between 
Westralian Sands Ltd ("WSL") and CPC which entitled WSL to earn a 
50 per cent interest in M39/159.  At some time thereafter WSL earned a 
50 per cent interest in M39/159.  It is not clear when that entitlement accrued 
to WSL under the farm-in agreement.  The register discloses, however, that in 
August 1992 WSL lodged a caveat in respect of 48/96th shares registered in 
the name of CPC.  The register indicates that that caveat was withdrawn in 
July 1993 and on the same day Richfile lodged a caveat in respect of the same 
fraction of shares registered in the tenement in the name of CPC.  Thereafter 
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WSL is not shown as a party to any registered dealings.  The effect of WSL 
earning its 50 per cent interest in M39/159 was that CPC continued to hold a 
100 per cent legal interest in the tenement and a 50 per cent beneficial interest, 
with WSL being the holder of the other 50 per cent beneficial interest, 
apparently entitled to registration at some time of its legal interest in a 
50 per cent share in the tenement. 

 61  From the recitals of the Purchase Agreement, CPC sold its interest 
in the farm-in agreement and M39/139 to GAG in May 1992.  That had the 
effect that the 100 per cent legal ownership in the tenement held by CPC was 
to be transferred to GAG, that the 50 per cent beneficial interest in the 
tenement then still held by CPC was to become a beneficial interest held by 
GAG and that WSL was to retain its 50 per cent beneficial interest.  While 
CPC continued to be registered as the legal owner of 100 per cent of the 
tenement, it was a constructive trustee in respect of the beneficial interests held 
by GAG and WSL.  CPC did not divest itself of legal ownership in the 
tenement until 10 September 1993 when there was registered a transfer of a 
100 per cent share in the legal interest of the tenement to GAG.  In the 
meantime, in August 1992, WSL, as vendor, entered into an agreement with 
Cornwall and GAG whereby WSL's beneficial interest in the tenement was to 
be transferred to Cornwall.  The recitals to the Purchase Agreement, as set out 
in Warden Heaney's judgment, include that CPC held a beneficial interest in 
M39/159, that WSL had earned a 50 per cent interest in the tenement pursuant 
to the farm-in agreement and that GAG and Cornwall had requested WSL to 
sell its interest to Cornwall.  Subclause 3.1 of the Purchase Agreement says 
that WSL and Cornwall had agreed that Cornwall would purchase the 
tenement from WSL. 

 62  On 27 November 1992 the Agency Agreement was entered into.  
Recitals in the Agency Agreement make express reference to the Purchase 
Agreement which was annexed to the Agency Agreement.  It is recited that 
Cornwall had negotiated the Purchase Agreement as agent for and on behalf of 
Richfile.  The Agency Agreement recites that GAG had an interest in M39/159 
and in the 1971 farm-in agreement.  It is recited that GAG has consented to the 
sale of the interest in the tenement to Richfile.  The Agency Agreement says 
that Cornwall is the agent of Richfile and that Richfile has an obligation to pay 
the deposit and the settlement moneys under the Purchase Agreement.  The 
agreement says that GAG repudiates in favour of Richfile any rights of 
pre-emption or first refusal provided for in the farm-in agreement.  It is said 
that the parties to the Agency Agreement, namely, Cornwall, Richfile and 
GAG, will do everything necessary to transfer the Subject Share in the 
tenement from Cornwall to Richfile or its nominee.  It is also said that Richfile 
may assign its interest pursuant to the agreement.  The Agency Agreement 
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says that Richfile is to maintain the tenement in good standing and to be 
responsible for exploration on the tenement for the next 12 months and that 
after the expiration of that 12-month period Richfile will enter into a 
joint-venture agreement with GAG "… whereby each party will contribute to 
further expenditure …".  Clause 15 of the Agency Agreement says that GAG, 
during the 12 months following execution of the Agency Agreement, will 
perfect its title and that that clause is "… fundamental and non-merging". 

 63  In his judgment Warden Heaney found (6) that there was no dispute 
between the parties to the proceeding before him that in April 1993 Richfile 
had, by letter, requested that the Subject Share be transferred to Richfile.  On 
10 September 1993 GAG became the registered holder of 100 per cent of the 
shares in M39/159.  The register for the tenement that was tendered before me 
says that in July 1993 Richfile lodged a caveat in respect of 50 per cent of the 
shares in the tenement at the same time as WSL withdrew its caveat.  The 
lodgement of the caveat by Richfile is consistent with there having been no 
transfer of the shares to Richfile following its letter of request three months 
earlier in April 1993.  On 10 September 1993 Richfile's caveat was withdrawn 
in respect of shares in the tenement in the name of CPC Energy and a new 
caveat in respect of the same amount of shares registered in the name of GAG 
was recorded in the register.   

 64  Copies of expenditure operations reports for M39/159 for the 
expenditure years ending 1993 to 2006 were tendered in evidence.  It was 
either GAG or Cornwall that caused the preparation and lodgement of those 
reports.  The "Summarised Expenditure/Exemption Details" contained in the 
certified copy of the register for M39/159 show that for all of the years from 
1992 to 2006 inclusive, with the exception of 1997, the expenditure condition 
was fulfilled either by total claimed expenditure in excess of the minimum 
expenditure requirement or by a combination of claimed expenditure being 
less than the minimum expenditure requirement with an exemption being 
granted for the balance of the minimum expenditure requirement.   

 65  For the year ended 29 August 1997 the minimum expenditure 
requirement of “nil” is shown with claimed expenditure of $4000.  That can be 
explained upon a perusal of the dealings details in the certified search which 
shows that a plaint for forfeiture of the tenement had been lodged in September 
1995 and was dismissed in 1998.  For the expenditure years from 1993 to 2006 
inclusive, the total minimum expenditure shown in the expenditure exemption 
details of the register totals $699,400.  As I have previously mentioned, for the 
1997 expenditure year “nil” minimum expenditure is shown.  I am satisfied 
that neither Richfile nor the Plaintiff nor any person on behalf of them or at 
their request or direction in any way contributed to any expenditure on 
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M39/159 for those 13 years.  I am satisfied that the liquidators of Richfile 
made no contributions at any time to expenditure on the tenement.   

 66  The register shows that, for the expenditure years 1993 to 1994 
inclusive, 1998, 2004 to 2006 inclusive, expenditure claimed exceeded the 
minimum expenditure required on the tenement.  For 1993 the claimed 
expenditure in excess of the required minimum is $9860, for 1994 it is $7451, 
for 1998 it is $36,456, for 2004 it is $15,540, for 2004 it is $27,724 and for 
2006 it is $100,473.  The register of M39/159 shows that rental was paid in 
every year from 1992 to 2007 inclusive.  The total rent received during that 
period is $72,624.  Neither Richfile nor the Plaintiff nor any other person, 
including the liquidators of Richfile, contributed in any way to the payment of 
those rental amounts. 

WAS GAG A CONSTUCTIVE TRUSTEE OF THE BENEFICIAL 
INTEREST ACQUIRED   BY RICHORE? 

 67  On 26 September 2005 an agreement (the Sale Agreement) was 
entered into between Richfile, the liquidators of Richfile, the Plaintiff and 
Mr Heath.  The Plaintiff, Richore, was first registered as a corporation on 
21 September 2005.  It was incorporated for the purposes of the Sale 
Agreement.  It was Mr Heath who caused Richore to be created.  He has been 
the sole director and secretary continuously from the date of incorporation and 
was at the time of the hearing before me.  Through Mr Heath, Richore knew of 
the abovementioned history of M39/159.  At incorporation of Richore, it was 
intended that Richore would acquire the interest in the Subject Share pursuant 
to the Sale Agreement.  The knowledge of Mr Heath of the above mentioned 
history of the tenement and of the Subject Share was the knowledge of the 
Plaintiff at and from incorporation.   

 68  The Plaintiff knew that the Subject Share, as at and prior to the date 
of the Sale Agreement, was registered in the name of GAG and had been since 
1993.  The Plaintiff knew that Warden Heaney had ordered GAG to transfer 
the Subject Share to Richfile in 1995.  Richore was aware of the provisions of 
the Mining Act and Regulations concerning the payment of rent, of rates and 
the requirement to expend no less than the minimum prescribed expenditure 
unless an exemption was obtained.  Richore was aware that M39/159 had at all 
material times remained in good standing in the sense that all rents and rates 
had been paid since 1992 and that the expenditure condition had been 
complied with by GAG since 1992. All of ‘those matters were, in any event 
readily accessible and ascertainable by searching the register of M39/159.  It 
knew that none of Richore, Mr Heath, Jillmill, Richfile, the liquidators of 
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Richfile or any person other than GAG had contributed anything to 
expenditure on the tenement since 1992. 

 69  I find that upon the execution of the Sale Agreement Richore 
became entitled to a beneficial interest in the Subject Share, being the 
beneficial interest in the Subject Share that Richfile had previously acquired 
upon the completion of the Purchase Agreement and the Agency Agreement.  
On 30 September 2005, four days after the execution of the Sale Agreement, a 
registrable transfer of the Subject Share was executed by the liquidators of 
Richfile and by Mr Heath on behalf of Richore.  That transfer was lodged with 
the Mining Registrar at Perth on 8 September 2006 - transfer 674H/067 - at the 
same time as the transfer of the Subject Share from GAG to Richfile – transfer 
673H/067 - was lodged.  Both transfers had been stamped prior to lodgement.  
Mr Heath lodged both of them personally. 

 70  I find that as between GAG and Richore there was a relationship of 
constructive trustee and beneficiary in respect of the Subject Share.  That 
constructive trust arose regardless of the intentions of Richore or Richfile or 
GAG.  GAG was not a party to the Sale Agreement.  I find that, initially, it had 
no knowledge of the Sale Agreement or of the contents of the Sale Agreement.  
That absence of knowledge does not mean that there is no constructive trust. 
The personal obligation of the trustee is annexed to the trust property. The Sale 
Agreement expressly acknowledges that Richfile's interest in the tenement was 
unregistered at the time of the agreement.  It is clear from the Sale Agreement 
that it was the intention of all parties to that agreement that Richfile divest 
itself absolutely, in favour of Richore, of all its equitable interest in the 
tenement.  As previously mentioned, the agreement expressly says that the 
laws of Western Australia govern the agreement. 

RIGHTS AND DUTIES OF A CONSTRUCTIVE TRUSTEE 

 71  The trustee is under a personal obligation to deal with the trust 
property in a manner that is consistent with the best interests of the 
beneficiary.  In that sense it may be said that there is a fiduciary relationship.  
Where the trustee is the vendor of the trust property the trustee is under a duty 
to preserve the trust property in the condition and state that it was at the time 
when the trust commenced. 

 72  In Jacobs' Law of Trusts in Australia, 7th Ed, (1602 to 1614) the 
duties, powers and discretions of trustees are discussed.  A distinction is drawn 
between duties and powers.  It is said that “duties” of a trustee are what the 
trustee must do or refrain from doing, whereas “powers” are those things that 
the trustee has a discretion to do.  Such discretion must be exercised bona fide.  
The trustee must exercise his judgment actively, honestly and fairly for the 
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purpose for which the power is given and must act upon a genuine 
consideration of all relevant circumstances.  An informed view must be taken 
of whether or not it is appropriate to exercise the discretion.  The discretion 
must not be exercised for ulterior or indirect purpose or motive.  At all material 
times GAG, as a trustee of the Subject Share in the tenement, had an 
obligation, a duty, to preserve the Subject Share.   

 73  In the context of the Mining Act and Regulations that meant, in my 
opinion, that it had a duty to ensure, to the best of its ability, that the tenement 
was not forfeited as a consequence of it having become liable to forfeiture 
because of non-compliance with any of the matters set out in s 63A of the Act.  
Those matters include non-payment of rent in accordance with the Act, 
non-compliance with the expenditure condition, non-compliance with any 
other conditions to which the licence is deemed to be subject under s 63, and 
other matters relating to recording and reporting of activities on the tenement.   

 74  In my opinion any activity and expenditure by GAG on the 
tenement in order to comply with conditions and other obligations, being 
conditions and obligations which, if not complied with, placed the tenement at 
risk of forfeiture, necessarily arose out of a duty on the part of GAG as a 
trustee to preserve the trust property.  For GAG to have incurred expenditure 
less than the amount required to have fulfilled the expenditure condition, other 
than in circumstances where it was reasonable to expect that a certificate of 
exemption would be granted, would have amounted, in the circumstances, to a 
breach of GAG's duty as a trustee.   

 75  Relevant circumstances include the fact that GAG, to the 
knowledge of Richfile and Richore, had, over a course of many years, taken 
action to comply with and had complied with all of the requirements and 
obligations of a tenement holder and that compliance had the effect of ensuring 
that at no time was the tenement put at risk of forfeiture for non-compliance.  
Another relevant factor, directly connected to the conduct of GAG in 
continuing to maintain the tenement in good standing, is the fact that at no time 
did GAG ever make any claim against Richfile or Richore or the liquidator or 
indicate to any of them that it was its intention to pursue a claim in respect of 
any part of the expenditure that it had incurred or caused to have been incurred 
between 1992 and 2006.  None of Richfile, Richore or the liquidators was ever 
put on notice in any way by GAG or any other person that GAG had any 
intention during those years to not continue to maintain the tenement in good 
standing by complying with those obligations. 

 76  I consider that GAG did not have any discretionary power as a 
constructive trustee to expend, for the purpose of complying with Mining Act 
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and Regulations, anything more than the minimum expenditure required in 
order to preserve the trust property in the sense of maintaining it in good 
standing by complying with those conditions in respect of which 
non-compliance would make the tenement liable to forfeiture.  The fact that 
compliance with such conditions by GAG would and did have the effect of 
also preserving GAG's 50 per cent interest in the tenement, in my opinion, has 
no effect on the nature and extent of the obligation of GAG as a trustee of the 
interest held by Richfile and subsequently held by Richore in the tenement.  

 77  I consider that GAG was not merely a bare trustee that had no 
active duties to perform and where its obligation consisted of nothing more 
than, as the legal owner of the Subject Share, holding the subject share until 
transfer to the beneficiary.  GAG had an obligation to comply with the 
expenditure and other conditions and that necessarily meant undertaking 
activities on or in connection with the tenement in order to comply with 
expenditure and other conditions.  In that context, in the fulfilment of that duty 
as a trustee, GAG did have a discretion as to what activities would be 
undertaken and, up to the prescribed minimum expenditure amount, what 
amounts would be spent on those activities.  Beyond such minimum 
expenditure as would result in compliance with tenement conditions, in my 
opinion, GAG had no authority as trustee to expend anything for such a 
purpose on behalf of or for the benefit of the beneficiaries.  

 78  In   regard to the exercise of the discretion of the trustee, in the 
context of a claim for recovery or other relief arising out of such expenditure, 
it would be necessary, in order to be successful, for the trustee to prove only 
that the expenditure was properly incurred for purposes of compliance with the 
tenement holder's obligations so that the tenement was maintained in good 
standing.  Provided that criterion was established by the trustee it would not be 
necessary for the trustee to justify the particular expenditure or to justify why 
the discretion was exercised in a particular way.  It would be open to a 
beneficiary resisting a claim by the trustee for reimbursement or indemnity or 
other relief to establish that the discretion had not been exercised bona fides:  
see Jacobs 1606 to 1614. A trustee has a duty to preserve, or “salvage” the 
trust property. That duty may require expenditure on the part of the trustee for 
the purpose of compliance with conditions that must be complied with in order 
to avoid a tenement becoming liable to forfeiture. Such expenditure can be 
seen as being a fulfilment of the duty to preserve the trust property.  There 
may, however, be expenditure incurred in respect of the trustee’s duty to 
preserve but which does not arise out of any obligation imposed by the Mining 
Act or Regulations. 
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RIGHTS OF TRUSTEES 

 79  Jacobs (supra) (2101) itemises several rights of trustees.  They 
include the right of reimbursement and indemnity, a right of contribution and 
recoupment and a right to approach the Court for advice.  The Trustees Act 
1962 (WA) applies to every trust as defined in s 6 except where otherwise 
expressly provided (s 5).  Section 6, in defining "trust", extends the meaning of 
trust to constructive trusts.  "Trustee" is given a corresponding meaning in s 6 
and includes every corporation in which property subject to a trust is vested.  
Section 71 of the Trustees Act says that a trustee may reimburse himself for or 
pay or discharge out of the trust property all expenses reasonably incurred in or 
about the execution of the trusts or powers. 

 80  Jacobs (p563-4) cites two cases, namely, Commissioner of 
Australian Federal Police v Cornwell (1990) 98 ALR 677 at 681 and 
Hayman v Equity Trustees Ltd (2003) 8 VR 557, as authority for the 
proposition that a trustee's equitable right to reimbursement goes beyond the 
statutes and makes a right of reimbursement and indemnity a first charge on 
the trust property.  In Commissioner of Australian Federal Police Burchett J 
said (618): 

"The fact that a trustee has a right to repayment, out of trust 
property, of sums properly paid in the discharge of the trust, and 
that the trustee's right is not a mere claim in personam but is the 
first charge on the property, was declared by Lord Romilly MR a 
very long time ago:  Re Exhall Coal Co Ltd … 

This authority is cited in Jacobs' Law of Trusts in Australia… 
where it is stated: 

'[A] trustee is entitled to be reimbursed out of the trust 
property in respect of all the charges and expenses 
properly incurred in the execution of the trust; this is the 
position at general law, and in all States the trustee 
legislation provides that a trustee may reimburse himself, 
or pay or discharge out of the trustee [sic] property all 
expenses incurred in or about the execution of his trusts 
and powers.  Further, the purely equitable right goes 
beyond the statutes by making the right of reimbursement 
and indemnity a first charge on the trust property.'" 

 81  Burchett J then referred (681) to Scott on Trusts and cited the 
author, namely: 
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"The trustee may advance his own money in discharging 
obligations properly incurred by him in the administration of the 
trust, and is then entitled to reimbursement out of the trust estate 
for the amount so advanced ... Where the trustee incurs an 
obligation on behalf of the trust estate, it is frequently the 
individual obligation of the trustee; but if the obligation was 
properly incurred by him in the administration of the trust he is 
entitled to discharge it out of the trust property.  He has, in other 
words, not merely a right of reimbursement where he has made 
payment out of his individual funds, but he has a right of 
exoneration, a power to use the trust property in discharging the 
obligation." 

   

 82  In Hayman's case Kellam J said (52), "… As a general proposition 
a trustee is entitled to be indemnified in respect of its costs and expenses 
involved in the administration of an estate, and … such general entitlement 
includes costs incurred by the trustee in defending litigation against it."  
His Honour referred to a number of authorities which included Commissioner of 
Australian Federal Police v Cornwell (supra).  His Honour then (59) referred to 
Savage v Union Bank of Australia Ltd (1906) 3 CLR 1170 at 1192 where 
Barton J said: 

"It necessarily follows, as it seems to me, that the trustee has a 
right to prevent any person from carrying away those goods, and 
to say to everybody, including the cestui que trust, 'I am entitled 
to an indemnity out of those goods, and have, therefore, a 
pecuniary interest in them'.  Of course, when the accounts come 
to be made up, if it should appear that nothing is due to the 
trustee on the trading, there is nothing in respect of which he 
needs to be indemnified, and his lien over the goods is gone; but 
until the accounts are made up, he is entitled to a lien over all the 
assets of the estate.  A lien … has always been held to be 
sufficient title as against the world to hold the goods until that 
lien is satisfied, or is proved not to exist." 

 83  Kellam J then (60) referred to Octavo Investments Pty Ltd v Knight 
(1979) 144 CLR 360 at 369 to 70 where Stephen, Mason, Aitken and Wilson JJ 
in a joint judgment said: 

"Property which is an asset of a trading estate carried on by a 
trustee is properly described as trust property … However, as we 
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have already indicated, that does not mean that the cestui que 
trust are necessarily entitled to call for the delivery of the 
property.  If the trustee has incurred liabilities in the 
performance of the trust then he is entitled to be indemnified 
against those liabilities out of the trust property and for that 
purpose he is entitled to retain possession of the property as 
against the beneficiaries." 

 84  Kellam J (61) cited from another decision of the High Court, 
namely, Chief Commissioner of Stamp Duties (NSW) v Buckle (1998) 192 
CLR 226 at 246 to 7 where the High Court in a joint judgment said: 

"… the assets held by the trustee are 'no longer property held 
solely in the interests of the beneficiaries of the trust'.  The term 
'trust assets' may be used to identify those held by the trustee 
upon respective proprietary rights, in order of priority, of the 
trustee and the beneficiaries.  The interests of the beneficiaries 
are not 'encumbered' by the trustee's right of exoneration or 
reimbursement.  Rather the trustee's right to exoneration or 
recoupment 'takes priority over the rights in or in reference to 
the assets of beneficiaries or others who stand in that situation'.  
A court of equity may authorise the sale of assets held by the 
trustee so as to satisfy the right to reimbursement or exoneration.  
In that sense, there is an equitable charge over the 'trust assets' 
which may be enforced in the same way as any other equitable 
charge … [T]he enforcement of the charge is an exercise of the 
prior rights conferred upon the trustee as a necessary incident of 
the office of trustee.  [Footnotes omitted]" 

 85  Kellam J later said (63): 

"… The authorities establish … that the right of indemnity, in the 
nature of a first charge or lien, exists from such time as the 
trustee properly incurs costs and expenses in the administration 
of the estate.  The fact that such costs and expenses are incurred 
in defending a claim by a beneficiary who is otherwise absolutely 
entitled to a vesting order does not in my view alter the nature of 
the right." 

 86  Jacobs (2015) says that a sole beneficiary who is sui juris is 
personally bound to indemnify the trustee for liabilities properly incurred in the 
administration of the trust.  For that proposition reference is made to the 
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decision of Hardoon v Belilios [1901] AC 118.  The Privy Council there said 
(123): 

"The next step is to consider on what principles an absolute 
beneficial owner of trust property can throw upon his trustee the 
burdens incidental to its ownership.  The plainest principles of 
justice require that the cestui que trust who gets all the benefit of 
the property should bear its burden unless he can shew some 
good reason why his trustee should bear them himself.  The 
obligation is equitable and not legal, and the legal decisions 
negativing it, unless there is some contract or custom imposing 
the obligation, are wholly irrelevant and beside the mark.  Even 
where trust property is settled on tenants for life and children, 
the right of their trustee to be indemnified out of the whole trust 
estate against any liabilities arising out of any part of it is clear 
and indisputable; …  But where the only cestui que trust is a 
person sui juris, the right of the trustee to indemnity by him 
against liabilities incurred by the trustee by his retention of the 
trust property has never been limited to the trust property; it 
extends further, and imposes upon the cestui que trust a personal 
obligation enforceable in equity to indemnify his trustee.  … 

Speaking generally, absolute beneficial owners of property must 
in equity bear the burdens incidental to its ownership and not 
throw such burdens on their trustees." 

 87  The Privy Council also said in Hardoon v Belilios (125) that where 
a trustee seeks indemnity in respect of transactions in which he need not have 
engaged and which were not within the scope of his trust, he must prove that the 
cestui que trust either authorised or ratified the transaction but that if liability is 
incurred within the scope of the trust and for the benefit of the beneficiary, 
nothing more is required.  The Council also said that when a trustee seeks 
indemnity against liabilities arising from the mere fact of ownership, there is no 
other principle or authority for saying that the trustee need prove any request 
from the beneficiary to incur the liability.  In such a case: 

"… the trust involves such liabilities, and the trustee, whilst he 
remains such, cannot get rid of them.  He is subject to them as 
legal owner; but in equity they fall on the equitable owner unless 
there are good reasons why they should not. 

As regards shares, this right of the  trustee to be indemnified by 
his cestui que trust against calls has been repeatedly recognised 
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and enforced on the principles applicable to the equitable 
ownership of property, and without reference to the principles 
applicable to contracts, or specific performance, or any other 
legal or equitable doctrine." 

 88  In my opinion GAG, as the legal owner of the Subject Share in the 
tenement, falls within the situation envisaged by the Privy Council in Hardoon, 
namely, as trustee, GAG could not get rid of the obligation to pay annual rent 
and rates and expend the minimum annual expenditure requirement.   

  89    In the present case, however, I have concluded that expenditure 
within reg. 31 of the Regulations that went beyond the minimum annual 
expenditure requirement was expenditure which need not have been undertaken 
by GAG in order to maintain the tenement in good standing and in respect of 
which it has not been demonstrated that any benefit has or will flow to the 
beneficiary and was therefore not within the scope of the trust.  It has not been 
proved that Richfile or Richore, as the cestui que trust, either authorised or 
ratified such additional expenditure.  In the circumstance where GAG was the 
legal and equitable owner of its own 50 per cent interest in the tenement, and 
where there is no evidence of even any discussion with GAG about the topic, it 
cannot be said that any of the Plaintiff or Richfile or the liquidators should 
properly have formed the view that, in disclosing in the annual Form 5 
expenditure reports that it was expending in excess of the minimum required 
expenditure, GAG was  undertaking such additional expenditure  on behalf of 
the beneficiary and itself, rather than solely in its own interest and on its own 
behalf as part owner of the tenement. It cannot, therefore, be said that any of the 
Plaintiff or Richfile or the liquidators authorised or ratified such additional 
expenditure. Mere knowledge, particularly in a context where there was no 
relevant request or demand or communication from GAG is not a sufficient 
basis for inferring authorisation or ratification.  

 90  I consider, given the absence of any relevant direct communication 
between GAG and Richfile or GAG and Richore, that there was never any 
implied authorisation or ratification from either of those two entities and nor do 
I consider that, although the liquidators were aware of the expenditure by GAG, 
there was any actual or implied authorisation or ratification by them of such 
extra expenditure by GAG.  The mere fact that GAG may have indicated to the 
liquidator that it would seek to recover a proportion of its expenditure and that 
potential was recorded by the liquidator cannot support a conclusion that there 
was any authorisation or ratification of any such claim or any part thereof, 
particularly in respect of expenditure that went beyond the minimum annual 
expenditure requirement.   
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 91  As to the creation of constructive trusts, the Privy Council said in 
Hardoon (123): 

"It appears from the evidence as it stands that the defendant 
became in October, 1892, the sole beneficial owner of the shares, 
the legal title to which was vested in the plaintiff.  Assuming this 
to be established, their Lordships are at a loss to understand 
what more was required to create the relation of trustee and 
cestui que trust between the plaintiff and the defendant.  The fact 
that they never stood in the relation of vendor and purchaser, 
that there was no contract between them, that the defendant 
never requested the plaintiff to become his trustee, are quite 
immaterial.  All that is necessary to establish the relation of 
trustee and cestui que trust is to prove that the legal title was in 
the plaintiff and the equitable title in the defendant.  This might 
be proved in many ways.  The mode of proof is quite immaterial.  
Being proved, no matter how, the relation of trustee and cestui 
que trust was thereby established." 

 92  There is no evidence before me as to why neither Richfile nor 
GAG, at any time prior to the lodgement by Mr Heath of it in September 2006, 
took any steps to have the transfer of the Subject Share from GAG to Richfile 
lodged with the Mining Registrar in order to have the legal interest in the 
Subject Share transferred to Richfile thereby having both the legal and equitable 
interests vested in Richfile.  There is no direct explanation before me in 
evidence as to why GAG continued for the period of 13 years to expend the 
whole of the amount required to comply with the expenditure condition in 
respect of the tenement without insisting upon a 50 per cent contribution from 
Richfile or the Plaintiff or the liquidators.  I infer, however, based upon the 
appointment in July 1995 of the liquidators of Richfile upon the petition of 
Admiralty Resources - previously Cornwall - and upon the evidence of 
Mr Thomas, that GAG and its parent Admiralty were of the view that it was 
pointless to try to recover any amounts by way of reimbursement for 
expenditure on the tenement from any assets or income that Richfile might have 
had.   

 93  I am satisfied that, in such circumstances, if it wished to avoid 
forfeiture or surrender of the whole of the tenement and to preserve its own 
50 per cent interest in the tenement, GAG had no practical choice other than to 
expend sufficient funds to comply with the expenditure and other conditions.  
As a trustee, GAG also had an obligation to preserve the tenement for the 
benefit of the beneficiaries.  As the registered holder of the tenement it had a 
prima facie obligation under the Act and Regulations to comply with the 
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expenditure and other conditions in order to avoid liability for forfeiture.  I am 
satisfied that all of the Plaintiff, Richfile and the liquidator consciously 
acquiesced in such expenditure and other compliance.  There was never any 
attempt on the part of either the liquidator or Richfile or the Plaintiff, by request 
or otherwise, to have GAG discontinue its compliance with the expenditure 
condition.  None of them wanted that to happen. There was never any attempt on 
the part of the liquidator or the Plaintiff or Richfile to contribute to compliance 
expenditure or to enter into any agreement with GAG in connection with its 
continuing to comply with the expenditure and other conditions. 

 94  In the Agency Agreement, pars 11 to 13 inclusive are directed 
towards exploration activities and expenditure upon M39/159.  Richfile 
undertook thereby to be responsible for exploration for the next 12 months 
following the execution of the agreement and undertook that at the end of that 
12 months it would enter into a joint venture with GAG whereby each of them 
was to contribute to further expenditure in proportion to the participating interest 
of each.  I am satisfied that by cls 11 to 13 of the Agency Agreement it was 
contemplated by the parties that cl 8 of the agreement which required the parties 
to do all things and to sign all necessary documents to transfer the Subject Share 
to Richfile would have been complied with.  That not being the case, it is not 
surprising that Richfile not having complied with cl 8 did not comply with cls 11 
to 13 of the Agency Agreement.   

 95  For all of the above reasons GAG became and remains entitled to 
an indemnity secured by an equitable charge for liabilities and expenses in 
respect of the tenement incurred by the GAG in discharging its duties as trustee 
in respect of its compliance with the minimum expenditure requirement.  In 
accordance with my earlier determination that GAG is precluded upon Anshun 
principles from claiming such relief prior to 15 December 1995, its entitlement 
to an indemnity secured by the equitable charge is limited to an indemnity in 
respect of such liabilities and expenses as it incurred after 15 December 1995. 

 96  In written closing submissions that were exchanged, issues were 
raised concerning the quantum in respect of which indemnity is claimed.  An 
amended quantum was filed by GAG in the form of an amended schedule to the 
counterclaim, together with a reply to the Plaintiff's express submissions or 
objections to the items contained in the original schedule annexed to GAG's 
closing submissions.  As a consequence of those changes, GAG has amended 
the total of rental paid and invoices evidencing expenditure attributable to the 
tenement to $381,268.94, of which 50 per cent, namely, $190,634.47, it is said, 
should be contributed by Richfile or Richore or both of them. 
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 97  In discussing the expenditure obligations of GAG as trustee, I have 
made only passing mention of its obligations in connection with the preservation 
or "salvage" of the trust property.  In Re Leigh's Settled Estate (1902) 2 Ch 274 
Kekewich J said (280): 

"Now, the Court has gone very far in some cases in allowing 
money to be expended by way of salvage, which means 
preservation - that is, preserving the thing in question from 
becoming nothing and being destroyed.  …  The Courts have 
again and again been exceeding careful in applying the principle 
of salvage; judges have applied it where they thought it ought 
clearly to be applied; but the judges have all, including myself, 
considered that applications based upon that doctrine must be 
looked at with scrupulous care." 

 98  His Honour was there considering a case where the trustee was 
seeking an order to recover expenditure on the restoration of a building that 
existed on the trust estate and which had become extremely dilapidated.  
His Honour found that there was a necessity to restore it, even to the extent of 
the part re-building of it, the costs of which could, prima facie, be recovered 
from assets of the trust. 

 99  In closing submissions GAG included (schedule 6) a list itemising 
expenditure for a period commencing in January 1997 and ending in July 2004.  
The items and amounts in the schedule are taken from the documentation 
contained in exhibits 18 and 19 which were introduced by Mr Thomas on behalf 
of GAG.  Accepting the evidence of Mr Thomas, as I do, I find that exhibit 18 is 
a compilation of documents recovered from the records of GAG and/or 
Admiralty Resources, and that the documents within exhibit 19 are a 
compilation of documents, being invoices, that had been held by the liquidators 
of Richfile, having been gathered together in support of GAG's proof of debt of 
GAG in the administration of Richfile.   

 100  I am satisfied, as stated by Mr Thomas in evidence, that there had 
never been any distribution by the liquidators of Richfile to GAG in the course 
of the administration.  I am satisfied that all of the items listed in schedule 6, as 
subsequently amended in schedule 7  were expended by or on behalf of GAG in 
connection with M39/159.  I am satisfied that the items remaining after the 
amendments in schedule 7 are correctly described in terms of the nature of the 
activity or obligation or charge for which they were incurred. 

 101  Earlier in these reasons I stated that I considered that any 
expenditure that GAG may be able to claim from Richfile or Richore arising out 
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of the trustee relationship should be limited to what was necessary to comply 
with the minimum expenditure and other conditions in the sense that if 
expenditure for such compliance exceeded the minimum required by the Act and 
Regulations then it would not be claimable from Richfile or Richore.  I consider, 
however, that there must be some qualification to that.  The first qualification is 
that where there is expenditure in respect of matters which arise primarily from 
GAG's obligations as a trustee (“trust expenditure”) rather than primarily from 
GAG's statutory compliance obligations as a registered tenement holder 
(“compliance expenditure”), even though there may be an overlapping of those 
two sources of GAG's obligations, then  trust expenditure should be 
characterised as being of a nature that is distinct from compliance expenditure 
and which, but for the trust relationship, need not have been incurred.  The 
second qualification is that I am also of the opinion that expenditure that is 
necessarily and reasonably incurred in resisting a plaint for forfeiture is 
expenditure that can be properly categorised, proportionately, as trust 
expenditure in relation to the equitable interest. The fact that it is the equitable 
interest of the beneficiary as well as the legal and equitable interests of the 
trustee that the trustee is thereby seeking to preserve is not a factor that means 
that a proportionate part of the expenditure cannot be taken as having arisen out 
of the trustee’s obligation to preserve the trust property. There may be cases 
where it may not be appropriate for a trustee to resist a plaint for forfeiture and 
where to do so could   be said to be an action not within the proper and lawful 
exercise of the trustee’s duties and discretionary powers. In the present matter, 
however, there is nothing before me that is even suggestive of any such 
improper discretionary conduct in incurring expenditure in resisting any plaint    
for forfeiture of the tenement. The search of M39/159 shows that a plaint for 
forfeiture was lodged in September 1995 and dismissed in April 1998 by the 
Warden.  Apart from plaints seeking forfeiture of M39/159 other actions by way 
of plaint were commenced against GAG. In November 1997 Richfile lodged a 
plaint seeking orders arising out of an alleged agreement between the parties to 
that action. The plaint was dismissed by the Warden in April 1999. There is no 
evidence before me concerning that matter beyond what is recorded in the 
register. I consider that expenditure related to exemption applications, whether 
objected to or not is compliance expenditure. 

 102  Schedule 7 is the response of GAG to the closing submissions of 
the Plaintiff in which it was argued that many of the documents in exhibit 18 
and 19 were of no relevance to the case before me.  It was also submitted by the 
Plaintiff that, within schedule 6, there was double counting and that there were 
unsupported claims.  The Plaintiff said that the most significant disputed area is 
in relation to legal fees incurred by GAG in making claims against Richfile, 
dealing with the liquidators and obtaining advice as to its position as regards 
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Richfile.  It is said that such expenses were incurred by GAG out of concern for 
its own position.  Included in the Plaintiff's submissions is a schedule setting out 
those items in GAG's schedule 6 that are in dispute.  In its schedule 7, GAG 
responds to the issues so raised by the Plaintiff.  I will now deal with those items 
that are in dispute.  

 103    Item 3, October 1998, is connected with a proposed sale of the 
tenement to Anaconda Nickel Rural Ltd and expenses incurred in informing 
Richfile of the proceedings.  I do not consider that item to be compliance 
expenditure under the Act or Regulations, nor do I consider it to be expenditure 
arising primarily out of the obligations of GAG as a trustee. 

 104  Items 15, 16, 17 and 120 all relate to expenditure incurred as a 
result of an application by a third party to forfeit M39/159 and is, in my opinion,   
proportionately, expenditure primarily incurred pursuant to the obligations of 
GAG as a trustee.  GAG was protecting the equitable interest of Richfile in the 
Subject Share as much as it was protecting its own legal and equitable interests 
as a tenement holder.  Similarly, item 20 relating to a forfeiture application and 
an exemption application, as to the forfeiture plaint, is, proportionately, trust 
expenditure; expenditure in respect of the exemption is compliance expenditure.  
Items 23 and 59, I find, are properly incurred compliance expenditure not 
primarily arising from the trust relationship.  I am satisfied that item 70 is for 
rate notices and that the amount, as now corrected in schedule 7, is allowable as 
compliance expenditure but not as trust expenditure. 

 105  Item 87, described as being in relation to protection and 
preservation of the tenement, including advice on an exemption application and 
in connection with the Wongatha People, does not appear to me to derive 
primarily from the trustee obligation and items 89, 92 and 110, being for a 
geologist and economist engaged to assist in exploiting the tenement, are 
similarly not items of expenditure that are primarily connected to the trustee's 
obligations. All of them, however, are compliance expenditure. 

 106  Items 76 and 88 are both items of expenditure on legal advice in 
connection with the possible partition and sale of either the tenement or the 
Subject Share.  I consider that, in the context of the circumstances that prevailed 
in 2002, including the continuing involvement of the liquidators, which such 
expenditure arose primarily out of GAG's obligations as a trustee.  In relation to 
item 112, where there is a dispute as to the amount of the relevant invoice, I find 
that the invoice is in an amount of $125.55 and I find that that expenditure was 
incurred for purposes of compliance expenditure and not for any purpose 
primarily connected with the trustee's obligations. 
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 107 As to items 122 and 123, related to Warden’s Court proceedings,   
sale of the tenement and liquidation, I am satisfied the amount claimed was 
incurred by or on behalf of GAG as a trustee.  I am not satisfied from the 
information placed before me that item 123, being advice regarding proposed 
sale of the tenement, is expenditure that should be attributed to GAG's 
obligations as the trustee. 

 108          Items 168 and 169 are a claimed proportion of overhead fees.  They 
are compliance expenditure.  

 109  The Plaintiff disputed items 170 to 192 inclusive.  The Plaintiff 
says that none of those items are claimable against it.  It is said that they are a 
combination of GAG seeking and obtaining advice in relation to its own 
separate position and GAG taking proceedings in relation to objections that were 
raised and GAG engaging consultants whose role is not apparent. 

 110  Items 170, 173-4, 176 to 179, 183, 185 to 189 and 192 relate to the 
plaint for forfeiture that I have previously mentioned.  They are connected with 
obligations in respect of the Subject Shares that arise primarily out of the trust 
relationship and are trust expenditure. 

 111  Items 171-2,175, 180-2, 184 and 190 are not items of expenditure 
that can be categorised as arising primarily from the trustee's obligations.  All of 
those last-mentioned items are expenditure of a type that may properly be 
attributed to compliance.   

112  I do not consider that I should now undertake the task, beyond 
insofar as I have already done it, of separating the two categories of expenditure 
that I have identified, namely, that which arises primarily from GAG's 
obligations as a trustee and that arising primarily from expenditure otherwise 
identifiable as compliance expenditure. In the calculation of such expenditure, 
exemptions and the provisions of reg 52, which provide for reduction of the 
annual amount to be expended under reg 21 where a forfeiture plaint has been 
lodged against the subject tenement, must be taken into account. 

113                      I now direct the parties to confer and to endeavour to agree 
upon the items and amounts to be included in either of the categories of trust 
expenditure or compliance expenditure.  If the parties are unable to agree as to 
the inclusion or amount of any item in any category, then they are to file and 
exchange, within 14 days of publication of these reasons, written submissions as 
to the manner in which any items that are not agreed should be categorised or 
quantified.  I also direct that once a categorisation and any such quantification, 
as I have required, of  GAG’s expenditure has been achieved by agreement then 
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the Plaintiff and GAG  are to file a joint schedule particularising such agreement 
within seven days thereafter. 
  

 THE CLAIM OF CONTRIBUTION 

114  GAG made reference to four cases in connection with its 
submissions concerning the equitable doctrine of contribution.  All of those 
cases are, in my opinion, distinguishable in a significant aspect and, in each 
case, the principles stated in those authorities have application to factual and 
legal circumstances which do not exist in the present case. 

 115  In Muschinski v Dodds (supra) the plaintiff and defendant were 
joint legal owners of land.  The whole of the purchase price of the land had been 
paid by the plaintiff alone, the defendant having given a prior undertaking that 
after acquisition of the property he would build and pay for a house to be erected 
on the property and would renovate a cottage that already stood upon the land.  
The defendant did neither.  The plaintiff claimed sole beneficial ownership of 
the land.  The majority held that the plaintiff and defendant held their respective 
legal interests as tenants in common upon trust, after payment of any joint debts 
incurred in improvement of the property, to repay to each other his or her 
contribution and as to the residue for them both in equal shares (see head note).   

 116  In Muschinski Gibbs CJ (598) said that the Defendant was liable to 
reimburse the Plaintiff for her greater share of payments towards their purchase 
of the land as tenants in common on the basis that, as the parties had contracted 
jointly and severally to pay the purchase price for the property, the Plaintiff was 
entitled to contribution on the ground that they were joint debtors under that 
contract and, further, that she was entitled to an equitable charge to secure the 
contribution.  It can be seen that the right to contribution arose out of the joint 
and several contractual liability that the plaintiff and defendant in that case had 
assumed when purchasing their respective legal interests in the subject land.   

 117    The defendant in Muschinski had made some payments towards 
improvements made to the cottage that was on the land.  The fact that both 
parties had contributed funds to the trust asset was the basis upon which the 
majority concluded that each party held their respective interest as a tenant in 
common on a constructive trust, after payment of any debts incurred in the 
improvement of the property, to repay to each his or her respective contributions 
and, as to the residue, for them both in equal shares (Mason J 599).  In any 
event, as observed by Deane J (617), as the plaintiff in that case had not claimed 
or argued for relief by way of contribution, it was not appropriate or necessary 
for the Court to form any concluded view as to whether the plaintiff had any 
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right under any doctrine of contribution.  He did, however, comment that, as he 
presently saw the matter, she had no right to such a claim.  Gibbs CJ also 
observed that the question of contribution had not been argued either in the 
Supreme Court or in the High Court. 

 118  In Brickwood v Young (1905) 2 CLR 387, another case relied upon 
by GAG, the Court dealt with a matter where trust property had been resumed 
under the Public Works Act of New South Wales and 75 per cent of the 
compensation from the resumption had been paid into court at the request of one 
of four equitable tenants in common of the subject property.  The tenant in 
common, who had requested that payment be made into court, had been paid, as 
he was entitled to be paid, the remaining 25 per cent of the compensation.  The 
other three tenants in common petitioned for a distribution equally amongst 
them of all of the remaining 75 per cent of the compensation.  The first-
mentioned tenant in common resisted the petition arguing that he had, as the 
lawful occupier of the trust land, made improvements thereon that had increased 
the value of the land, that he had been the sole contributor to the cost of those 
improvements and that he was entitled to be compensated for his expenditure to 
the extent that the value in the land had increased as a consequence of the 
improvements made.  Griffith CJ said (395) that the equitable remedy of 
contribution for expenditure by such a tenant in common that had increased the 
value of the trust property could not be asserted actively except in an action for 
partition or administration as a "defensive equity": 

"I cannot regard the equitable right of a tenant in common to 
compensation as against his co-tenants as merely personal to the 
individual tenant who effects the improvements.  The principle 
appears to be that the making of permanent improvements by one 
tenant in common in sole occupation gives rise to an equity 
attaching to the land, analogous to an equitable charge created 
by the owners for the time being, but enforceable only in the 
event of partition or a distribution of the value of the land 
amongst the tenants in common.  There can be no reason why 
such a charge should not run with the land in favour of 
purchasers from the person originally entitled to it.  It is clearly 
a right incidental to the possession of the land, and cannot be 
asserted until that possession is disturbed.  It appears to me, 
therefore, that the equity passes with the land, and may be 
asserted by the possessor for the time being, who, I think, may 
claim the benefit of the improvements effected by his predecessor 
in title." 
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 119  In the present case, as between GAG and Richfile and the Plaintiff, 
there is no suit for partition or administration.  Further, the "equity in question" 
asserted is not a defensive equity in the Plaintiff's claim to entitlement to 
registration of the two transfers of the Subject Share.  It is not raised defensively 
in its own counterclaim.  It is asserted actively which Griffith CJ has said cannot 
be done.   

 120  The next case referred to by GAG in its submissions in connection 
with the doctrine of contribution is Forgeard v Shanahan (1994) 35 NSWLR 
206.  Mahoney and Meagher JJA held that, upon making an order for sale of 
jointly owned property pursuant to the Conveyancing Act 1919 (NSW) and  
consequential orders as to the distribution of the proceeds of sale, even though 
the principles involved in partition cases do not, as such, apply in the exercise of 
the power under the Conveyancing Act, it is proper that the Court should have 
regard to what has been decided in the analogous partition and similar cases.  In 
that case, as distinct from the relationship between the Plaintiff and GAG and 
Richfile, the parties were joint legal and equitable owners of the subject 
property, being registered on the title as joint tenants at all material times.  Each 
of them had a prima facie right to occupy the property jointly with the other, but 
the plaintiff had ceased occupation without being excluded from occupation.  
The issue before the Court was how the proceeds of a sale ordered by the Court 
should be divided between the two registered owners. 

 121  GAG has submitted that the making of the required expenditure on 
the tenement is different in nature from mere maintenance by an occupier, which 
expenditure may not be recoverable under the doctrine of contribution.  In that 
regard, the majority in Forgeard, namely, Meagher JA with whom Mahoney JA 
agreed, distinguished between expenditure on mortgage repayments, water rates 
and council rates in connection with the jointly owned property of the plaintiff 
and the defendant .  The majority said (225B) that such payments  were 
payments made by one of two debtors of a debt jointly owed by them both.  The 
Court concluded that payments of insurance and pest control by the joint owner 
who had remained in possession could not be classified either as payments for 
improvements or payments of debts jointly owing, being, at most, payments 
towards maintenance of the property. 

 122  As GAG has submitted (closing submissions par 30), had the 
transfer of the Subject Share from GAG to Richfile been registered soon after 
the order of Warden Heaney, the Court would be looking at a simple application 
of the equitable doctrine of contribution as considered in Muschinski v Dodds 
(supra).  What GAG submits is that there is no reason to differentiate between 
the position of legal co-owners - as in Muschinski - and the position of equitable 
co-owners.  It is said that the fact that Richfile and   Plaintiff have not been 
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registered as holders of the Subject Share does not relieve them of the obligation 
to contribute to the expenses of the tenement.   

 123  I do not agree that, in the circumstances that constitute the 
relationship between GAG and Richfile and the Plaintiff since the execution of 
the Agency Agreement and the Purchase Agreement, the equitable doctrine of 
contribution has any application.  I am of the opinion that the relationship 
between those three parties to these proceedings is one to which the equitable 
doctrine of contribution cannot apply.  The doctrine is based upon natural justice 
arising in circumstances where parties are equally bound to a legal  obligation 
and where it is considered proper that those who are equally bound should 
equally contribute. Where one party contributes more than that party’s proper 
proportion towards fulfilment of the joint obligation, those others who are 
equally bound should equally contribute (see Meagher, Gummow and Lehane, 
Equity Doctrines and Remedies, 3rd ed [1004]). 

 124  Richfile and the Plaintiff, not being registered as the holders of a 
share in the tenement and there being no express or implied contractual 
agreement between them and GAG , either individually or jointly, whereby they 
are obliged to contribute to expenditure that is required by the Mining Act and 
Regulations in respect of M39/159, cannot have attached to them in connection 
with expenditure on the tenement any liability by way of application of the 
equitable doctrine of contribution.  I consider that the relationship between GAG 
and Richfile and the Plaintiff, including, in particular, the knowledge at all 
material times of all of Richfile and the Plaintiff and the liquidators of GAG that 
it was only GAG and neither Richfile nor the Plaintiff that contributed to 
expenditure on the tenement for purposes of the Mining Act and Regulations, 
was such that it cannot be implied that any of  Richfile or the Plaintiff or the 
liquidators considered themselves bound to contribute or that there was any 
implied agreement as between any  of them and GAG that GAG was entitled to 
recover a 50 per cent proportion of the expenditure incurred.   

 125  By the same token, I am satisfied that at no time did GAG contract 
out of (expressly or impliedly) any right or claim that it had against either or 
both of Richfile and the Plaintiff to recover 50 per cent of the expenditure 
incurred by GAG in respect of the tenement and that any such claim or right was 
never waived.  I am satisfied, on the basis of the evidence of Mr Thomas, that 
the only reason that no claim for recovery of such amounts was made or pursued 
against the liquidators of Richfile is that it was apparent to Mr Thomas, on 
behalf of GAG, that the liquidator never had sufficient funds to meet such a 
claim in whole or in part. 
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THE CLAIM FOR “UNJUST ENRICHMENT” 

 126  The position taken by GAG is that, whether or not an equitable 
charge or lien otherwise arises against the Subject Share, there would be an 
unjust enrichment of the Plaintiff upon its acquiring a legal interest in the 
Subject Share, if the Plaintiff is not required to pay anything to GAG and for 
GAG to be left to bear the whole of the costs of keeping the tenement in good 
standing and otherwise preserving it during the period from December 1995 
until the present time.  GAG says that the enrichment arises because, if the 
expenditure were not made, there would be no asset for the Plaintiff to have 
acquired from Richfile.  The closing submissions of the Plaintiff focus upon the 
value of the tenement and the question of whether the expenditure is reflected in 
that value.  It is submitted that the purchase price paid by the Plaintiff for the 
Subject Share was at least equivalent to, if not in excess of, market value.  It is 
said by the Plaintiff that the price that was paid appears to be twice the value 
that GAG itself put upon the Subject Share in the abovementioned (26) option 
agreement to sell M39/159 to Cougar Metals.  The Plaintiff says that there is a 
vague suggestion that work had been done on the tenement and that that in some 
way contributed to the value of it.  It is said that the value of the work said to 
have been done on the tenement cannot lead, in determining the value of the 
tenement for purposes of an unjust enrichment claim, to a conclusion that a 
dollar spent necessarily adds a dollar in value to the Subject Share.  It is 
submitted that expenditure over the years has been absorbed either by effluxion 
of time or the failure in any material way to produce a tangible result. 

 127  GAG relies, inter alia, on the decision of the High Court in Pavey 
and Matthews Pty Ltd v Paul (1986) 162 CLR 221.  That is a case where a 
contract between a builder and a client for the construction of a residence, where 
the building was completed but where only a part of the consideration specified 
in the contract was paid, was unenforceable pursuant to the Builders Licensing 
Act 1971 (NSW) because it was not in writing.  The majority held that the 
unenforceability of the unwritten agreement did not prevent the builder 
succeeding in recovering on a quantum meruit.  In a passage relied upon by 
GAG, Deane J said (256-7): 

"That is not to deny the importance of the concept of unjust 
enrichment in the law of this country.  It constitutes a unifying 
legal concept which explains why the law recognises, in a variety 
of distinct categories of case, an obligation on the part of a 
defendant to make fair and just restitution for a benefit derived at 
the expense of a plaintiff and which assists in the determination, 
by the ordinary processes of legal reasoning, of the question 
whether the law should, in justice, recognise such an obligation 



[2008] WAMW 4 
CALDER M 

2008WAMW4.doc   (<CES>) Page 45 

in a new or developing category of case (see Muschinski v Dodds 
(619-620).  In a category of case where the law recognises an 
obligation to pay a reasonable remuneration or compensation 
for a benefit actually or constructively accepted, the general 
concept of restitution or unjust enrichment is, as is pointed out 
subsequently in this judgment, also relevant, in a more direct 
sense, to the identification of the proper basis upon which the 
quantum of remuneration or compensation should be ascertained 
in that particular category of case."  

 128  Those comments were made by his Honour in the context of his 
discussion concerning the enforceability of obligations to pay fair and just 
compensation for a benefit which has been accepted in circumstances where 
there is no genuine agreement or, if there is one, the agreement is frustrated, 
avoided or unenforceable and in such cases the law may intervene by imposing 
an obligation to make restitution.  His Honour later said (263): 

"The tendency in some past cases to see the rationale of the right 
to recover remuneration for a benefit provided and accepted 
under an unenforceable contract as contract or promise rather 
than restitution has tended to distract attention from the 
importance of identifying the basis upon which the quantum of 
the amount recoverable should be ascertained.  What the concept 
of monetary restitution involves is the payment of an amount 
which constitutes, in all the relevant circumstances, fair and just 
compensation for the benefit or 'enrichment' actually or 
constructively accepted.  Ordinarily, that will correspond to the 
fair value of the benefit provided …  In some categories of case, 
however, it would be to affront rather than satisfy the 
requirements of good conscience and justice which inspire the 
concept or principle of restitution or unjust enrichment to 
determine what constitutes fair and just compensation for a 
benefit accepted by reference only to what would represent a fair 
remuneration for the work involved or a fair market value of 
materials supplied." 

 129  As an example, his Honour cited a situation where remuneration for 
unsolicited work calculated at a reasonable rate would far exceed the enhanced 
value of the subject property. 

 130  In the abovementioned quotation of Deane J in Pavey his Honour 
referred to a passage from his own decision in Muschinski v Dodds at 619 to 
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620.  In that part of his judgment in Muschinski Deane J spoke of a "general 
principle of equity".  He said: 

"Like most of the traditional doctrines of equity, it operates upon 
legal entitlement to prevent a person from asserting or exercising 
a legal right in circumstances where the particular assertion or 
exercise of it would constitute unconscionable conduct …".  

 131  His Honour then found that the circumstances that existed between 
the parties in Muschinski v Dodds   provided the necessary context for the 
operation of that general principle of the law of equity.  The principle operated 
to preclude the defendant in that case from asserting or retaining against the 
plaintiff his one half legal ownership of the property to the extent that it would 
be unconscionable for him to do so.  Deane J said (621): 

"In assessing whether or to what extent such an assertion or 
retention of legal entitlement by Mr Dodds would constitute 
unconscionable conduct, one is not left at large to indulge 
random notions of what is fair and just as a matter of abstract 
morality.  Notions of what is fair and just are relevant but only in 
the confined context of determining whether conduct should, by 
reference to legitimate processes of legal reasoning, be 
characterised as unconscionable for the purposes of a specific 
principle of equity whose rationale and operation is to prevent 
wrongful and undue advantage being taken by one party of a 
benefit derived at the expense of the other party in the special 
circumstances of the unforeseen and premature collapse of a 
joint relationship or endeavour." 

 132  I do not understand that, by his reference to circumstances of an 
unforeseen and premature collapse of a joint relationship or endeavour, Deane J 
was saying that such a relationship or such a collapse is a necessary pre-
condition to the operation of the general principle to which he was referring.  In 
Muschinski v Dodds. There had in fact been in that case a collapse of a joint 
relationship.  His Honour had earlier (619 to 620) expressed the principle in 
broader terms saying that such a collapse is merely an instance where the more 
general principle of equity may have application. 

 133  In the case of GAG and the Plaintiff, the Plaintiff, through 
Mr Heath, knew of the circumstances concerning the incurring of expenditure in 
respect of M39/159 by GAG alone during the whole of the time that Richfile 
held an equitable interest in the subject share.  Even though the Plaintiff was not 
incorporated until 2006, Mr Heath brought with him as a director of the 
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company upon its incorporation Mr Heath's knowledge of that history.  That 
knowledge was knowledge that he was obliged to convey to the Plaintiff.  It was 
knowledge that he as a director of the Plaintiff, was obliged to take into account 
for the benefit of the Plaintiff in discharging all of his duties as a director of the 
Plaintiff, it being a relevant and material consideration for the Plaintiff in the 
Plaintiff's acquisition of its interest in the Subject Share.  Mr Heath has never 
been a director or officer of Richfile.   

 134  Both of Richfile and the Plaintiff were aware at all material times 
that it was only the compliance by GAG with the expenditure and other 
conditions in respect of M139/159 that had avoided the loss by forfeiture of the 
whole of the tenement and thus of the equitable interest held by Richfile and 
then by Plaintiff. Apart from the two clauses in the Agency Agreement that I 
have previously referred to, and which I consider have no relevance to the 
causes of action in GAG’s counterclaim, there  has been no contractual 
agreement between either GAG and Richfile or GAG and the Plaintiff whereby 
either Richfile or the Plaintiff or any other person on behalf of them was to 
contribute to expenditure or to indemnify GAG for expenditure incurred by 
GAG or to repay or in some other way reimburse of compensate GAG for its 
expenditure on the tenement.   

 135  At all material times, GAG was the sole registered owner of 
M39/159.  As such, GAG's responsibility was to either expend or cause to be 
expended an amount that satisfied compliance with the expenditure condition 
and other conditions for each year.  Its compliance with the expenditure and 
other conditions served its own purposes both as the legal owner of the whole of 
the Subject Share in the tenement and as the equitable owner of 50 per cent of 
the Subject Share in the tenement.  The expenditure also served the purposes of 
GAG insofar as it was obliged as a constructive trustee of the Subject Share to 
preserve them or face the potential of legal action for damages for breach of its 
duties as a trustee.  As I have concluded, as a consequence of the constructive 
trustee relationship with, first, Richfile and then the Plaintiff, GAG is entitled to 
be indemnified by Richfile and the Plaintiff in respect of expenditure incurred 
during the period when each of them, respectively, was a beneficiary of the 
constructive trust.   

 136  I have already found that GAG has an equitable lien or charge over 
the Subject Share arising from that liability of Richfile and the Plaintiff as 
beneficiaries to indemnify GAG.  It is thus the case that GAG is not without 
remedy even if it could not be said that the circumstances are such that either 
Richfile or the Plaintiff or both of them have been enriched by the expenditure 
of GAG, and that it would be unconscionable for either or both of Richfile and 
the Plaintiff to retain the advantage of such enrichment without making proper 



[2008] WAMW 4 
CALDER M 

2008WAMW4.doc   (<CES>) Page 48 

restitution to GAG.  That GAG has a remedy as trustee does not mean, however, 
that  GAG may not also be entitled to judgement in it’s favour based on an 
entitlement to restitution arising out of an unjust enrichment of either or both of 
Richfile and the Plaintiff resulting  from a benefit that is derived from GAG’s 
expenditure. To establish an entitlement to restitution in the counterclaim it is 
sufficient for GAG to first prove that the Plaintiff itself and that Richfile, to the 
knowledge of the Plaintiff, knew of and accepted and did nothing to prevent or 
try to prevent the expenditure by GAG, and did not contribute or offer to 
contribute anything or to compensate GAG in any way, and, secondly, to prove 
that they both have thereby benefited at the expense of GAG. I find that both of 
the Plaintiff and Richfile did have such knowledge at all material times and that 
they did both thereby benefit in at least two material aspects. The first 
significant benefit is that the tenement and thus their equitable interest in the 
Subject Share was preserved. The second significant benefit is that they were 
both saved the expense of contributing to the expenditure or of otherwise 
compensating GAG for it. At the time of the Sale Agreement between the 
Plaintiff and Richfile, the Plaintiff was fully aware of the history of the legal and 
equitable ownership of the tenement and of the expenditure by GAG. The 
Plaintiff thus knowingly and intentionally and willing took the benefit of the 
enrichment that Richfile had gained from Gag’s expenditure.  

  137            Both the Plaintiff and Richfile, by their knowledge of and 
acquiescence in and acceptance of GAG’s expenditure, consented to it.  They 
never expressly requested that GAG expend anything on the tenement. In my 
opinion, they did not impliedly request it. They did not expressly or impliedly 
promise to at any time compensate GAG.  The right to restitution does not 
necessarily depend upon proof of such matters. I find, however, that the 
expenditure by GAG was not voluntary. As a matter of commercial and practical 
reality, GAG had no choice but to be the sole contributor to expenditure. It had a 
legal interest in an asset that, without compliance with the expenditure and other 
conditions, would most likely cease to exist due to forfeiture action by either the 
Minister or a private plaintiff. It could not avoid the significant risk of forfeiture 
by expenditure of anything less than the minimum compliance expenditure. It 
could not reasonably take the risk of expending, for example, only 50% and 
hoping to be granted a certificate of exemption. I am of the opinion that neither 
trust expenditure (as I have previously defined it) nor expenditure on dealing 
with forfeiture applications can be categorised as voluntary and, as such, as 
being not recoverable by way of an action for restitution based on unjust 
enrichment.  The conduct of GAG in its expenditure has not caused either 
Plaintiff or Richfile to have changed their respective positions in any way at any 
time as a consequence of which it could be said that there is an injustice to either 
of them that outweighs the injustice to GAG if GAG were denied restitution. 
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Neither of the Plaintiff or Richfile have acted to their detriment on the faith of 
the benefit derived by GAG’s expenditure (see David Securities Pty Ltd v 
Commonwealth Bank of Australia 175 CLR 353@358).  

 

138  I am of the opinion that, where the Plaintiff had at all material times 
full notice of the fact of and of the consequential benefit of the expenditure by 
GAG on the tenement, namely, preservation of the tenement, during the period 
that Richfile held its equitable interest in the Subject Share, any entitlement of 
GAG to restitution from Richfile based on unjust enrichment of Richfile passed 
on to the Plaintiff upon the Plaintiff acquiring its equitable interest in the Subject 
Share.  

 

 139             In the circumstances, I find that the acceptance upon notice by the 
Plaintiff of the benefits of the compliance and trust and defence of plaints 
expenditure of GAG has the result that, in the absence of any form of 
contribution or compensation having been offered or made by any person or any 
agreement having been made in respect of that expenditure, GAG is entitled to 
an order for restitution based upon the unjust enrichment of the Plaintiff. The 
Quantum of the entitlement will need calculation and assessment in the manner 
referred to above in para 113. 

 

 OTHER ASPECTS OF THE DEFENCE TO THE COUNTERCLAIM 

   Anshun Estoppel 

 140            The Plaintiff submitted that the principles of Anshun estoppel have 
application to the period commencing from 15 December 1995 when 
Warden Heaney delivered his decision and that, therefore, the whole of the 
counterclaim of GAG is defeated.  As the closing submissions in reply of GAG 
observe, Anshun estoppel was not pleaded as a basis for the defence.  In any 
event, however, I am of the opinion that there is no scope for the application of 
the Anshun principles in respect of that part of GAG's counterclaim that relates 
to the period commencing immediately after the publication of Warden Heaney's 
decision on 15 December 1995.  New circumstances have arisen since then.  As 
noted by the closing submissions of GAG, the transfer that was executed by 
GAG in compliance with Warden Heaney's decision was delivered to Richfile in 
a registrable form, subject to execution by Richfile, within a reasonable time 
after the Warden's decision was delivered.  It was not due to any action or 
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inaction by or on behalf of GAG that the transfer of the Subject Share was not 
executed and then lodged by Richfile until 2006.   

 141  I consider that if GAG had attempted to obtain any type of order or 
declaration from Warden Heaney in the 1995 action before Warden Heaney to 
the effect that Richfile or any of its successors in title to the Subject Share was, 
in the future, either liable to contribute a proportion of compliance expenditure 
or trust expenditure in respect of M39/159 or was liable to indemnify GAG for 
such expenditure or was subject to any equitable doctrine of contribution or that 
any such liabilities on the part of Richfile or its successors in title would create 
an equitable charge or lien against the Subject Share, such an application would 
have failed before the Warden.  I agree with submissions made on behalf of 
GAG to the effect that any such application would have been an invitation to the 
Warden to embark upon an exercise of inappropriate hypothesis. 

 142  The principles of Anshun estoppel have no application to any part 
of the counterclaim in respect of any time commencing from the delivery of 
Warden Heaney's decision. 

    Effect of the Decision of the Supreme Court, Queensland 

143             I do not agree with the submission of the Plaintiff to the effect that 
because the Supreme Court of Queensland ordered that the sale of the Subject 
Share to Cougar Metals not proceed and that the sale of the Subject Share to the 
plaintiff take place, the plaintiff is therefore entitled to clear title.  The Supreme 
Court of Queensland did not have any such issue before it.  The issue that was 
before the Supreme Court was essentially one that arose out of the 
administration of the assets of Richfile in liquidation where the primary concern 
was to enquire whether the sale to Cougar was in the best interests of the 
administration.  There was no issue before the Supreme Court upon which the 
Supreme Court was required to or did rule concerning the existence or 
continuance or effect of any existing legal or equitable claims or encumbrances 
against the title to the Subject Share or, in particular, concerning any equitable 
charge or lien over the Subject Share that GAG may have held.  Further, the 
Supreme Court of Queensland was not concerned to hear or determine any 
issues concerning any trust relationship between GAG and either of Richfile or 
the Plaintiff arising from all or any of the Agency Agreement, the Purchase 
Agreement, the decision of Warden Heaney or the actions or the conduct of 
GAG or Richfile thereafter. 

 Limitation 

144          Insofar as the Plaintiff seeks to raise an issue of limitation of action 
that  relates to expenditure made before April 2000 it is the case, as submitted by 
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GAG in closing submissions, that such an issue was never pleaded in defence to 
the counterclaim.  GAG says that it is now too late to raise it, no prior notice at 
all of it having been given to GAG.  GAG relies upon Ronex Properties Ltd v 
John Laing Construction Ltd [1983] QB 398 at 404 to assert that it is for the 
Plaintiff to plead a limitation and that any statutory limitation can not have the 
effect of barring a remedy unless and until it is pleaded.   

 145  It is submitted by GAG that it is for a plaintiff to plead and prove 
the elements of a cause of action and for a defendant to plead and prove that it 
arose outside any period of limitation.  Cigna Insurance Asia Pacific Ltd v 
Packer (2000) 23 WAR 159 at 175 to 176 is quoted in support of that 
proposition. GAG submits that, in any event, however, the Limitation Act does 
not have application because the remedies claimed are equitable and do not arise 
from  legal causes of action. GAG submits that the equitable equivalent of 
limitation (being laches) has not been pleaded and no evidence was led in 
respect of it and, further, that in the case of a security for ongoing liabilities 
limitation does not arise on the creation of the security. I agree with GAG's 
submissions.   

 146  In Halsbury's Laws of Australia (vol 12, at 350,924 to 350,936), 
laches and acquiescence in equity and the applicability of statutes of limitation 
to equitable claims are discussed.  At par 185-1835 it is said that relief in equity 
will be denied to a plaintiff if the plaintiff has, by inaction or standing by, placed 
another party in a situation in which it would be inequitable and unreasonable to 
place that other party if the remedy were afterwards to be asserted.  It is said that 
a defendant will be able to successfully resist an equitable claim on the grounds 
that the plaintiff has not used due diligence if the defendant can demonstrate that 
by delaying the proceedings the plaintiff has either acquiesced in the defendant's 
conduct or caused the defendant to alter his or her position in reasonable 
reliance on the plaintiff's inaction or otherwise permitted a situation to arise 
where it would be unjust to disturb. 

 147  At 185-1840 it is said that equity, in applying the doctrine of laches 
does not fix a specific limit but considers the circumstances of each case.  It is 
said that among the relevant circumstances are the length of the delay, the nature 
of the acts done during the period of delay and the nature of the right being 
enforced.  In the case of GAG and Richfile and the Plaintiff I cannot see that the 
conduct of GAG in continuing to incur expenditure on the tenement, in not 
endeavouring to enforce any claim, legal or equitable,  arising from GAG’s 
expenditure, in not pressing with the liquidator any claim that it may have had 
arising from expenditure and in not seeking some legal remedy to compel 
Richfile to have the transfer of the Subject Share to itself registered, in any way 
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caused Richfile or the Plaintiff to alter their respective positions or otherwise 
permitted a situation to arise which it would be unjust to disturb.   

 148  It was not unreasonable for GAG, in all of the circumstances, to not 
press any claim with the liquidator during the currency of the liquidation which 
has still not come to an end.  It was not unreasonable, as a basis for not pressing 
any such claims with the liquidator, for GAG to have the understanding, as I 
find it did, that there were insufficient funds available to the liquidator to meet 
any part of any claim that GAG may have pursued.  The conduct of GAG did 
not constitute a waiver of any of its legal or equitable rights against Richfile or 
the Plaintiff in connection with expenditure incurred by GAG on the tenement.  
There was no unconscionable conduct on the part of GAG. 

 149  In Halsbury it is said (185-1885) that where specific performance 
of a contract or injunction or other equitable relief is sought, the equitable rules 
relating to the barring of claims are not affected by the provisions of statutes of 
limitations in most jurisdictions.  Relevant sections of legislation in all States 
except WA and SA are footnoted where it is also said that the effect of such 
legislation appears to apply in WA, despite the absence of such express 
provisions as the Limitation Act1935 (WA) does not impose limitation periods 
on such equitable remedies.  In IN DE BRAEKT -v- POWELL [2007] WASCA 
55, Buss J said (33): “ I am satisfied that the respondent has at least a 
reasonably arguable case that her claims are not barred by any statutory 
limitation period applying either directly or by analogy.  In particular:  ...(d) It 
is reasonably arguable that even if a statutory limitation period is capable of 
applying by analogy to any claim based on a constructive trust: …(ii) further or 
alternatively, equity will not apply a limitation period by analogy where there 
are circumstances which make the application of the statute unconscionable 
(Hewitt v Henderson & Anor [2006] WASCA 233 at [16] - [25])”. In my 
opinion it would be unconscionable in the present case to apply any limitation 
period by analogy to any part of the counterclaim.” 

 REGISTRATION 

 150  GAG has said that its position is that it does not seek that the 
Plaintiff's interest in the Subject Share not be registered but seeks that the 
Plaintiff's interest and registration be subject to GAG's equitable rights.  Neither 
of Richfile nor the Director of Mineral Titles, the third defendant, expressly 
oppose the registration of the Plaintiff, although neither has appeared before me 
and consented to it.  In July 2006 Shand Taylor, solicitors for the liquidators of 
Richfile, wrote to the Warden in Perth stating that their client had no objection 
to any of the orders being sought by the Plaintiff.  The Director of Mineral Titles 
agreed to abide the decision of the Court without appearing.  I have not been 
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informed, during this hearing, of the reasons why the Department refused to 
register the two transfers that were lodged by Mr Heath on 8 September 2006 or 
why it has continued to refuse registration. 

 151  The search of M39/159 that was tendered in evidence shows that on 
February 2006 the Plaintiff lodged a caveat “in respect to 48/96ths shares in the 
name of (GAG)”.  The register describes the caveat as being an "Absolute 
Caveat".  I infer that when Mr Heath lodged the two transfers on 8 September 
2006 no 14-day notice that was issued under s 122E of the Act was sent to the 
Plaintiff as caveator.  I have not been informed why no such notice was sent.  As 
at the hearing of this matter the register still records the caveat against the 
tenement.  The caveat was lodged on the day before the Plaintiff's plaint in these 
proceedings was lodged.  Pursuant to s 122E, an absolute caveat ceases to have 
effect only upon the direction of the Warden for the removal of the caveat or the 
withdrawal of the caveat by the caveator or the expiry of a period of 14 days 
after notification has been sent to the caveator that application has been made 
for the registration of a dealing and the Warden has not directed in connection 
with that 14-day notice that the caveat not expire upon registration of the 
dealing.  None of those things has apparently happened.  Section 122D of the 
Act says that a dealing affecting the subject matter of an absolute caveat may not 
be registered while the caveat remains in force except with the consent of the 
Warden.  I infer that no such consent has been given by any other Warden: I 
have not given such consent; I have not been requested to do so other than 
insofar as by the Plaintiff’s claim there may have been such a request. 

  152  The matter is further complicated by the lodgement, as recorded in 
the search of the register, on 7 November 2006 of an absolute caveat by Pyke 
Hill Resources Pty Ltd (formerly GAG).  As with the caveat that was lodged by 
the Plaintiff on 15 February 2006, the register states that the caveat is lodged 
"… pursuant to Section 122A (1) (a)".  Pursuant to that paragraph of the Act a 
person claiming an interest in the tenement may lodge a caveat forbidding the 
registration of the dealing.  Such a caveat is defined in s 121 as an "absolute 
caveat".  That caveat, being lodged after the date of lodgement of the Plaintiff's 
caveat in February 2006, and after the date of lodgement in September 2006 of 
the transfers of the Subject Share to Richfile and then to the Plaintiff, does not 
affect the operation of the provisions of Pt VI of the Act upon the earlier caveat 
of the Plaintiff or upon the lodgement of the transfers by Mr Heath in September 
06.  The register does not record the lodgement of those transfers by Mr Heath. 

 153  The matter of the effects of the caveats that I have just discussed 
concerning the registration of the Plaintiff as the legal holder of a 50 per cent 
interest in M39/159 were not canvassed at the hearing before me. They are 
relevant to the outcome in these proceedings of the Plaintiffs applications for a 
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declaration that the Plaintiff is entitled to be registered as the holder of the 
Subject Share and that the Director, Mineral Titles either amend the register to 
show Richfile as the registered holder of the Subject Share or register transfers 
672/067 and 674/067. I consider that it is proper to give the parties an 
opportunity to address me, if they wish to do so, in connection with that issue.  I 
am mindful of the suggestion made by counsel for GAG in closing submissions 
that GAG may reconsider its position in relation to the caveat that was lodged by 
GAG.  All parties have 14 days from the date of the publication of these reasons 
to file and serve any application and submission in respect of the matters that I 
have raised concerning the caveats, the registration of Richfile as the holder of 
the Subject Share and the registering of the two transfers  . 

 154  There is to be taken into account, in relation to the matters of the 
caveats and of registration, my finding in these proceedings that GAG has an 
equitable charge or lien over the Plaintiff's interest in the Subject Share. 

QUANTIFICATION OF THE AMOUNT OF THE JUDGEMENT ON 
THE COUNTERCLAIM 

 155  Within 14 days of the date of publication of these reasons GAG is 
to file and serve an itemised, by date and type and amount, account of its 
expenditure, insofar as I have indicated herein that it is claimable in the counter 
claim, from immediately after the date of the publication of the decision of 
Warden Heaney on 15 December 1995.  Within 14 days thereafter the Plaintiff 
is to file and serve notification of its agreement or disagreement in respect of 
any of the items contained in the quantification of GAG.  Within 10 days 
thereafter if there are any items that cannot be agreed between the parties, the 
parties are to exchange written submissions concerning those items.  I will then 
determine, upon the papers so filed, the amount in respect of which judgment 
will be ordered for the Plaintiff on the counterclaim. 

 

ORDERS 

156               I will hear from the parties as to what orders should be made. 

COSTS 

 157  All costs are reserved for further submissions. 

 


