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CALDER M 
 

APPLICATION TO EXTEND TIME TO LODGE OBJECTION TO 
GRANT OF TENEMENT 

APPLICATION TO AMEND PROPOSED OBJECTION 

 
 

THE EXPLORATION LICENCE APPLICATION 

1  On 16 February 2007 Iluka Resources Ltd ("Iluka") lodged 
application 70/3129 for the grant of an exploration licence 
("ELA 70/3129").  The application is for 19 graticular blocks for a total 
area in excess of 5500 hectares.  Of that area approximately 2015 hectares 
of the ground applied for is over land that is private land or Bush Plan 
Sites or Crown Reserve.  In the application for the grant of the tenement it 
is expressly stated that the application is "… for sub-surface rights only in 
respect to Private Land".   

2  I proceed upon the basis, which I think is common knowledge and 
which I believe is common ground between Iluka and the Shire of 
Serpentine-Jarrahdale, that Iluka is a company that has a history of 
commercial mineral sand mining operations and that the purpose of 
ELA 70/3129 is to explore the ground applied for with the future 
intention, if exploration results indicate that it is commercially viable to 
do so, to commence sand-mining operations.  In any event, it is certainly 
the belief and the understanding of the Shire of Serpentine-Jarrahdale that 
that is so. 

3  No person lodged an objection to ELA 70/3129 within the period 
prescribed by reg 67. 

THE PROPOSED OBJECTION 

4  The latest date (other than in respect of private landholdings) for 
lodgment of objections to ELA 70/3129 was 23 March 2007.  On 13 April 
2007 a prescribed form of objection ("the Proposed Objection") was 
received at the office of the Mining Registrar in Perth.  The Shire of 
Serpentine-Jarrahdale ("the Shire") was shown as the Objector.  As at 
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13 April 2007 no Warden had extended the prescribed period within 
which objections to ELA 70/3129 could be lodged.  The grounds of the 
Proposed Objection are as follows: 

“ 1. Lowering of ground water levels in the local vicinity of 
mining operations will adversely effect the ecological, 
domestic, industry and rural use of this natural resource. 

2. Contamination of ground water in the local and downstream 
area of mining operations. 

3. Contamination of Perth’s drinking water.  The area covered 
by the Mining Tenement application is in the proposed 
Karnup Dandalup Proclaimed Drinking Water Area. 

4. Disturbance of the land may increase salinity and acidity in 
surrounding water and soils.  Some of the land covered by 
the application has been classified as High Risk for Acid 
Sulphate Soils by the Western Australian Planning 
Commission. 

5. Irreversible damage to the above ground and below ground 
stream zones and natural aquifers. 

6. The mining operation can have adverse effects on the 
surrounding residents (i.e. mental stress related disorders). 

7. Local residents and visitors may be exposed to increased 
levels of airborne contaminants and radiation because of 
mining activities.  There are several public recreation 
facilities in the application area. 

8. Health risks, to local residents and mining employees from 
increased exposure to dust and radiation (eg respiratory 
disease, depression and lowered immunity). 

9. Increased number of heavy trucks associated with mining 
can increase danger to other road users and add to the 
damage of existing roads and costs to the Local Government.  
Many roads in the subject area have only a single lane road 
pavement or are unsealed. 

10. Increased number of heavy trucks associated with mining 
can cause long term inconvenience to local residents and for 
other local activities. 

11. Applicant may be unable to adequately rehabilitate the 
sensitive areas proposed for mining, especially to hydro-
geological damage of the stream zones. 

12. Any mining operations will have a detrimental effect on the 
chosen lifestyles and purpose of other local residents and 
visitors to the Shire. 
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13. Mining operations will have a detrimental effect on 
livelihood of local landowners and related others. 

14. Mining will make the area less attractive to tourists, 
prospective land and home buyers and to visitors. 

15. Mining operations will lower property values in the area. 
16. Mineral sand mining is contrary to the future economic and 

community development program of the local Serpentine 
Jarrahdale Shire Rural Strategy. 

17. Mineral sand mining is contrary to the future development 
program of the Metropolitan Region Scheme. 

18. Disturbance to local flora and fauna in and around the 
mining operation including Declared Rare Flora, 
Threatened Ecological Communities and areas designated as 
Bush Forever by the Western Australian Planning 
Commission. 

19. Potential destruction of wildlife habitats by mining activities. 
20. Costs of long and short term environmental damage, 

together with interference to lifestyles of residents outweigh 
any potential benefits that sand mining will provide for the 
State of Western Australia, the Local Government 
instrumentality and the local community. 

21. The area contains buildings listed on the State Register of 
Heritage Places including cottages and other building 
constructed by Thomas Peel in the 1850's.” 

 
5  On 14 December 2007 solicitors for the Shire filed a notice of 

motion to amend the Proposed Objection ("Amended Proposed 
Objection").  The grounds of the Amended Proposed Objection are as 
follows: 

"1. The location of the proposed exploration area within the 
proposed Karnup-Dandalup UWPCA is a consideration 
which impacts upon the Shire's obligation to plan for 
development within its district and impacts upon the 
obligation of the Shire in performing its function as a 
responsible planning authority, required to have regard 
inter alia to: 

(a) the objective of sustainable development; 

(b) conservation of the natural environment; 
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(c) the protection of a drinking water resource for the Perth 
Metropolitan Area; and  

(d) the possibility of damage to above and below ground 
water zones and natural aquifers. 

2. The possibility of future mineral sand mining activity over the 
aquifers which would be implicit in the granting of an 
Exploration Licence, will impact upon, complicate and 
prejudice planning decision-making associated with the 
aquifers. 

3. As a responsible planning authority, the Shire is expected by 
State planning and environmental agencies and departments 
to have regard to the impact of development on soil and 
water quality within the Shire's district, and consequently the 
Shire as a responsible planning authority is obliged to have 
regard to the possibility of any land use or activity within its 
district, including mineral sand mining, that has the potential 
to affect soil or water quality. 

4. The Shire as a responsible planning authority must concern 
itself about any possible land use or activity within its district 
that may have potential to: 

(a) increase salinity or acidity in local water and soil; 

(b) disturb the acid sulphate soils, considering that some of 
the land covered by the Application has been identified 
by the WAPC as High Risk for Acid Sulphate Soils. 

5. Mineral sand mining involves land use or activity which may 
have potential to increase salinity or acidity in local water 
and soils, or to disturb the acid sulphate soils. 

6. It is incumbent upon the Shire as a responsible planning 
authority to have regard to any possible land uses or 
activities in its district which might impact upon the amenity 
of other land owners, land users and inhabitants.  It is 
fundamental to the role of planning that it considers and 
attempts to control land uses which might impact on the 
amenity of others, and may in that way affect the public 
interest. 
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7. The possibility of mineral sand mining activities, and the 
possibility of increased traffic including heavy trucks are 
matters which have a significant potential impact on 
planning for the subject land and other land in the 
neighbourhood. 

8. Mineral sand mining is contrary to the future economic and 
community development program of the local 
Serpentine-Jarrahdale Shire rural Strategy. 

9. Mineral sand mining within the exploration area would be 
contrary to the future development program of the 
Metropolitan Region Scheme. 

10. If there was to be mineral sand mining in the exploration 
area there would be disturbance to local flora and fauna in 
and around the mining operation including Declared Rare 
Flora, Threatened Ecological Communities and areas 
designated as Bush Forever by the Western Australian 
Planning Commission. 

11. The carrying out of mining operations within the exploration 
area would threaten the destruction of wildlife habitats. 

12. The area contains buildings listed on the State Register of 
Heritage Places including cottages and other building 
constructed by Thomas Peel in the 1850's. 

13. The Shire of Serpentine-Jarrahdale has the responsibility for 
planning land uses in its local government district, and to do 
so effectively the Council must attempt to predict future uses 
of land in critical areas, having regard to all of the issues 
referred to in the preceding paragraphs 1 to 12 inclusive. 

14. The granting of an Exploration Licence over the exploration 
area gives rise to the necessary conclusion that mining 
activity could follow within the exploration area at some time 
within the foreseeable future.  Exploration without the 
expectation of possible future mining activity is nonsensical. 

15. The exploration area is adjacent to the boundary of the 
Serpentine town site, and would be less than 1 kilometre 
distant from existing residential uses in the town site.  
Serpentine is one of only 5 town sites in the whole of the 
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Shire.  The exploration area is within approximately 2km 
distance from the significant town site of Mundijong-Whitby 
which is predicted to grow from a population of several 
thousand to a population of approximately 40,000 between 
2008 and 2015 in the absence of any significant constraints.  
Considering that the Shire is experiencing extraordinary 
pressure of urban development generally associated with the 
designated town sites, and considering that the urban 
pressure within the Shire has a rapidly increasing regional 
significance, the uncertainty as to the potential for land uses 
in the vicinity of the Serpentine and Mundijong-Whitby town 
sites in the future is an extreme impediment on orderly 
planning within the Shire, which in turn has marked regional 
significance. 

16. The granting of the Exploration Licence will seriously 
compromise the Shire's planning function, and the control of 
land uses in the exploration area, and for that reason will 
seriously prejudice the public interest." 

APPLICATIONS BY THE SHIRE 

6  The Shire has two applications.  The first is an application that the 
Warden extend beyond the prescribed period of 35 days from the date of 
lodgment of ELA 70/3129 the period for lodgment of the Proposed 
Objection.  The second application is that the grounds of the Proposed 
Objection be amended in accordance with the Amended Proposed 
Objection.  There is an alternative application made on behalf of the 
Shire.  That alternative application is that if the Amended Proposed 
Objection is found by the Warden to be more than an amendment of the 
Proposed Objection and to raise wholly new issues, then the Shire seeks 
an extension of time to lodge the Amended Proposed Objection as an 
original objection. 

THE EVIDENCE 

7  The evidence before me is entirely by way of affidavit. 

Evidence for The Shire 

8  Bradley John Gleeson, the executive manager of development 
services at the Shire, in affidavits sworn on 2 November 2007 and 
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16 November 2007 respectively, says that during 2007 the Shire 
experienced very rapid and extensive urban growth and planning and that, 
because of the Shire's very limited financial base, it has only been able to 
employ a relatively small number of officers and has limited ability to 
retain the services of appropriate consultants to cater for current and 
projected planning and growth.  He says that a huge workload has been 
placed upon him and his work colleagues as a consequence.   

9  Mr Gleeson says that the need for more staff to deal with the 
pressures emanating from the demands of rapid past, present and future 
planning and growth exceeds the resource capacity of the Shire.  He said 
that the matter of ELA 70/3129 was seen by the Shire's director of 
development services as always being a matter of importance and that it 
was always considered necessary that an objection be lodged to the 
application.  He explains that, although the director of development 
services was personally involved in the preparation of the objection, she 
was unable to delegate to other staff, because of excessive workloads, and 
therefore was unable to complete and lodge an objection within the 
prescribed time limit.  Mr Gleeson submits that there is an issue of 
significant public interest involved in presenting to the Warden and the 
Minister the planning perspective of the Shire in connection with 
ELA 70/3129.   

10  Ms Meredith Ann Kenny, coordinator of planning services at the 
shire, swore an affidavit on 14 December 2007.  She says that, on 
instructions from Mr Gleeson, she prepared the Proposed Objection.  She 
says that she received a copy of ELA70/3129 from Mr Gleeson after the 
35-day period for lodging an objection had already expired.  Ms Kenny 
says that she considered, in effect, that it was not necessary to obtain legal 
advice before preparing and lodging the objection.  She reached that view 
on the basis of having on several earlier occasions prepared objections to 
mining tenement applications.  She said that she was also influenced by 
the urgency of the situation in deciding not to seek legal advice. 

11  In her affidavit Ms Kenny says that the Proposed Objection was 
prepared with regard partly to the expressed views of the Council in 
opposition to mineral sands mining within the Shire and with regard partly 
to her perception of the planning implications of the location of the 
ground applied for.  She concedes that she may have been misled as to the 
procedures that are required under the Mining Act and Regulations in 
connection with applications for tenements and objections thereto.  Her 
being misled, she says, arose from her experience for the State 
Administrative Tribunal. 
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12  In her affidavit Ms Kenny then sets out four reasons which she says 
give ELA 70/3129 special significance for the Shire.  Those four reasons 
are the current extreme pressure for urban development within the Shire 
and the ground applied for being approximately two kilometres south of 
the Mundijong town site which, it is anticipated, will experience a 
population growth from a few thousand persons at present to 40,000 
persons within 15 years.  A further factor of significance, she says, is that 
the ground applied for is adjacent to and partly within the Identified 
Structure Plan Area for development of the Serpentine town site which is 
already partly developed as an urban village and is expected to grown 
over 15 years to a population of over 4000.  Finally, she specifies as a 
matter of special significance that the ground applied for falls within the 
proposed Karnup-Dandalup Underground Water Pollution Control Area. 

13  She further states that the Shire's Rural Strategy which was prepared 
in the early 1990's at the urging of the Western Australian Planning 
Commission was adopted by the Shire and approved by the Planning 
Commission in April 1994 and has been revised in 1996 and 2002.  The 
Strategy provides a blueprint for development from 1990 to 2015.  The 
Strategy and the Shire's town planning scheme are the key planning 
instruments for the Shire.  The Strategy envisages a mix of small urban 
villages and rural landholding.  It is anticipated that between 1994 and 
2015 a further 60,000 people will be living in the area.  The Strategy says 
that suitable land for residential use is very limited and has been defined.  

14  Ms Kenny says that it is apparent that the ground applied for, even 
after excision of some of the area, as had been the subject of some 
discussion between the Shire and Iluka, still extended into the Structure 
Planning Area for the Serpentine town site.  She also commented upon the 
relationship of the ground applied for to the Proposed Karnup-Dandalup 
Underground Water Pollution Control Area. 

15  Ms Kenny concedes (par 20) that exploration for mineral sands is not 
necessarily a highly intrusive activity.  She says, however: 

"But the grant of an Exploration Licence covering the 
exploration area is a clear sign-post to the possibility that 
mineral sand-mining could occur at some time in the future over 
all or any part of the exploration area." 

16  She then says (21 to 23): 

"If mineral sand-mining was to occur over any part of the 
exploration area, it would involve a land use with potentially 
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very significant impact on adjacent and neighbouring land, and 
perhaps on land generally in the district of the Shire.   

The Shire as a responsible planning authority must have careful 
regard to possibilities of future conflict in or incompatibility of 
land uses.  That is a significant part of the business of planning.  
It is a duty the planning authority must discharge in the public 
interest. 

If some person or body other than the Shire can decide whether 
or not a land use which is potentially disruptive to urban 
development will be entertained as a possibility, then it appears 
to be in the public interest that the person be able to make that 
decision with the knowledge of the impact the use and even the 
possibility of the use (i.e. mineral sand-mining) would have on 
planning for urban development in affected areas, and a 
knowledge of the proximity of the land use (sand-mining) to a 
critical public resource, such as drinking water." 

17  Ms Kenny concludes by saying that it is in the Shire's interest and in 
the public interest that an objection be placed before the Warden. 

Evidence for Iluka 

18  Two affidavits of Mr Mark Gerus, counsel for Iluka, were lodged in 
opposition to the two applications of the Shire.  In his first affidavit 
(16 November 2007) Mr Gerus has annexed copies of correspondence 
between himself and the Shire and himself and the solicitors for the Shire.  
In his second affidavit (9 January 2008) Mr Gerus has again annexed 
copies of a number of items of correspondence relevant to these 
proceedings. 

SUBMISSIONS 

19  I received written and oral submissions from counsel for the Shire 
and counsel for Iluka.  The submissions of both counsel concurred as to 
the law that applies to applications for extensions of time and to 
applications for amendment of objections in administrative proceedings 
before the Warden.  The issues between the parties are as follows. 
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Illuka 

20  In connection with the application for extension of time to lodge the 
objection, Iluka says that there has been a failure on the part of the Shire 
to explain in a full and frank way why the Proposed Objection was lodged 
late and why the Amended Proposed Objection was not lodged until 
14 December 2007.  It is further said that the grounds of the Proposed 
Objection are without substance or merit: essentially, because the grounds 
refer to the consequences of extractive sand-mining operations rather than 
exploration activities.  Because of that, it is alleged, the grounds of the 
Proposed Objection are vexatious and frivolous as they relate to activities 
not authorised by an exploration licence.  It is also said that the Proposed 
Objection is scandalous in making sweeping allegations that mining 
activities are dangerous, will cause disease, distress, disorder and 
contamination of Perth's drinking water. 

21  It is said that each of the proposed grounds is "self-evidently without 
merit" - see Franklyn J Re Warden Heaney; Ex parte 
Serpentine-Jarrahdale Ratepayers and Residents Association (Inc) 
(1997) 18 WAR 320.  It is said that it is not desirable in the context of the 
Act and Regulations that a hearing be conducted on the Proposed 
Objection. 

22  As to the application to amend, Iluka says that the amendment 
application is an attempt to avoid the strict timing provisions of the Act 
relating to objections.  It further says that no sufficient explanation has 
been given by the Shire for the nine-month delay in lodging the 
application to amend.  Iluka also submits that the Amended Proposed 
Objection fails to cure the defects in the Proposed Objection and, further, 
that it seeks to raise new issues on a new basis.  The submissions then 
identify those new grounds or new issues that it is said are raised.  

23  It is submitted that the only power vested in the Warden to allow 
amendments to an existing objection arises from subs 142(4).  It is said 
that no amendment may be permitted pursuant to that subsection where 
any other party will be unfairly prejudiced or where the amendment 
would, in broad terms, offend the rule in Weldon v Neal (1887) 19 QBD 
394. 

24  Iluka submits that what is raised in grounds 1, 3, 4, 6, 13, 15 and 16 
of the Amended Proposed Objection amount to an objection on planning 
grounds, namely, as to the effect that the grant of ELA 70/3129 will have 
on the Shire's role and function as a "responsible planning authority".  It is 
said that such an issue is not raised by the Proposed Objection.  It is 
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further said that, in any event, insofar as the Amended Proposed Objection 
raises such planning grounds, because of s 120 of the Act, such 
amendments do not assist the Shire in opposition to the grant of the 
tenement application.  It is noted by Iluka that in the Supreme Court 
ordinarily leave is not granted to amend a pleading into a form which 
ought to be struck out and that a court will not grant leave to a party to 
make a defective amendment.  It is said that that principle should be 
applied when considering application made pursuant to s 142 of the Act. 

The Shire 

25  It is argued that the Proposed Objection is not without merit and that 
it does contain grounds for objection that are not hopeless.  Those grounds 
are identified as relating to conservation and protection of water 
resources, conservation of the environment, conservative of heritage 
buildings and the impact on the planning functions of the Shire. 

26  Concerning the extension of time, it is submitted that there is no 
prejudice that could flow to Iluka by extending by 21 days the period of 
time for lodging the Proposed Objection.  It is noted that no prejudice is 
raised by Iluka in relation to the application for extension of time.  It is 
submitted that the circumstances in which the Shire failed to lodge the 
proposed objection within the prescribed time, in summary, are that the 
Shire is financially under-resourced in relation to staffing levels, that 
inadequate staffing levels have resulted in staff being overworked and 
unable to deal with matters, even urgent matters, in a timely fashion and 
that the Proposed Objection does in fact raise grounds which ought to be 
canvassed by way of evidence and submissions at a public hearing before 
the Warden prior to the Minister finally determining the application.  It is 
said that even if the Shire is not given the opportunity to appear and be 
heard before the Warden, it will, nevertheless, seek to make submissions 
to the Minister before the Minister finally determines the application. 

27  In respect of the application to amend the Proposed Objection, the 
Shire submits that it is not the case that the Shire is attempting to lodge a 
wholly new objection many months out of time.  The Shire, however, 
takes a reserved position in that regard, namely, it says that if it is the case 
that the Amended Proposed Objection is not truly an amendment of the 
Proposed Objection and, rather, is a wholly new objection, then leave is 
sought to extend the period within which the new objection may be 
lodged.  It is said, in effect, that because legal advice was not obtained 
prior to the lodgment of the Proposed Objection, it lacks precision.  It is 
said that the Amended Proposed Objection is an elucidation of existing 



[2008] WAMW 6 
CALDER M 

2008WAMW6.doc   (<CES>) Page 14 

but less well expressed grounds.  It is observed that some of the grounds 
as particularised in the Proposed Objection have in fact been abandoned in 
the Amended Proposed Objection.  It is denied that the Proposed 
Objection or the Amended Proposed Objection contain grounds that are 
frivolous or vexatious or scandalous. 

28  Iluka submitted that several of the grounds contained in the 
Amended Proposed Objection are objections on "planning grounds", 
namely, as to the effect that a grant of ELA 70/3129 will have on the 
Shire's role and functions as a responsible planning authority.  Iluka says 
that that is a new issue but, in any event, by the operation of s 120 of the 
Act such grounds do not assist the Shire in opposition to the grant of the 
application.  The response of the Shire to that submission is that such 
planning issues are not newly raised in the Amended Proposed Objection.  
It is argued that s 120, rather than having the effect that objections on 
planning grounds are not appropriate, has the effect, that the Warden must 
give consideration to planning issues and that it expressly allows for a 
requirement that the Minister consult with the Minister responsible for 
planning in certain circumstances.  It is said by the Shire, in effect, that it 
is preferable that the Minister administering the Mining Act have the 
potential benefit of the ventilation of such issues before the Warden when 
that Minister, as the Minister is required to do under subs 120(1), is to 
"take into account" the provisions of any town planning scheme in force 
when considering an application for the grant of a mining tenement. 

CONCLUSIONS 

29  I am of the opinion that the time prescribed pursuant to reg 67 for the 
lodgment of an objection in the form of the Proposed Objection by the 
Shire should be extended to the date when it was received by the Mining 
Registrar, namely, 13 April 2007.  I am of the opinion that the Amended 
Proposed Objection is to be characterised as an amendment and that it is 
not, in whole or in part, a "new" objection.  The amendments contained in 
the Amended Proposed Objection are allowed.  My reasons for the 
abovementioned conclusions are as follows. 

30  I am satisfied that the Shire has a genuine and reasonable concern 
that the granting of ELA 70/3129 will have a continuing adverse impact 
upon its responsibilities and functions as a Local Government authority.  I 
am satisfied that the Shire always intended to object to ELA 70/3129.  I 
find that the circumstance of the reasons for the delay in lodging the 
objection are as outlined in the affidavits of Mr Gleeson and Ms Kenny. 
The fundamental reason for the failure to lodge an objection within the 
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prescribed period of 35 days was a failure, in the context of severe 
insufficient staff and funds resources, to give adequate priority to the task 
to enable that to be done.  I consider that there is no prejudice that will 
flow to Iluka from the extension of the period for lodgment to 13 April 
2007 in lieu of 23 March 2007. 

31  In Molopo Australia Ltd v Eastern Gold NL [1989] WAR 270, 
Brinsden J specifically identified (271, line 39) inadvertence as a reason 
why reg 67 provided a degree of flexibility.  I am satisfied from the 
contents of the affidavits of Mr Gleeson and Ms Kenny that neither of 
those officers had taken the step of referring to the Mining Act or 
Regulations in order to ascertain whether there was a time limit for the 
lodgment of an objection.  Ms Kenny made a decision, apparently based 
on inappropriate past experience, that led her to believe that the lodgment, 
within the prescribed time, of an objection was of less significance than it 
in fact is.  All of the abovementioned matters, however, go to the question 
of a cause for the delay rather than whether the period of extension is 
reasonable.  They are only one aspect of all of the circumstances that must 
be taken into account in determining the reasonableness of the period of 
extension sought. 

32  The Proposed Objection and the Amended Proposed Objection are 
not self-evidently without merit.  It is true that the Proposed Objection has 
the hallmarks of an inappropriate broad-brush approach designed to cover 
as many potential issues as the author thought possible.  That is not a 
proper approach to the drafting of an objection. The consequences of it 
being that it was necessary that the Proposed Objection be refined in order 
to achieve what an objection is meant to achieve, in terms of its contents, 
namely, identifying with an appropriate degree of precision those issues 
that the objector wishes to have the Warden and the Minister give 
consideration to in the exercise of their respective roles in dealing with an 
application for the grant of a mining tenement. 

33  Analysis of the contents of the Proposed Objection reveals that the 
grounds raised by the Shire in support of its contention that it is against 
the public interest, broadly speaking, fall into environmental issues, public 
health issues, road safety issues, economic issues, planning issues and 
heritage issues.  As separate categories, all of those categories, again 
speaking broadly, may be identified as matters going to the exercise of the 
discretion of the Minister under s 111A of the Act as well as to the 
determination of appropriate conditions upon the grant of ELA 70/3129.  
The difficulty with the Proposed Objection is that it contains particulars, 
in the form of the 21 separate paragraphs, that are, in several instances, 
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lacking in precision, lacking in apparent relevance and far too widely 
expressed.  Those are matters which, in my opinion, can be adequately 
addressed by requiring particularisation or abandonment or by the 
objector not being given the opportunity by the Warden to be heard inn 
respect of them.  They are not, in the present case, a justification for 
refusing an extension of time.   

34  In respect of the amendment to the Proposed Objection, I am of the 
opinion that the Amended Proposed Objection has the effect of narrowing 
and refining the issues to be considered by the Warden and the Minister.  
The primary focus of the objection as amended is upon the immediate and 
long-term impacts on the planning responsibilities of the Shire.  The 
notion of planning being taken, expressly in the Amended Proposed 
Objection, to relate to sustainable development, conservation of the 
natural environment, conservation of protection of water resources, 
impacts of exploration and potential future mining upon planned land 
uses, economic consequences, flora and fauna conservation and heritage 
issues.  All of those issues were, in one way or another, directly or 
indirectly addressed in the Proposed Objection. 

35  As argued by Iluka, on its face, the Proposed Objection had a future 
focus related to the impacts of extractive sand-mining operations.  The 
amended objection expressly addresses, in its first paragraph, the impact 
of the location of the proposed exploration area.  It addresses the 
obligation of the Shire, as a responsible planning authority, to have regard 
to all possible future land uses, including both exploration and extractive 
mining.  In its concluding paragraph (16) the Amended Proposed 
Objection says that the granting of the exploration licence would seriously 
compromise the Shire's planning function and the control of land uses in 
the exploration area and for that reason will seriously prejudice the public 
interest. 

36  The Shire is a body that has the responsibility for long-term future 
planning.  It has an obligation to take into account in its planning all 
present and potential future matters that may have an impact on its current 
and its future ability to achieve its planning objectives.  It cannot be said 
that it is not arguable that the existence of an exploration licence over the 
ground applied for by Illuka will not make planning by the Shire for the 
future more difficult than would the existence of a mining lease. In the 
latter case there may, for example, in fact be less uncertainty about where 
the activities that may adversely impact upon the ability of the Shire to 
plan with precision and certainty will be located. In my opinion, it is not 
unarguable that the grant of ELA 70/3129 over some or all of the ground 
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applied for will not have consequences that may properly justify the 
exercise by the Minister of the discretion under s 111A to refuse grant 
over some or all of the ground applied for. 

37  In considering whether it is appropriate that a potential objector be 
given the opportunity to raise particular grounds of objection for hearing 
before the Warden, it must not be overlooked that it is open to a Warden 
to recommend to the Minister that part only of the ground applied for be 
the subject of grant and that it is open to the Minister, regardless of what 
the Warden expresses in the Warden's report and recommendation, to 
grant only part of the ground applied for.  In my opinion it is appropriate 
that a body such as the Shire, having the significant long-term planning 
and associated responsibilities that it does, be given the opportunity at all 
stages of the determination of an application for the grant of a mining 
tenement to participate. In the course of the hearing of the hearing of the 
applications for extension of time and for amendment of the Proposed 
Objection, consideration was given to the meaning and effect of s 120 of 
the Act; in particular, what is meant by the proviso therein that the 
provisions of any town planning scheme or local laws shall not operate to 
prohibit or affect the granting of a tenement or the carrying out of mining 
operations.   I am of the opinion that it is not an effect of s 120 that a local 
government authority is prevented from raising as a ground of objection to 
the grant of a mining tenement the impact that such a grant will have upon 
the implementation of and the future course of a town planning scheme or 
of local laws. The right given by s 59 of the Act to object to the grant of 
an explanation licence is not expressed to be limited in any way as to 
either the category of person that is entitled to object or as to the subject 
matter upon which any ground of objection is based. There is, in my 
opinion, as between the meaning and effect of s 59 in that regard and the 
meaning and effect of s 120, no inconsistency that arises from s 59 
enabling any objector to object to grant upon grounds that embrace 
matters that are also within the ambit of s 120. I cannot see how the 
hearing before a Warden of evidence and submissions related to such 
matters, whether from a local government authority or any other objector, 
could potentially adversely impact upon the performance by the Minister 
of the Minister’s duties under either s 120 or ss 57 and 59 or under any 
other relevant provision of the Act or the Regulations. Another factor to 
be considered is that, while the Minister may be obliged, in carrying out 
the duties of the Minister under s 120, to not deny procedural fairness to a 
local government authority, the manner in which that is achieved is, in 
practice, very much controlled by the Minister and, almost certainly, 
would not include an adversarial public hearing conducted by a person 
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who is obliged to act in a judicial manner such as a Warden is obliged 
under s 59. I consider that it was not the intention of Parliament in 
enacting s 120 to exclude local government authorities from the objection 
process in respect of matters that are dealt with in s 120. 


