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CALDER M 

APPLICATION FOR CONTIGUOUS HEARINGS OF APPLICATIONS 
FOR EXPLORATION LICENCES AFTER BALLOT 

 

THE PROCEEDINGS 

1  On 20 February 2007 Jindalee Resources Ltd ("Jindalee") applied for 
the grant of exploration licence 63/1144 ("ELA 63/1144").  On the same 
day Blackham Resources Ltd ("Blackham") applied for the grant of 
exploration licence 63/1147 ("ELA 63/1147").  Jindalee's application is 
for 33 graticular blocks.  Blackham's application is for 24 graticular 
blocks, all of which are the subject of Jindalee's application. 

2  There is no objector to Blackham's ELA 63/1147.  Blackham has 
objected to Jindalee's ELA 63/1144.  Wesfarmers Premier Coal Ltd 
("Wesfarmers") and Mokey Pty Ltd ("Mokey") have both objected to 
Jindalee's application. 

3  In March 2007 Wesfarmers and Mokey jointly applied for the grant 
of a mining lease (MLA 63/638) which is over the ground which is the 
subject of both ELA 63/1144 and ELA 63/1147. 

The Ballot 

4  Warden Temby, on 15 May 2007, conducted a ballot pursuant to 
s 105A of the Mining Act 1978 (WA) "("the Act") in respect of 
ELA's 63/1144 and 63/1147.  The outcome of the ballot is that it was 
thereby determined that Blackham's application ELA 63/1147 had priority 
over Jindalee's application ELA 63/1144 for purposes of subs 105A(3). 

The Application for Contiguous Hearings of ELA's 63/1144 and 63/1147 

5  Jindalee has made application for its application, ELA 63/1144, to be 
heard by the Warden immediately after the Warden hears Blackham's 
application, ELA 63/1147.  All of Blackham, Wesfarmers and Mokey 
object to such a procedure for the hearing of the two applications.   

6  Mr Chandler, counsel for Jindalee, annexed to his affidavit affirmed 
on 13 December 2007 a copy of a letter dated 11 December 2007 to 
solicitors for Blackham and to solicitors for Wesfarmers and Mokey.  In 
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the letter Mr Chandler foreshadowed that Jindalee would be making an 
application for the two ELA's to be heard together and he set out 
Jindalee's reasons in support thereof.  The reasons set out therein are: 

"1. Jindalee's Application and Blackham's Application are 
competing tenement applications, with substantial parts of 
each over common ground. 

2. Jindalee's Application and Blackham's Application must be 
heard by a Warden, and the Warden must make a 
recommendation to the Minister concerning Jindalee's 
Application and Blackham's Application. 

3. Blackham's 'right of priority' by reason of ballot does not 
entitle it to the grant of Blackham's Application, and the 
High Court has indicated that the Minister ought consider 
competing tenement applications at the same time. 

4. Jindalee is entitled to procedural fairness during the 
process of having its Application heard and determined and 
the Warden must ensure that Jindalee is accorded 
procedural fairness.  This requires Jindalee's Application 
and Blackham's Application to be heard at the same time so 
that the Warden may consider the evidence relating to each 
application at the same time, and forward his 
recommendation to the Minister at the same time. 

5. The hearing he hearing of Jindalee's Application and 
Blackham's Application at the same time is an efficient use 
of the Warden’s time and resources given that he must make 
a recommendation to the Minister concerning each 
application, and Wesfarmers is an objector to each 
application and will (presumably) present the same or 
similar evidence in support of each objection." 

7  At the date of that letter Wesfarmers was an objector to Blackham's 
application.  Since then, however, Wesfarmers, and the joint objector, 
Mokey, have withdrawn that objection. 

8  Mr Chandler continued in his letter of 11 December 2007 as follows: 

"Jindalee does not seek to be a party to Blackham's Application; 
for example, Jindalee does not seek to cross-examine witnesses 
in relation to any affidavit evidence given on behalf of Blackham.  
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Any directions which are necessary for the hearing of Jindalee's 
Application at the same time as Blackham's Application can be 
agreed prior to the applications being listed for hearing.  For 
example, we consider that an efficient way for the hearing to 
proceed would be for Blackham's witnesses to be available for 
cross-examination, to be followed by Jindalee and Wesfarmers' 
witnesses." 

9  All of Blackham, Wesfarmers and Mokey strongly oppose the 
application for the hearings of the two ELA's to be heard as proposed. 

SUBMISSIONS 

10  I received both written and oral submissions from Jindalee and from 
the Respondents. 

Jindalee 

11  It is submitted that in respect to the competing ELA's the Warden 
may make one of four recommendations, namely: 

• Jindalee's application be granted and Blackham's application 
be refused 

• Blackham's application be granted and Jindalee's application 
be refused 

• Jindalee's application and Blackham's application both be 
refused, or 

• Jindalee's application and Blackham's application both be 
granted in part. 

12  It is said that the Minister may adopt any of those four possible 
recommendations when making his decision.  It is further said that the 
Warden cannot recommend that Jindalee's application and Blackham's 
application both be granted in their entirety.  It is argued that to do so 
would render the role of the Warden futile as the result would be 
recommendations that the Minister could not properly follow. 

13  It is said that it follows from the abovementioned matters that the 
Warden’s recommendation concerning both applications must be 
forwarded to the Minister for his consideration at the same time because if 
a report and recommendation in respect of one of the matters is forwarded 
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to the Minister without a report and recommendation in respect of the 
other, the Minister would not have, in giving consideration to the exercise 
of his discretion in relation to the first matter, all of the material necessary 
for him to properly do so.  It is said that the Minister must consider the 
Warden’s recommendation and report in respect of each of the 
applications and must consider the evidence relating to each of the 
applications before the Minister will be able to properly make a decision 
concerning each of them. 

14  Jindalee says that none of Blackham, Wesfarmers and Mokey will 
suffer any prejudice from the competing applications being heard in the 
manner proposed but, if that does not occur, that Jindalee will suffer 
prejudice by being denied procedural fairness.  It is said that the Warden 
is the principal "gatekeeper" of procedural fairness during processes under 
the Act which require the Warden to make a recommendation to the 
Minister such as the process for hearing and determining competing 
applications for exploration licences that are subject to objections.  
Jindalee says that in the case of competing applications for the grant of an 
exploration licence where the applicants are not also objectors to the 
competing applications procedural fairness is constituted by (at least) 
permitting the competing applicants to place before the Warden at the 
same time evidence to enable the Warden to understand the nature of the 
competing interests claimed by the applicants so that the Warden may 
properly fulfil his or her filtering recommendatory role for the Minister.   

15  It is said that, by reason of the Warden and  Minister having to, 
respectively, recommend and decide whether there should be a grant 
arising from the competing applications, the interests of the competing 
applicants are obviously in conflict and may adversely be affected if 
denied the opportunity to have their application heard by the Warden at 
the same time.  It is said that Jindalee's entitlement to procedural fairness 
during the process of having its application heard and determined and the 
critical role of the Warden in ensuring Jindalee is accorded procedural 
fairness necessarily requires that both applications be heard at the same 
time and that the Warden’s recommendation, report and evidence in 
respect of both applications is forwarded to the Minister at the same time. 

16  Concerning the meaning and effect of s 105A of the Act, Jindalee 
relies upon the dicta of the majority in Hot Holdings Pty Ltd v Creasy & 
Ors (1995-1996) 185 CLR 149 at 170 to 171 and 178.  I will refer in my 
conclusions herein to relevant parts of that case.  Jindalee also relies upon 
commentary by Buss JA in Re  Minister for Resources; Ex parte Cazaly 
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Iron Pty Ltd [2007] WASCA 175 at par 263.  I will also later refer to that 
commentary of his Honour. 

17  During oral submissions to me counsel for Jindalee confirmed that 
Jindalee would not seek to be treated as a party to Blackham's application 
and that Jindalee would not seek to cross-examine witnesses in relation to 
any affidavit evidence given on behalf of Blackham.  He further said that 
Jindalee did not consider that either Blackham or Jindalee was entitled to 
tender evidence relating to the application of the other or to cross-examine 
witnesses of the other or to make submissions in relation to the 
application of the other.  He also stated that Jindalee did not consider that 
either Jindalee or Blackham was entitled to rely upon evidence led in 
relation to the competing application for the purpose of pursuing its own 
application.  Counsel for Jindalee also agreed that Blackham is the only 
party entitled to be heard in respect of Blackham's ELA 63/1147. 

18  Jindalee submit, however, that in relation to Jindalee's and 
Blackham's competing applications the Warden is entitled to consider 
evidence led in relation to one application for the purpose of making a 
recommendation in relation to the other application.  It is submitted that 
the legislative policy of the Act and Regulations means that the Warden 
must have regard to the evidence in each of the competing applications 
when considering the Warden’s recommendation in each case.  In 
response to submissions of the Respondents concerning the inconsistency 
between the view of the minority in Hot Holdings (supra) and the 
practice of the Minister (whereby competing applications are processed 
consecutively in accordance with their priorities and are not considered 
together), Jindalee says that the view expressed by the majority in that 
regard in Hot Holdings should be taken as the law concerning the 
meaning and effect of s 105A and that the practice of the Minister and of 
the Department is an irrelevant consideration. 

19  Concerning the argument of the Respondents to the effect that the 
proposal of Jindalee will have the effect of delaying the conclusion of the 
hearing of its application before the Warden because, in part, of the 
additional complexity that will arise from the hearing in Jindalee's 
application of evidence and submissions from the Objectors (Wesfarmers 
and Mokey), counsel for Jindalee says that Jindalee's own case lacks 
complexity as its case will be focused only upon satisfying the Warden, 
pursuant to subs 57(3) of its ability to effectively explore the ground 
applied for and that the only complexity that will arise will come from the 
nature and content of the objection to Jindalee's application. 
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20  Jindalee submits that this case concerns the nature of the role of the 
Warden in the whole of the process provided for in the Act, including, in 
particular, the provisions of s105A. 

The Respondents 

21  Blackham, Wesfarmers and Mokey made a joint submission.  They 
begin by noting that, as there is now no objector to Blackham's 
application, there is no person other than Blackham that has any 
entitlement to be heard in relation to Blackham's ELA 63/1147.  It is said 
that, therefore, the only live issue before the Warden in relation to 
ELA 63/1147 arises from the provisions of subs 57(3) of the Act, namely, 
whether Blackham can satisfy the Warden that it is able to effectively 
explore the ground applied for.  In that regard, it is said that it is 
Blackham's intention to proceed by way of affidavit evidence only. It is 
further said that the affidavit evidence will include details of matters that 
are highly confidential and should not be disclosed to Jindalee. 

22  Submissions are made in some detail concerning the differing 
opinions expressed by the majority of Brennan CJ, Gaudron and 
Gummow JJ and the minority of Dawson and Toohey JJ in Hot Holding 
Pty Ltd v Creasy & Ors (supra) at 169 to 170 (majority) and at 178 
(minority).  The Respondents say that, on the majority view, all 
competing applications are to be considered by the Minister together and 
priority is merely a factor which goes to the Minister’s discretion and 
which, if all other things are equal, will be determinative.  It says that the 
view expressed by the minority is that competing applications are 
considered consecutively in order of their priority.   

23  It is then submitted that there are two fundamental difficulties with 
the view of the majority which makes their preferred construction 
unworkable in practice.  The first difficulty, it is said, is that the majority 
has apparently assumed that all competing applications are able to be 
considered together.  That, it is submitted, is not the case.  In support of 
that proposition the situation of a prospecting licence application and an 
exploration licence application being made over the same ground is cited 
as an example where, because it is the Warden alone who determines 
whether the prospecting licence will be granted and the Minister who 
finally determines whether the exploration licence will be granted, it is 
said to be impossible for such applications to be considered together and 
impossible, to bring to bear upon the final determination of each of those 
applications by procedurally independent persons, namely, the Warden 
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and the Minister, such considerations as may be required to decide 
whether or not "all things are equal".   

24  Another significant difficulty that the Respondents submit arises out 
of the majority view that all competing applications must be considered 
together regardless of when they are lodged is the potential for there to be 
a long delay pending the final determination of a first-in-time application, 
during which period of delay any further applications that are in 
competition with the first application may be lodged, having the effect 
that the earlier application would have to be "put on hold" pending the 
progress of a later application to a stage where the Minister could consider 
both applications at the same time in order to determine which applicant 
should be successful. 

25  The Respondents submit, however, that even if the view of the 
majority in Hot Holdings is to be taken as being correct, then it does not 
follow that the procedure proposed by Jindalee is necessary or desirable.  
It is said that even if the Minister is obliged to consider both applications 
together, it does not logically follow that the recommendations must be 
forwarded at the same time to the Minister by the Warden and it certainly 
does not follow that there must be a joint hearing of the competing 
applications.  It is said that Jindalee's substantive concern is not the 
manner by which the Warden hears the applications but the manner by 
which the Minister considers the applications and that that is a matter for 
the Minister to be properly addressed by submissions to the Minister and 
not by an application to the Warden. 

26  The Respondents argue that it appears that Jindalee, in contending 
that the Warden should consider evidence relating to the Jindalee 
application when considering the Blackham application, is presumably 
seeking a finding that the two applications are not equal.  It is said that the 
Warden has no role in considering whether competing applications are 
"equal" or that one is "better" than the other and should therefore be 
granted.  Reference is made to DFD Rhodes Pty Ltd v FMG Pilbara Pty 
Ltd [2005] WAMW 23 at 16 to 22. 

27  Concerning the submissions of Jindalee concerning its right to 
procedural fairness, the Respondents say that because Jindalee never 
lodged an objection to Blackham's ELA 63/1147, Jindalee cannot, before 
the Warden, argue that the Blackham application should not be granted.  It 
is said that the procedures under the Act which allow objections to be 
lodged are the means by which Jindalee could have and should have 
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sought to ensure that any procedural fairness that it was entitled to was 
extended to it. 

28  I should note that Jindalee denies that it is seeking a finding by the 
Warden that the two ELA's are not equal or that Jindalee's application is a 
better one.  It is also to be noted that the position of Jindalee in relation to 
procedural fairness is that the procedural fairness that is spoken of in that 
context is procedural fairness for Jindalee in the hearing of Jindalee's 
application and not in the hearing of Blackham's application.  The 
Respondents' response to that proposition, however, is that counsel for 
Jindalee indicated in the course of oral submissions that it was Jindalee's 
view that the Warden is entitled to consider evidence led in relation to 
one application for the purpose of making a recommendation in relation to 
the other application.   

29  The Respondents say that the effect of the procedure proposed by 
Jindalee is that Blackham's evidence in support of its application would be 
by affidavit only, that Jindalee would then present its evidence in 
connection with Jindalee's application, that Wesfarmers and Mokey, as the 
objectors to Jindalee's application, would then present evidence and that 
the Warden would then give consideration to the making of a report and 
recommendation in relation to each of the ELA's, such consideration 
being given to both at the same time, having regard in each case to the 
evidence presented in the case of the other application.   

30  It is said by the Respondents that if Jindalee is to present evidence in 
support of its own application, which evidence is to be taken into account 
by the Warden in making a recommendation in respect of Blackham's 
application, then it must follow that Blackham be entitled to 
cross-examine all witnesses in Jindalee's application and to make 
submissions in relation to Jindalee's application.  In that context counsel 
for the Respondents observed that counsel for Jindalee had said in the 
course of oral submissions that it was Jindalee's view that neither 
Blackham nor Jindalee were entitled to tender evidence in relation to the 
competing application, that neither Blackham nor Jindalee would be 
entitled to hear and receive evidence tendered in relation to the application 
of the other and that neither Blackham nor Jindalee would be entitled to 
cross-examine witnesses in relation to evidence led in connection with the 
application of the other, nor would each be able to make submissions in 
relation to the application of the other or the evidence led in support of it.  
Jindalee's counsel has also said that it was of the view that neither of the 
applicants was entitled to rely upon evidence led in relation to the 
competing application for the purpose of pursuing its own application. 
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31  The Respondents submit that the procedure proposed by Jindalee 
will create considerable procedural uncertainty and that it is not possible 
to determine in advance what procedural consequences may arise if there 
is a joint hearing and, therefore, it is not appropriate because of such 
uncertainty to direct that there be a joint hearing.  It is said that a joint 
hearing will necessarily delay the hearing and determination of the 
Blackham application. 

32  In summary, the Respondents say that the procedure proposed by 
Jindalee will produce no procedural efficiency advantage, is not based 
upon any legal requirement or justification, is not a logical consequence 
of the Minister’s powers and duties and obligations under s 105A and that 
the essence of Jindalee's position must, ultimately, before the Minister, be 
that despite Blackham achieving, by way of the ballot, whatever benefits 
flow from the outcome of the ballot, nevertheless, Jindalee should be 
favoured with a grant in preference to Blackham.  That, it is said, requires 
an assessment of the merits of the competing applications in respect of 
which the Warden has no role. 

CONCLUSIONS 

The Nature of Jindalee's Application 

33  Jindalee's application before me is for a direction that ELA's 63/1144 
and 63/1147 "be heard at the same time".  In submissions, reference has 
been made by Jindalee to a "joint" hearing.  What is in fact being asked 
for, as is described in Mr Chandler's letter of 11 December 2007 to 
Blackham's solicitors to which I have previously made reference, which is 
itself consistent with concessions made by Mr Chandler in the course of 
oral argument before me, is to have the Warden in fact conduct separate 
contiguous hearings of each application with the hearing of Blackham's 
ELA 63/1147 be completed first, followed immediately thereafter by the 
commencement and completion of the hearing of Jindalee's ELA 63/1144, 
including the hearing by the Warden of the objectors to ELA 63/1144 and, 
in each case, with the Warden not forwarding the Warden’s report and 
recommendation and other material in respect of each hearing to the 
Minister until both reports and recommendations have been prepared by 
the Warden and with both reports and both recommendations and all of 
the required accompanying material being forwarded at the same time to 
the Minister for the Minister’s consideration and determination in 
accordance with subs 60(5) and (6) of the Act. 
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34  It is, in effect, proposed by Jindalee that there be two procedurally 
discrete hearings, together conducted as a continuum where the party or 
parties involved in the hearing of one of the ELA's takes no part in the 
hearing of the other ELA.  It is proposed by Jindalee that the Warden, 
however, would be entitled to consider evidence led in relation to one 
ELA for the purpose of making a recommendation in relation to the other 
ELA.  It is also proposed, however, that Jindalee would not be heard in 
respect of Blackham's ELA.   

35  It is in the light of the nature of Jindalee's application that its 
submissions must be considered and the issues raised therein determined. 

The Decision of the High Court in Hot Holdings 

36  In its first decision in Hot Holdings v Creasy ((1995-6) 185 CLR 
149) the majority of Brennan CJ, Gaudron and Gummow JJ, having 
expressly said (169) that it was not necessary for the Court to decide upon 
the nature of the "right in priority", said that, nevertheless, it seemed 
appropriate to make some comment about the submissions that had been 
presented on the point to the Court.  In their joint judgment Dawson and 
Toohey JJ noted (175) that in each case then before the Court special 
leave to appeal was limited to the issue "whether certiorari lies to 
challenge a decision by a Warden to conduct a ballot for the purposes of 
determining the party entitled to the priority right conferred by s 105A(1) 
…".  They acknowledged (176) that s 105A stood "at the centre of the 
dispute …".  Their Honours did not expressly say so and, in the context in 
which they commented about the effect that the having of a right in 
priority under s 105A may have upon the procedure to be followed by the 
Minister, it does not appear that Dawson and Toohey JJ intended by 
implication to express any ratio decidendi about the effect of any such 
priority.   

37  On two occasions (169 and 170) the majority expressly said that it 
was not necessary to decide upon the nature of the right in priority.  They 
observed that there were two alternative views that had been suggested; 
one being that the applicant with priority is entitled to have the Minister 
deal with its application without regard to competing applications.  The 
Minister beginning by considering only the first application and that 
subsequent applications are considered only if the first one fails for some 
reason, and the second of the two alternative views being that the priority 
right is no more than a right to grant if there are competing applications 
and "all things are equal".  That is to say, (upon the second view) the 
Minister considers all the applications which are before the Minister and 
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simply bears in mind that one was the first in time and, in that situation, 
where all other things are equal that first in time will succeed. 

38  The majority noted that there was "some support" for the former 
view and made reference to Stow v Mineral Holdings (Australia) Pty Ltd 
(1977) 180 CLR 295.  The majority noted that that case was determined 
before the enactment of the Act in 1978.  Their Honours then said (170), 
"It appears that the latter view is preferable."  It then said that that view 
has gained some currency and they made reference to the decision of 
Brinsden J in Tortola Pty Ltd v Saladar Pty Ltd & Holloway [1985] 
WAR 195 where Brinsden J said: 

"Perhaps (but without deciding) so far as the Minister is 
concerned the section should be read as providing that if all 
other things are equal the right in priority should be afforded to 
the earlier application." 

39  Immediately thereafter, the majority then repeated that for purposes 
of the appeals then before the Court it was not necessary to decide the 
issue.  They said it is fair to say, at least, that, on either view of the right, 
the Minister is not bound to grant the application of the first in time or the 
winner of the ballot.  Their Honours again noted that that was not the 
point - the point before the Court being whether the decision as to initial 
compliance at the same time which led to the order by the Warden for a 
ballot to be held had an apparent or discernible legal effect upon the 
Minister’s final decision.  The majority then gave detailed consideration 
to the content and nature of the Minister’s statutory obligations under the 
Act in connection with the determination of an application for the grant of 
an exploration licence or a mining lease. 

40  In the context of determining whether or not the availability of 
certiorari arose out of the proceedings that had thus far been conducted 
before the Warden, Dawson and Toohey JJ said (178): 

"Given the very clear statement of the power of the Minister to 
grant or refuse an application, it is hard to see that s 105A (1) 
does more than give the applicant who first complies with the 
initial requirement a factor in his favour which the Minister 
cannot ignore, any more than he can ignore any other relevant 
consideration, but which does not preclude the Minister from 
refusing the application or acceding to another.  The provision 
does no more than give the applicant who first complies a right 
to have their application considered in priority to other 
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applications.  Vague and inconclusive though this proposition 
may be, we are unable to extract greater precision when the Act 
is read as a whole." 

41  It is apparent that both the majority and the minority in Hot Holdings 
consider that the right in priority is not the same as and does not create in 
the applicant an absolute right to grant.  Dawson and Toohey JJ expressly 
agreed (178) with the comments of Rowland J in his decision when the 
matter was before the Full Court of Western Australia where Rowland J 
said that he could see no reason why the Act, having given to the Minister 
an absolute discretion to grant or refuse a mining tenement where there is 
only one applicant, would oblige the Minister to grant a tenement to an 
application who is first in time where there is more than one applicant.  
Immediately thereafter Dawson and Toohey JJ said: 

"The rejoinder might fairly be made:  what are the consequences 
of being the first to comply with the initial requirement, whether 
that position is reached in fact or pursuant to a ballot." 

42  It is at that point that their Honours went on to make the comment 
that I have previously (par 40) noted concerning the effect of s 105A (1).  
It is quite apparent that there is no disagreement between Brennan CJ, 
Gaudron and Gummow JJ, on the one hand, and Dawson and Toohey, on 
the other, as to the conclusion that a right in priority does not create an 
entitlement to the winner of the ballot or the first in time in fact to a grant 
in priority to others who are subsequent in time whether in fact or 
pursuant to a ballot.  As the majority said (170), "… on either view of the 
right the Minister is not bound to grant the application of the first in time 
or the winner of the ballot". 

43  In my opinion the majority has not said that it is the law that the 
priority right is no more than a right to grant if there are competing 
applications and all things are equal.  The essential difference between the 
judgment of Brennan CJ, Gaudron and Gummow JJ, on the one hand, and 
Dawson and Toohey JJ, on the other, in respect of that aspect of s 105A 
(1) is that the former favoured the view that the Minister considers all 
competing applications at the same time and the latter are of the opinion 
that the first who complies with the initial requirement, in fact or by 
ballot, has a right to have his application "considered in priority to other 
applications".  Dawson and Toohey JJ expressly acknowledge that their 
proposition is vague and inconclusive.  They have not expressly stated 
what "considered" means.  However, it appears that, having said that first 
compliance with the initial requirement is a factor which the Minister 



[2008] WAMW 7 
CALDER M 

2008WAMW7.doc   (<CES>) Page 15 

cannot ignore "… any more than he can ignore any other relevant 
consideration …", it seems to me that it is arguable that the presence of 
and the relative "merit" of competing applications may be an "other 
relevant consideration" that the Minister can properly take into account if 
he chooses to do so. 

44  The point that is relevant to the application before me that I see as 
emerging from the judgments of the members of the High Court in Hot 
Holdings in 1996 is that it is not for the Warden to be concerned about 
how the Minister deals with competing applications where priority has 
been determined, either by fact or by ballot, for purposes of s 105A.  In 
their decision Brennan CJ, Gaudron and Gummow JJ make it clear (168, 
174) that the Warden must convey to the Minister the Warden’s 
satisfaction, and the material that led to such satisfaction, that the need to 
conduct a ballot to determine priority had arisen and that the ballot has 
been conducted, together with the outcome of the ballot.  Beyond 
concluding that there was a need for a ballot and then conducting a ballot 
and then informing the Minister which applicant had won the ballot, the 
High Court indicated that the Warden had no other role to perform in 
connection with the role of the Minister to apply the provisions of s 105A.   

45  In my opinion, not having been expressly stated by the High Court, it 
cannot be implied from anything said in either of the judgments of the 
Court in Hot Holdings (1996 decision) that the Warden has any further 
obligation to ensure that the Warden’s report and recommendation in 
respect of competing applications are to be heard sequentially in the 
manner proposed by Jindalee or that the Warden is under any obligation 
to ensure that none of the Warden’s reports and recommendations, 
together with relevant accompanying material are forwarded to the 
Minister for the Minister’s consideration until the Warden has concluded 
every hearing in respect of every competing application.   

46  If the Warden, as the majority in Hot Holdings has said should be 
done, has adequately notified the Minister of the existence of competing 
applications, of the evidence whereby the Warden has, whether as a 
matter of fact or as a consequence of ballot, determined relevant priority, 
then, in my opinion, the Warden’s role in that regard is at an end.  
Although in some cases it will be quite appropriate for a Warden to 
express an opinion as to the law in the Warden’s report and 
recommendation to the Minister, for the assistance of the Minister in 
determining an application for the grant of a tenement, this is a case where 
it would be entirely inappropriate for me to express such an opinion given 
that the High Court has already done so.  For that reason it is also entirely 
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inappropriate for me to express any opinion as to whether or not the 
current practices of the Department and the Minister in connection with 
the determination of competing applications for the grant of mining 
tenements is in accordance with the law or, if it is in accordance with the 
law, whether it is appropriate. 

47  It does not necessarily follow from the opinion that I have expressed 
as to the Warden’s obligations concerning the manner in which the 
Warden deals with competing applications for the grant of tenements that 
it could never be lawful or appropriate for a Warden to conduct hearings 
of competing applications for the grant of a mining tenement in the 
manner proposed by Jindalee or in some other manner.  Whether or not 
that would happen would be entirely dependent upon the particular 
circumstances relevant to the applications before the Warden. 

48  Jindalee says that in order for it to be ensured that Jindalee is 
accorded procedural fairness during the process of having its own 
application heard and determined it is necessary that the procedure 
proposed by Jindalee for the hearing of both ELA's be followed.  It is 
argued that the proposed procedure will enable the Warden to understand 
the nature of the competing interests of Blackham and Jindalee so that the 
Warden may properly fulfil his or her filtering and recommendatory role 
for the Minister. 

49  Apart from the provisions of s 105A, there is nothing in the Act or 
Regulations which expressly addresses the question of how competing 
applications are to be dealt with, whether those applications arise in 
circumstances where they were lodged at the same time or whether they 
arise simply as a matter of the same ground being marked out (where that 
is required) at different times or being applied for at different times.  
Traditionally, it is the application of the first in time to comply with the 
initial requirement that has been considered first by Wardens and by the 
Minister and if the Warden or Minister has seen fit to grant the tenement 
on the basis of what is put before the Warden or Minister by the 
first-in-time applicant, then that is what has been done without giving 
consideration to the merit of later-in-time applications.  The exception that 
has been recognised to that is miscellaneous licences.  That exception is 
expressly recognised by s 105A. 

50  In general, where competing applicants have complied with the 
initial requirement as defined in subs 105A(4) complied with all other 
statutory requirements that relate to applications for grant of a tenement 
being lodged and where there are no other statutory bars to the grant of 
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the tenement, then it would appear, at least in the case of tenements in 
respect of which it is the Minister who makes the final determination as to 
whether there will be a grant, that in order to determine whether, for 
purposes of the test preferred by the majority in Hot Holdings, that is, 
whether or not "all things are equal".  The Minister must give 
consideration to all relevant circumstances including current Ministerial 
and government policy in respect of matters that in many cases will be 
well beyond the ambit of anything Warden conducting a hearing should or 
could deal with.  The criteria that the Minister might bring to bear upon 
the issue of which, if any, competing applicant ought be granted a 
tenement, and, if so, over what ground, are criteria that will be determined 
by the Minister at the time when the Minister deals with the competing 
applications.  Those criteria must be such as ensure that the Minister’s 
powers are, in a general sense, exercised within the law but apart from 
that criterion, it seems to me that a Warden would be acting essentially 
upon speculation in endeavouring to predict what the Minister may 
consider is of material relevance to the exercise of the Minister’s 
discretionary powers. 

51  If all competing applicants have fully complied with the statutory 
requirements which would otherwise be expected to give them an 
entitlement to grant of a tenement and if there are no circumstances that 
could lawfully justify the Minister terminating an application or refusing 
an application pursuant to s 111A and where subs 75(7) of the Act does 
not have application in the case of an application for a mining lease, then 
it seems to me that the question of whether or not all things are equal as 
between the competing applicants is a matter that could only be 
determined by the making of a merit based value judgment in respect of 
which there are no criteria identified by the legislation and, so far as I am 
aware, none identified by judicial precedent. 

52  What an applicant for the grant of an exploration licence must do 
before the Warden, whether the applicant is in competition with others or 
not, in order to have the Warden recommend grant to the Minister is to 
satisfy the Warden that the applicant has complied with the provisions of 
the Act concerning the making and lodgment of the application, or to at 
least satisfy the Warden that there has been such a degree of non- 
compliance as would not cause the Minister to refuse grant – see par 
59(6)(b) of the Act, and to satisfy the Warden that  the grounds and 
evidence which the objection is based upon are insufficient to cause the 
Warden to not recommend grant.  The applicant must also satisfy the 
Warden that the applicant is able to "effectively explore" the ground 
applied for.    
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53  What circumstances may be sufficient to establish that all things are 
not equal between competitive applicants is something about which the 
legislation is silent except to the extent that the Minister is given a wide 
discretion to grant or refuse to grant an exploration licence.  The Minister 
must give consideration to the contents of the Warden’s report and 
recommendation but is not bound to follow the Warden’s 
recommendation.  The Warden, however, is not expressly required and, in 
my opinion, is not expressly or impliedly empowered to make an 
assessment of the relative ability of competing applicants to effectively 
explore the subject land in the course of and for purposes of making a 
report and recommendation to the Minister under s 59.   

54  I considered that what the Warden is required to do under subs 57(3) 
is no more than to examine the evidence that is presented at the hearing of 
the application and to determine, on the basis of that material, only 
whether the applicant is able to effectively explore the ground applied for.  
It is entirely irrelevant to that exercise to ask whether there is a competing 
applicant who also has the ability to effectively explore the land.  I cannot 
see how it would assist a Warden in deciding whether to recommend grant 
or refusal to have had the opportunity, as Jindalee suggests, to understand 
the nature of the competing interest in order to fulfil that or any other 
aspect of the Warden’s reporting and recommendatory role.   

55  I am also of the opinion that the "filtering" role of the Warden can 
not be assisted or enhanced in that regard by the Warden being made 
aware of the manner in which a competing applicant may be able to 
effectively explore the land.  What the Warden must do, in my opinion, is 
to simply look at the evidence of the applicant and objector as a whole 
and, in order to be able to recommend grant, be satisfied that the applicant 
is able to explore the land.  In my opinion it would not be necessary for an 
applicant to satisfy the Warden of any more than a basic ability.  The 
Warden’s role does not require or justify the Warden’s receipt of evidence 
or the undertaking of an analysis of evidence such as would enable the 
Warden to express any opinion as to the extent of the applicant’s 
capabilities or to make and express a value judgment to be made by the 
Warden of the relative merits of the competing applicants.  In my opinion, 
the Warden would be acting beyond power to perform either of those 
tasks. 

56  There is a great difference between a determination that an applicant 
has a fundamental ability to explore effectively and a determination that 
one of a number of competing applicants has an ability to fulfil 
unspecified criteria of what may, for convenience in the present context, 
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be loosely called "merit" that may convince a Minister that one applicant 
is to be preferred over another or others.  In my opinion the purpose of 
par 58(1)(b) of the Act, which requires an application for an exploration 
licence to be accompanied by a single statement specifying the proposed 
method of exploration, the details of the proposed program of work, an 
estimation of the money proposed to be spent on exploration and the 
technical and financial resources available to the applicant, is, in part at 
least, designed to facilitate compliance by the Registrar or the Warden 
with subs 57(3) and, even if that  is not the purpose, its purpose  is 
consistent with the view that I expressed as to the nature and the extent of 
the very basic inquiry that the Warden must conduct in order to comply 
with subs 57(3).  The Registrar and the Warden have the same obligation 
under subs 57(3) and in order to discharge that obligation the Registrar is 
not empowered to conduct any sort of inquiry or hearing. 

57  In DFD Rhodes Pty Ltd v FMG Pilbara Pty Ltd (supra) I expressed 
the opinion, in connection with the Warden’s role concerning competing 
applications, that I considered that it would be inappropriate for a Warden 
to hear evidence concerning the purported relevant financial and technical 
and other capabilities of the competing applicants and to then express a 
view to the Minister as to which applicant the Warden considers to be the 
"best" applicant for purposes of making a recommendation to the 
Minister.  I still hold the views that I expressed in DFD Rhodes.  I am of 
the opinion that it is not necessary for the procedure proposed by Jindalee 
to be followed in order to ensure that, in its own application, Jindalee's 
entitlement to procedural fairness is fulfilled.  I am not satisfied that any 
aspect of Jindalee's entitlement to procedural fairness will be denied or 
compromised in any way by not following the proposed procedure. 

58  In closing addresses counsel for Jindalee agreed, in effect, that 
Jindalee could not participate in the hearing of Blackham's application and 
that Blackham could not participate in the hearing of Jindalee's 
application.  In such circumstances, even if evidence was presented by 
Blackham to the Warden for the purpose of establishing the merits of 
itself as an applicant or even if Blackham was permitted to present 
evidence in support of its own application for the purpose of 
demonstrating an absence of merit in Jindalee as a competing applicant or 
that, relative to Blackham as an applicant, Jindalee was less meritorious, 
then such evidence would accompany the Warden’s report and 
recommendation to the Minister without having been challenged by any 
person opposed to the grant of Blackham's application. 
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59  While it may on some occasions be the role of a Warden conducting 
the hearing of an application for the grant of a tenement, whether objected 
to or not, to, in an appropriate manner, question witnesses and counsel 
about matters in respect of which the Warden considers there is a need for 
explanation or clarification, it is certainly not the role of a Warden to test 
the evidence and submissions in a manner as it could be tested in an 
adversarial context by an objector who has been permitted by the Warden 
to be heard in connection with the application.  In circumstances where 
the evidence and submissions of an applicant for the grant of an 
exploration licence are unchallenged by an Objector in the sense that I 
have just indicated, then, given the limited role of the Warden in that 
regard and in that context, there is no, or, at best, very little, potential for 
the Warden to exercise any "filtering role" and thus no, or very little, 
assistance will be provided to the Minister by way of the Warden’s report.   

60  In any event, I accept that it is the intention of Blackham at the 
hearing of ELA 63/1147 to seek to do no more than present evidence 
which is considers will be sufficient to demonstrate compliance with the 
legislation in respect of the making of ELA63/1147, and, for purposes of 
subs 57(3), to satisfy the Warden that it is able to effectively explore the 
ground applied for.  I consider that the effect of the interpretation that is 
preferred by the majority in Hot Holdings of the Minister’s obligations 
pursuant to s 105A of the Act is that the Minister, on considering all 
competing applications, must first determine what the material factual 
circumstances are that are relevant to each individual application and then 
determine whether or not, as between all competitors, "all things are 
equal".  In making such determinations the Minister would be bound to 
afford all of the competing applicant’s procedural fairness.  In my opinion 
that would require the Minister to at least give each party an opportunity 
to make submissions concerning matters that have been put to the 
Minister by the competing applicants which the Minister will be taking 
into account and which are adverse to the particular applicant's case. 

61  The circumstances of Blackham's application are different from those 
of Jindalee's in that Jindalee's ELA 63/1144 is the subject of an objection 
by Wesfarmers Premier Coal Ltd and Mokey Pty Ltd.  It is not a ground 
of objection that Jindalee could not effectively explore the ground the 
subject of its application.  If at the hearing of Jindalee's application the 
objection remained unamended, and if the objectors sought to present 
evidence or make submissions in an endeavour to convince the Warden 
that the Warden should not be satisfied that Jindalee is able to effectively 
explore the ground applied for, then, if Jindalee opposed the presentation 
of such evidence and the making of such submissions, the Warden, given 
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the importance of the issue, would be expected to either refuse to hear 
such evidence or submissions or, having due regard to the principles 
relating to the granting of adjournments in proceedings for the application 
for the grant of a tenement,  to allow an adjournment for an appropriate 
time to enable Jindalee to properly present evidence and submissions in 
connection with that issue. 

62  It appears, therefore, that even if Jindalee were permitted to present 
evidence and make submissions in respect of the relative merit of its own 
application and if the objectors to Jindalee’s ELA63/1144 were, therefore, 
entitled to test such evidence by cross-examination, by calling their own 
witnesses and by submissions, it would still be the case that, in 
accordance with the procedure proposed by Jindalee, Blackham, not being 
an objector to ELA63/1144, would be unable to cross-examine or present 
evidence or make submissions concerning the relative merit of its own 
application.   

63  In respect of Jindalee's application, therefore, I am of the view that 
nothing, or at best very little, would be achieved in terms of assisting the 
Minister in the Minister’s role in determining which of the competing 
applicants (if any) should be granted a tenement over all or any part of the 
contested ground.  In my opinion, both parties can expect that the Minister 
will, as the Minister is required by law to do, ensure that the entitlement 
of both Blackham and Jindalee to procedural fairness in respect of the role 
of the Minister is not denied or compromised in any way. 

64  I am of the opinion that, although Jindalee submits that the purpose 
and the effect of its proposed procedure is to achieve procedural fairness 
in respect of its own application, in effect, by having the Warden give 
consideration in the making of the Warden’s separate report and 
recommendation for each application to evidence presented in respect of 
the competing application there is an inherent denial of procedural 
fairness to Jindalee and to Blackham in such a procedure created by the 
inability of each other to present evidence and submissions in the hearing 
of the case of the other although the Warden may look at the evidence in 
both cases for the purposes of deciding each recommendation.   

65  The effect of the whole of the proposed procedure whereby neither 
of the competing applicants, Blackham and Jindalee, is entitled to 
participate in any way in the hearing of the application of the other, in 
particular, being denied any entitlement to make submissions in relation to 
the other or to rely upon evidence heard in the other, means that neither of 
them can address the Warden or make submissions about matters that are 
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adverse to their interests and which the Warden may take into account.  
The right of a person whose interests may be adversely affected by the 
determination of a decision-maker to be made aware of and to be heard by 
the decision-maker in respect of such adverse material and potential 
adverse outcomes is a fundamental basis of procedural fairness.  The 
procedure proposed by Jindalee would, at best, before the Warden at least, 
deny to Blackham in Jindalee's application and deny to Jindalee in 
Blackham's application the right to be heard which, where appropriate, 
must include a right to present evidence or argument that is intended to 
countervail the other potentially adverse material. 

66  In Newmont Duketon Pty Ltd v Angelopolous WAMW 1 @ 43.9, I 
expressed the opinion that there are two stages in the determination of an 
application for the grant of an exploration licence, namely, first stage 
before the Warden and the second stage before the Minister, and that in 
both stages procedural fairness must be extended.  I also expressed the 
view that there was greater potential for procedural fairness to be achieved 
and seen to be achieved in proceedings before the Warden than in those 
procedures that are connected with the Minister’s final determination of 
the application after receiving the Warden’s report and recommendation.  
I still hold those views.  Having said that, however, it does not follow that 
it is the duty of the Warden to conduct proceedings before the Warden in 
a manner that will or is designed to result in procedural fairness at a later 
stage before the Minister in respect of matters concerning which only the 
Minister has a role.  In that category I place the role of the Minister in 
determining, in cases of competing applications, whether or not the 
applicant with priority as determined by s 105A should be granted a 
tenement over the contested ground. 

67  Jindalee's application is refused.  I see that no purpose will be 
achieved by the proposed procedure being followed.  I consider that the 
hearing of Blackham's application and the making of the report and 
recommendation in it as being relatively straightforward in terms of 
procedure.  It is likely that an application will be made to the Warden to 
determine the matter on the basis of affidavit material and written 
submissions.  It is likely that such a procedure, which has been adopted in 
the past by Wardens, would be followed.  Whether that will happen must, 
of course, await the outcome of any application made in that regard by 
Blackham.  The procedure proposed by Jindalee will deny procedural 
fairness to both Jindalee and Blackham.  While Jindalee may consent to 
that, Blackham certainly does not.  I consider that it is not the role of the 
Warden to do anything more than make the Minister aware of the fact of 
and the circumstances in which priority is given under s 105A to 
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Blackham's application in the course of the Warden making the Warden’s 
report and recommendation to the Minister. 

68  In submissions counsel for Jindalee (12) argued that in the 
circumstances of competition between Jindalee and Blackham over 
common ground the Warden may only make one of 
four recommendations, namely that Jindalee's application be granted and 
Blackham's refused, that Blackham's application be granted and Jindalee's 
application refused, that both applications be refused or that both be 
granted in part (presumably over different parts of the ground applied for).  
Jindalee also submitted (14) that the Warden cannot recommend that both 
applications be granted in their entirety.  I disagree with that analysis.   

69               Where there is competition between applicants for the ground 
applied for, the Warden must determine which of the applicants first 
complied with the initial requirement. The Warden must consider, and 
should expressly determine, whether there has been formal compliance 
with the relevant provisions of the Act in connection with the application. 
The Warden must consider whether or not the Warden is satisfied 
pursuant to subs 57(3) that the applicant is able to effectively explore the 
ground applied for.  All of those things must be addressed in the Warden’s 
report.  In my opinion each application must be considered by the Warden 
independently of the other.  I am of the view that there is no role of the 
type proposed by Jindalee for the Warden to assist the Minister in 
determining which of the competing applicants should be granted a 
tenement over the ground that is the subject of the competing applications.   

70  I consider that it is open to a Warden who is not satisfied, after 
taking into account matters which the Warden is required or permitted to 
take into account, that any of the competing applications should be 
refused, to recommend to the Minister that, subject to the lawful exercise 
of the Minister’s power to grant, which necessarily includes the correct 
interpretation and application of the meaning and effect of the provisions 
of s 105A, the Minister should grant each application.  That, in my 
opinion, is not a futile recommendation which the Minister cannot 
properly follow.  Such a recommendation would, in effect, mean that 
apart from the due fulfilment by the Minister of the obligation cast upon 
him by the provisions of s 105A, in respect of which the Warden has no 
recommendatory role, neither competing application should be refused.   

71  Where there has been compliance with the formal statutory 
requirements concerning the making of an application for the grant of an 
exploration licence and where the Warden is satisfied that competing 
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applicants have the ability to effectively explore all of the ground applied 
for and where there is otherwise no reason known to the Warden that 
would justify a recommendation that the application be refused, there is 
no appropriate means by which a Warden may recommend one competing 
applicant for grant and refusal for the other without addressing relative 
merit.  Addressing such a matter is, in my opinion, not a role that the 
Warden is empowered, expressly or impliedly, to undertake.  In my 
opinion it is not the case, as submitted by Jindalee, that the Minister could 
not properly follow a recommendation that more than one competing 
application be granted subject to a determination as to grant by the 
Minister that duly applies the provisions of s 105A. 


