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OBJECTORS - to grant of tenement - opportunity to be 
heard - preliminary issue 
 
PRACTICE AND PROCEDURE - hearing - application 
for grant of tenement - Objectors’ opportunity to be heard 
- preliminary issue to be determined 
 
PRACTICE AND PROCEDURE - hearing - application 
for grant of tenement - preliminary issues - determination 
of -Objectors’ opportunity to be heard 
 
OBJECTION - to grant of tenement - opportunity to be 
heard -preliminary issue 
 
OBJECTORS - to grant of tenement - opportunity to be 
heard - preliminary issue 
 
TEMPORARY RESERVE - right of occupancy - renewal 
- Mining Act 1904  

 
 
Legislation: Mining Act 1978 (WA), s59 
 
Result: Warden to determine as a preliminary issue whether Objectors 

are to be heard. 
 
 
Representation:  
 
Counsel: Applicant - Mr. E M Corboy SC 
 
 Objectors - Mr. G R Donaldson SC 
 
 
Solicitors: Applicant – DLA Phillips Fox 
 
 Objectors - Allens Arthur Robinson 
 



[2008] WAMW 9 
CALDER M 
 

2008WAMW9.doc   CM Page 3 

 
THE PROCEEDINGS 
 
1.  Cazaly Iron Ore Pty Ltd (“the Applicant”) has lodged applications 

for the grant of 4 Exploration Licences (“the ELAs”) including 
Exploration Licence Application 47/1791 (ELA 47/1791).  Hamersley 
Resources Limited and Others (together, “the Objectors”) object to the 
grant of all of the ELAs.  The grounds upon which there is objection to 
the grant of the ELAs are, in essence, the same for each  of the ELAs, 
namely, that the ground applied for is the subject of Temporary Reserves 
4193H and 4884H or other specified Temporary Reserves in respect of 
which the Objectors say that they have been granted exclusive rights of 
occupancy the effect of which is that no mining tenement can be granted 
over the reserved land to the Applicant under the provisions of the Mining 
Act 1978 (WA) (“the Act”).  Further, or in the alternative, it is said that in 
any event the ELAs should all be refused for the reasons that because of 
such rights of occupancy the grant of an exploration licence to the 
Applicant over the reserved land could not lawfully authorise the holder 
to explore for iron ore, would be likely to unduly prejudice and interfere 
with the Objectors’ operations under the Iron Ore (Rhodes Ridge) 
Agreement Authorisation Act 1972 (WA) (“the Authorisation Act”) and 
could put it beyond the ability of the State to honour its commitments 
under the Authorisation Act.  It is also said that it is not otherwise in the 
public interest to grant to the Applicant an Exploration Licence.  Further, 
or in the alternative, it is a ground of objection that the applications should 
be refused because the Applicant has failed to comply with the provisions 
of the Act and the Regulations in applying for the tenements and that the 
Applicant is not able to effectively explore the land. 

 
2.  In its response to the Applicant’s request for further and better 

particulars of the objections, the Objectors have identified, by objecting to 
provide particulars sought, the issue between the parties in respect of 
which the Applicant now seeks a determination as a preliminary matter 
before a substantive hearing of the ELAs takes place before the Warden.  
The Objectors oppose the hearing and determination of that preliminary 
issue and have argued that the substantive hearing should proceed and 
take its due course and that the issue that the Applicant seeks to have 
heard and determined as a preliminary issue should not be dealt with 
separately. 
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THE ISSUE 
 
3.  In its request for further and better particulars of the objection the 

Applicant requested, “inter alia”: 
 

“(a) Particulars of the basis upon which it is alleged that 
the rights of occupancy were valid and subsisting 
immediately prior to the Minister exercising the power 
to extend the rights of occupancy on 21 December 
2006 including particulars of: 

 
(i) Each and every preceding request for renewal 

of the rights of occupancy; 
 
(ii) Each and every preceding grant of renewal of 

the rights of occupancy; 
 
(iii) Any agreement by the State pursuant to clause 

3.06 of the State Agreement to permit the 
renewal of the rights of occupancy beyond a 
cumulative period of five years; 

 
(b) Particulars of the basis upon which it is alleged 

that the Minister had the power to extend the rights 
of occupancy on 21 December 2006 and  

 
(c) Particulars of the basis upon which it is alleged 

that the purported extension of the rights of 
occupancy by the Minister on 21 December 2006 
was valid and effective.” 

 
4.  The response to the request is that the Objectors object to providing 

any of the details requested.  It is said that Objectors have fully 
particularised the decision of the State Agreement Minister on 21 
December 2006 extending the period of the right of occupancy and that 
whether or not the right of occupancy subsisted immediately prior to the 
Minister’s decision on that date is irrelevant to the Objectors’ case as are 
details of all previous extensions.  That is so, it is said, because of the 
provisions of section 3.06 of the Authorisation Act providing that the State 
may agree to the right of occupancy being renewed, because section 29.01 
of the Authorisation Act gave to the Minister the power to extend the 



[2008] WAMW 9 
CALDER M 
 

2008WAMW9.doc   CM Page 5 

period of the right of occupancy whether or not that period had expired 
and that, in the exercise of one or both of those powers, the Minister, on 
behalf of the State and/or in his own capacity, extended the period of the 
right of occupancy for 12 months expiring on 31 December 2007 and 
subsequently, pursuant to the same provisions of the Authorisation Act, 
extended the right of occupancy to expire on 31 December 2008.  The 
Objectors say that it is solely by virtue of those decisions of the Minister 
to extend the period of the right of occupancy that the period of 
occupancy subsisted on the date when ELAs were lodged and continues to 
the present time.  It is said that, in the circumstances, the Applicant’s 
request for the abovementioned particulars is not a proper request for 
particulars as it seeks details of matters that do not form any part of the 
Objectors’ case. 

 
5.  In addition to relying upon the Minister’s decision on 21 December 

2006, the Objectors rely upon section 77 of the Evidence Act 1906 (WA). 
 
6.  The Applicant says that if it is the case that as at and continuously 

from the date when the ELAs were lodged the Objectors did not hold and 
have not held any rights of occupancy in respect of the ground applied for 
by the Applicant then all of the grounds for objection that derive from the 
claimed rights of occupancy will have no basis in law or fact.  That, it is 
said by the Applicant, will mean that the only grounds of objection that 
remain open to be relied upon by the Objectors are those in which the 
Objectors claim that the Applicant has failed to apply for the land in 
accordance with the provisions of the Act and Regulations and that the 
Applicant is not able to effectively explore the land.  The Applicant 
submits that the issue of the existence of any rights of occupancy in the 
Objectors at any material time is a discreet issue that is able to be readily 
separated from issues connected with the potential of the grant of the 
ELAs to prejudice or interfere with any present or proposed operations of 
the Objectors on the subject land and is not connected to any issues of 
compliance in the making or lodgement of the ELAs or the Applicant’s 
ability to explore the ground applied for.  It is submitted that if the 
Warden were to proceed to a full hearing of the ELAs, including extensive 
evidence concerning the nature and location and timing of any present and 
proposed operations of the Objectors and proposed operations of the 
Applicant (if there is grant) and to then, at the end of the hearing, 
conclude that the Objectors had no rights of occupancy at the material 
time and that, therefore, there was no legal or factual basis for the first 
four grounds of objection then that would be a most inefficient way to 
proceed.  It is submitted that it would be wasteful of the very limited time 
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that is available to the Warden to conduct hearings; it would be wasteful 
of the time of counsel and the parties and witnesses; it would be at 
considerable unnecessary cost to all of the parties.  Although the initial 
direction of the Applicant’s submissions  was towards an order that 
further and better particulars be provided in connection with the claimed 
renewal and continuance of the right of occupancy,  the Applicant, in the 
course of submissions before me, ultimately sought that I give 
consideration to the exercise of my discretion in relation to the hearing of 
the application so as to not give the Objectors the opportunity to be heard 
in connection with their claimed rights of occupancy and the 
consequences of such rights and that in order to do so I conduct a 
preliminary hearing to determine that matter. 

 
7.  Counsel for the Objectors submitted that subs 59(4) of the Act 

requires that the Warden hear and determine an application for the grant 
of an Exploration Licence and that, without exception, that is what a 
Warden must do.  He submits that the issue that the Applicant wishes to 
have determined as a preliminary issue before the hearing of the 
application is not a jurisdictional issue in respect of which a preliminary 
hearing may be appropriate.  He submits that it is a matter which must be 
determined in the course of the hearing of the application by the Warden.  
It is further submitted that the conduct of the hearing before the Warden 
may be compared to the conduct of a trial before a Court and that the 
weight of authorities is that, at trial, a Court should never allow there to be 
a separate hearing and determination in respect of discreet issues unless 
there are compelling reasons for doing so and the potential consequences 
of fragmenting a trial in that way are very clear. Such circumstances, it is 
submitted, are not present in this case. 

 
CONCLUSIONS 
 
8.  I consider that this is a case where it is appropriate that a 

preliminary determination be made as to whether or not, at any time that 
is material to the determination of the outcome of the ELAs, any of the 
Objectors held a right of occupancy as claimed by them in respect of the 
land the subject of the ELAs and, if they did, whether any such right of 
occupancy has the effect claimed by the Objectors, namely, that no 
mining tenement may be granted pursuant to the provisions of the Mining 
Act over the land the subject of the right of occupancy or, alternatively, 
the grant of any Exploration Licence made pursuant to the Mining Act 
would be likely to unduly prejudice and interfere with the Objectors’ 
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operations under the Authorisation Act or could put it beyond the ability 
of the State to honour its commitments under that Act. 

 
9.  In Re Ward and Heaney; Ex parte Serpentine-Jarrahdale 

Ratepayers and Residents’ Association,  (1997) 18 WAR 320, Franklyn 
J said : 

 
(327E)  “The Act authorises a person who wishes to object to the 
grant of an application for a mining lease to lodge an objection 
and imposes no limitation other than that it must be lodged 
within the prescribed time in the prescribed manner and, by 
necessary implication, must be relevant to the grant of the 
application in the context of the Mining Act.” 

(331B)   “Prior to the amendment, the objection having been 
lodged, the objector was entitled to be heard.  There is now no 
such entitlement and whether the objector is given the 
opportunity to be heard is a matter for the exercise of discretion 
by the Warden.  The discretion is to give the objector an 
opportunity to be heard and not one to hear him.  Thus there is 
no "right" to be heard.”   

  (331E)  “It is neither necessary nor appropriate for this Court to 
determine the parameters of the Warden's discretion under s75 
(4) but some observations seem appropriate.  In my view the 
provisions of s75 (3) do not permit him to ignore an objection.  
The nature of the discretion focuses attention on the  objection as 
lodged and his discretion as to whether or not the objector 
should be given the opportunity of being heard must be exercised 
judicially, having regard to the nature and content of the 
objection in the context of the Act.  It is clear, however, that it is 
open to him, having considered the grounds of objection, to 
refuse the objector that opportunity.  That, in itself, supports the 
inference that standing is not a relevant consideration for the 
determination whether the objector should be heard.  It is of 
some significance, I think, that the hearing in question is a 
hearing of the application, the applicant having been served with 
notice of the objection (reg 67).  Speaking generally, the Warden 
may well find there is no occasion or reason for the objector to 
be heard, either because the merit of the objection is self evident 
or because it is self evidently without merit, or because the 
claimant's case reveals it to be misconceived or for some other 
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valid reason.  It does not follow from the section that the 
discretion, if exercised in favour of the objector, must be 
exercised before the case of the applicant for the mining lease.  It 
might well depend on the nature of the objection.  It may be such 
that its relevance and merit cannot be assessed until the 
applicant's case is revealed.  However, if the objector is given 
and accepts the opportunity to be heard, natural justice would 
require that he be given the opportunity to test the applicant's 
case to the extent that it is objected to and that the applicant be 
given the opportunity to refute the objections and the evidence in 
support.  Those comments apply to objections generally.”   

(332C)   Consequently, the proper exercise of discretion would 
appear to require that the Warden examine the grounds of 
objection and determine whether, objectively, they relate to a 
matter or matters of such a nature as to be reasonably capable of 
giving rise to the question whether it is in the public interest that 
the ground should not be disturbed or that the application for the 
mining lease be refused.  Should he find it to be of that nature it 
is still a matter for his discretion whether the objector should be 
heard.  Bearing in mind the provisions of the Act and in 
particular s111A and that, pursuant to s75(5) the Warden is to 
forward to the Minister the notes of evidence relating to the 
application together with his support and recommendation, it 
would seem generally appropriate, in such case, that he hear the 
objector.  The Minister will then have the benefit of the "filtering 
of objection based upon considerations of the public interest 
through the Warden" (Re Warden French: Kennedy J at 317).” 

 
10                At the material time, subs 75(4) , in relation to applications for grant of 

a mining lease, said that following the  lodgement of the objection the 
Warden "…shall hear  the application ...  and  may give  any person who  
has  lodged an objection an opportunity to be heard" (Franklyn J 331A). 
Section 59(2), in relation to applications for exploration licences, also 
says that the Warden may give any person who has lodged an objection an 
opportunity to be heard 

 
 
11.  In my opinion what His Honour Franklyn J said does not mean that 

the Warden must commence the hearing of the application for the grant of 
the tenement that is objected to before determining whether any Objector 
will be given an opportunity to be heard.  It appears to me from His 



[2008] WAMW 9 
CALDER M 
 

2008WAMW9.doc   CM Page 9 

Honour’s reasons that he contemplated that in a situation where, on its 
face an objection was self evidently without merit then the Warden could 
exercise the discretion to refuse to hear the Objector before formally 
commencing the hearing of the application.  In any event, His Honour has, 
in my opinion, made it clear that the discretion may be exercised at any 
time during the hearing.  In exercising the discretion before formerly 
commencing the hearing a Warden would, in my opinion, be entitled to 
take into account circumstances such as the nature of the tenement 
application, the grounds of objection, and any particulars of the respective 
cases filed by the parties.  I am of the opinion that a Warden is entitled to, 
and, as a general rule, as a matter of procedural fairness, should, hear and 
take into account submissions of the parties on the issue of whether the 
Objector should be given an opportunity to be heard.  I am of the opinion 
that the discretion given to a Warden under subs 59 (4) of the Act is a 
discretion to not give an Objector an opportunity to be heard at all or to 
give an Objector an opportunity to be heard in respect of some matters or 
issues and to refuse to give the Objector the opportunity to be heard in 
respect of other matters and issues.  The matters and issues in respect of 
which the Objector will be heard are within the discretion of the Warden. 

 
12.  A Warden may refuse to give an Objector an opportunity to be 

heard in circumstances where the Warden considers that no purpose 
would be served by doing so.  That there is no purpose to be served may 
arise in many circumstances, including, but not only, the circumstance 
where the refusal to allow the opportunity to be heard is in respect of 
matters or issues which have no relevant merit or in respect of which, 
even if they had merit no purpose would be served.  An example of the 
latter would be where the same issues and matters have already been 
adequately put before the Warden by other means.  It would also be 
appropriate for a Warden to refuse to allow an Objector to be heard where 
it is apparent that the matters and issues sought to be raised by the 
Objector can not lawfully be taken into account by the Minister or the 
Warden and cannot lawfully in any way affect the outcome of either the 
proceedings before the Warden or the final determination of the tenement 
application by the Minister.  Where it is the case that, without the 
necessity to hear evidence and submissions about every other aspect that 
is raised by the Objector, it can be determined by the Warden, that, as a 
matter of law, such matters and issues cannot be taken into account by the 
Warden or the Minister and cannot have any affect on the outcome of the 
tenement application then, in my opinion, for purposes of conducting the 
hearing of the application pursuant to section 59 of the Act, the Warden 
may make and act upon such a determination.  Whether it is called a 
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preliminary determination or an interlocutory determination or given 
some other label is of no practical consequence.  If it is the case that the 
Warden must formerly commence the hearing of the application pursuant 
to subs 59 (4) then, in my opinion, the Warden is entitled to commence 
the hearing by hearing evidence and submissions from both parties only to 
the extent that the Warden considers it sufficient to enable a determination 
to be made at that point of time about such things. 

 
13.  Proceedings before the Warden on the hearing of an application for 

the grant of a tenement that is objected to are administrative in nature.  
They are usually conducted in the same manner as adversarial judicial 
proceedings.  Usually Wardens follow, but are not bound by the rules of 
evidence.  Witnesses are usually called in the same order and examined by 
counsel in the same order as in judicial proceedings.  Addresses by 
counsel are usually received in the same way as in judicial proceedings.  
All of those procedures are adopted as a matter of convenience, as a 
matter of commonsense and as a well established and well tried means of 
ensuring that hearings before Wardens are conducted in an orderly 
manner that is fair to all parties.  As at the date when the ELAs were 
lodged there were very few statutory requirements in respect of hearing of 
applications for the grant of tenements.  Wardens were entitled to regulate 
the proceedings before them in a manner intended to achieve the 
legislative objective of enabling the Warden to make a report and 
recommendation and in so doing to carry out a filtering role where it is the 
duty of the Warden to make a report and recommendation to the Minister.  
In my opinion, as part of that filtering role, it is appropriate for a Warden 
to endeavour to restrict the material that is forwarded to the Minister by 
the Warden and that is the subject of the Warden’s report and 
recommendation to the Minister to material and issues that may lawfully 
be taken into account by the Minister.  No purpose can be served by a 
Warden hearing evidence, whether extensive or not, about matters that 
have no connection with any legal or factual issue that the Warden and the 
Minister will be required by law to take into account in the process of the 
determination of an application for the grant of tenement.  If an Objector 
wishes to place before the Warden and the Minister matters of fact that 
can have no bearing on the outcome then the Warden, in the exercise of 
the Warden’s discretion under subs 59 (4) may refuse to give the Objector 
an opportunity to be heard in respect of such matters and the Minister 
would be under no obligation when finally determining the application to 
hear the Objector about such matters. 
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14.  In the present case the Warden conducting the hearing of the ELAs 
and making the report and recommendation to the Minister will be 
required necessarily to arrive at a conclusion as to whether or not at any 
time or during any period that is material to the outcome of the ELAs the 
Objectors had any rights of occupancy as claimed over the ground applied 
for and whether or not, if any such rights of occupancy were held, that 
would have the consequences alleged by the Objectors.  I agree with the 
Applicant’s submissions to the effect that it appears that if there were no 
such rights of occupancy and, therefore, could be none of the alleged 
consequences thereof at the material time, then the first four grounds of 
objection can have no legal or factual basis.  It would then be unnecessary 
for either the Warden or the Minister to give consideration to any issues  
that the Objectors say arise from the claimed rights of occupancy. 

 
15.  I note in passing, and without intending to express any conclusive 

view that I have formed about it, that in para 4.2 (d) of Annexure A to the 
objections it is said that the grant of an Exploration Licence in respect of 
the land the subject of the rights to occupy “is otherwise not in the public 
interest”.  In the context of all of grounds of objection 1 to 4, that 
paragraph, on its face, appears to purport to give rise to a public interest 
issue that emanates from the subsistence of and currency of the claimed 
rights of occupancy.  It does not appear, in that context, that the Objectors 
wish to argue that the relevant public interest arises from circumstances 
other than those of the claimed renewal of the rights of occupancy in 
December 2006 and again in December 2007 and the potential effect upon  
the Objectors’ operations conducted pursuant to the rights of occupancy . 

 
16.  The Objectors have not shown that any particular or general 

prejudice will or may flow to them as a consequence of the Warden 
conducting a preliminary hearing in order to determine whether or not to 
give the Objectors an opportunity to be heard in respect of grounds 1 to 4 
of the objection at the hearing of the ELA applications. 

 
17.  I consider that the most appropriate way to now proceed is for me 

to fix a hearing date for the commencement of the hearing of the 
applications for the ELAs on the basis that the hearing will commence 
with the parties being permitted to present evidence and make 
submissions only in respect of the issue of whether or not the Objectors 
should be given an opportunity to be heard in respect of grounds 1 to 4 of 
the objections.  I will only receive such evidence and submissions as is 
sufficient to enable me to determine whether or not, as at 18 January 
2007, which is when the ELAs were lodged, and from that date, there was 
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and has been and continues to be held by any of the Objectors the rights of 
occupancy claimed in the objections and to determine any relevant  
potential consequences thereof. 

 
18.  I will hear submissions from the parties as to directions that may be 

appropriate in relation to the fixing of the hearing date and the conduct of 
the hearing. 

 
 
 
 


