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FILE NO/S : APPLICATION FOR FORFEITURE   295980 
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BETWEEN : DONALD MAXWELL DANIELS      

(Applicant) 
 
AND 
 
GRATTEN WELL MINING CO PTY LTD              
(Respondent) 
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Application for Forfeiture upheld  
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Counsel: 
Applicant : Mr G Lawton 
Respondent : No appearance  
 
Solicitors: 
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Case(s) referred to in judgment 
 
Commercial Properties Pty Ltd and Anor v Italo Nominees Pty Ltd, unreported; 
FCt SCt of WA 16 December 1988 
 
Warwick John Flint and Nova Resources NL, Perth Wardens Court, handed 
down 25 March 1994.  
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REPORT AND RECOMMENDATION OF WARDEN TO MINISTER –  

 
 
S 98(6) MINING ACT 1978  

 
1 Mining Lease 37/49 (“the tenement”) was, as at 14 July 2008, held by 

Gratten Well Mining Co Pty Ltd (“the respondent”). The required 
expenditure for the year ending 14 July 2008 was $10 000.00. 

 
2 On 25 July 2008, Donald Maxwell Daniels (“the applicant”) lodged an 

Application for Forfeiture No. 295980 at the office of the Mining 
Registrar at Leonora claiming that the respondent had failed to comply 
with the expenditure conditions for the year ending 14 July 2008 on 
Mining Lease 37/49 ("M37/49") held by the respondent and applying for 
the lease to be forfeited.  The relevant expenditure year ended on 14 July 
2008 which means the forfeiture application was commenced within the 8 
months stipulated in s98(2).  

 
3  The respondent did not appear at the hearing of the Application for 

Forfeiture on 21 January 2009.  Proof of service of the application was 
provided and the respondent had subsequently been notified of the hearing 
date.  The court was notified by letter dated 2 January 2009 that the 
respondent withdrew its intention to defend the application. 

 
4  The applicant tendered into evidence a certified Departmental search of 

M37/49 (“Exhibit 1”) which discloses that the minimum required 
expenditure for that year is $10,000.  The search also reveals that the 
respondent had lodged a Form 5 report for the year ending 14 July 2008, 
claiming expenditure of $7500.00 but sought an exemption of $5 920.00.  
Although the exemption application had been lodged on 2 September 
2008, it was withdrawn by the respondent by letter on 20 January 2009.  

 
5 Exhibit 1 also disclosed that whilst the respondent had lodged a Form 5 

report for the previous year, ending 14 July 2007, an exemption was 
sought for $8000.00 but refused on 14 January 2008. 

 
6 There is proof of failure to comply with the expenditure conditions by the 

tender of the search.  
 

7  In Commercial Properties Pty Ltd and Anor v Italo Nominees Pty Ltd, 
unreported; FCt SCt of WA 16 December 1988 the court said: 
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 "In the case of failure to comply with expenditure conditions the 

legislation contemplates forfeiture. Hence, upon prima facie proof of 
non-compliance, we consider the plaintiff likewise establishes a 
prima facie case for forfeiture. Thus, in such circumstances, the 
evidentiary burden is on the defendant to satisfy the Warden that the 
case is otherwise not of sufficient gravity to justify forfeiture."  

 
8  I am satisfied that the respondent has failed to comply with the 

expenditure conditions and the applicant has therefore established a prima 
facie case for forfeiture. 

 
9 Section 98 (5) of the Act then stipulates that a recommendation for 

forfeiture not be made unless the warden is satisfied that the non-
compliance with the expenditure requirements is, in the circumstances of 
the case, of sufficient gravity to justify the forfeiture. 

 
10 The evidence in Exhibit 1 establishes that expenditure conditions were not 

met by the respondent in either 2007 or 2008.  An application for 
exemption was refused following the year end in 2007. 

 
11 The applicant also referred the court to the application for Exemption 

filed by the respondent on 2 September 2008, but since withdrawn.  The 
Exemption application referred to a list of expenditure but with the 
exception of the rent of $174.24, the Shire rates of $238.00 and the 
allowable administrative fees, the balance of the proposed expenditure 
listed are not items claimable under the Act. 

 
12 Although the list outlines expenditure for fees to a Consulting Geologist 

of $1700.00, the fee was incurred by a separate company for the purpose 
of establishing a joint venture.  In my view, that is not a claimable 
expenditure.  A similar case was considered in Warwick John Flint 
(Plaintiff) and Nova Resources NL handed down on 25 March 1994 by 
Warden French.  On page 11 the Warden stated: The amount allocated 
under the heading “Search Equipment Rentals” was an estimate of work 
performed by a 3rd party who was considering a possible joint venture 
with the Defendant. Although I accept that the enquiries made on behalf 
of Search Equipment Rentals with a view to negotiating a joint venture 
would have incurred expense, this was undertaken by them for the 
purpose of enquiry rather than expenditure incurred in mining or in 
connection with mining.  
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13 Hence the only expenditure incurred by the respondent in this matter was 

the rent and shire fees totalling $412.00 and allowable administrative fees 
of $698.00. 

 
14 No evidence has been provided by the respondent that the case is not of 

sufficient gravity to justify forfeiture, in fact the respondent withdrew 
from defending the matter at all. 

 
15 In all of the circumstances I am therefore satisfied that the failure is of 

sufficient gravity to justify forfeiture. 
 
 
 

Recommendation 
 

16 It is therefore my recommendation to the Hon Minister that Mining Lease 
37/49 be forfeited. 

 


