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RECOMMENDATION OF THE WARDEN TO THE MINISTER 

Regulation 120A (5): SURVEY DISPUTE 

 

INTRODUCTION 

By Objection No 288443 dated 12 December 2007, Bapaume Pty Ltd objects to the 

“survey of M 51/578” for the reason that it “fails to show P 51/2545”. 

 

On 20 November 2007, the Department of Industry and Resources (“the DOIR”) by 

its Director of Mineral and Title Services wrote to Bapaume Pty Ltd as regards a 

survey of a mining lease under the Mining Act 1978 and enclosed a “provisional 

unexamined copy of the survey of M 51/578” together with the Surveyor’s Report.  

The Director noted that “M 51/578 adjoins your (Bapaume Pty Ltd’s) P 51/2545” and 

indicated that the legislation provides a right of objection to the survey.  Bapaume Pty 

Ltd subsequently objected to the survey.   
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THE PROCEEDINGS 

The matter was listed for hearing on 6 August 2008 at Meekatharra.  On that day, 

Bapaume Pty Ltd was represented by Brian Watson, a director of the company.  

There were no other appearances.  At the conclusion of this hearing, I adjourned the 

matter part heard to enable Mr Watson to obtain further evidence.   

 

Hearing – 6 August 2008 

During the hearing on 6 August 2008, Mr Watson tendered a Tengraph map of M 

51/578 dated 4 June 2008 which he had obtained from the DOIR.  The Tengraph 

shows P 51/2545 as falling within the area of M 51/578.  Mr Watson told the court 

that the Tengraph “accurately represents where I pegged (P 51/2545), and I pegged at 

the exact coordinates which were given to me by the Mines Department as the 

coordinates of a dead lease which had been there before.” (T2)  He said that P 

51/2545 was originally “marked off” as P 51/2090 on 15 August 1995.  P51/2090 

then became P 51/2309 followed by P 51/2412, and finally P 51/2545 was granted 

over the same area on 5 July 2007.  Mr Watson said he marked out P 51/2545 based 

on the coordinates of P 51/2412 given to him by a staff member of the DOIR.  He 

said he used a GPS and “pegged where to the best of our belief the coordinates were.” 

(T5)  Mr Watson said that as regards P 51/2545 (and its predecessors), no other 

tenement had “been applied for, anything else over it, and in fact that mining lease 

(referring to M 51/578) wasn’t applied for until after that, so there’s no question of 

that lease being applied for after the mining lease had been.” (T3)  M 51/578 was 

marked out on 21 December 1995 and granted on 28 June 1996.   

  

Mr Watson told the court he had spoken to the approved surveyor of M 51/578, a Mr 

Phil Heyhoe, who told him that he could not find any marking out pegs on M 51/578.  

Mr Watson said that he marked out P 51/2545 with 4 pegs; however, when he went 

back to the tenement, he could not find his pegs.  He said “I couldn’t find them and 

also I did notice that some of the surveyor’s offset line, half of them were missing 
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too, but the fact remains we were in Meekatharra at that time.  It’s not as if we did it 

(the marking out) by proxy from Perth or anything, we definitely went out there and 

pegged where to the best of our belief the coordinates were.” (T5)  Mr Watson further 

said “I think … the only thing that seems to be at issue was that he (Mr Heyhoe) 

couldn’t find the pegs, but how can anyone say that those coordinates aren’t on that 

particular .. those coordinates are definitely there.” (T7) 

 

Mr Watson produced to the court a document entitled Report of Approved Surveyor, 

dated 6 September 2007, together with an Addendum to Surveyor’s Report for M 

51/578, dated 3 September 2007.  Each of these documents is signed by a Phil 

Heyhoe as the approved surveyor.  A map of the survey of M 51/578, being diagram 

437/3, was also produced to the court.  Diagram 43713 does not show P 51/2545 as 

falling within the area of M 51/578.  Relevantly, the Report of Approved Surveyor 

states that M 51/578 was marked out by Mr Heyhoe on 30 June 2007; that the 

boundaries of M 51/578 are in accordance with the Applicant’s (Stanley Allan 

McDonald and Canaustra Resources Pty Ltd) markings; and that the adjoining 

tenement holders, including Mr Watson for Bapaume Pty Ltd, attended the site and 

are satisfied with the position of the surveyed boundaries 

 

The hearing was adjourned part heard on 6 August 2008.  Subsequently Mr Watson 

required medical treatment involving hospitalisation and a further hearing could not 

be reconvened until 24 June 2009.   

 

Hearing – 24 June 2009 

On 24 June 2009, Mr Watson called Mr Phil Heyhoe, the approved surveyor who 

carried out a survey of M 51/578 in 2007, to give evidence.  Mr Heyhoe made 

reference to his Survey Report and attached Addendum for M 51/578 and said that, as 

a result of his survey of M 51/578, he had concluded that there was no ground 

available for M 51/312 and therefore P 51/2545.  He said that his reasons for this 
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conclusion were as set out in the Addendum to his Report.  Those reasons are as 

follows:  

“1. No old pegging was found in the area of P 51/2545, which was pegged 

in the belief that the ground was available because a gap showed up on 

Tengraph. 

2.      M 51/312 was conditionally surrendered in favour of P 51/1742 to the 

east. 

3.      Arthur and Mary Anne Gledich, the applicants for M 51/312, say that it 

was well to the east of where it was plotted and that it was plotted 

incorrectly because the description on the application was incorrect.” 

 

Mr Heyhoe said that M 51/312, P 51/2090, P 51/2309 and P 51/2412 had apparently 

been marked out on the subject land (M 51/578) since 1989.  However, on attending 

the site, he could find no pegs for these tenements.  He said that although P 51/2090 

(a predecessor to P 51/2545) had precedence over M 51/578 in terms of the marking 

out date, “it is only the pegs on the ground that give it any credence and if it is not 

within 578 (a reference to M 51/578), then I cannot excise it.”  Mr Heyhoe said the 

coordinates on a Tengraph are only as good as the description of the marking out 

provided by an applicant, and for that reason there is a disclaimer as to accuracy on 

the Tengraph showing P 51/2545 within the area of M 51/578.              

 

Mr Watson gave further evidence and said that P 51/2545 was within the coordinates 

supplied by the DOIR.  He said that originally his GPS went on to the wrong time; 

but it has since been repaired and he has now found his pegs and some pegs for P 

51/2412.  Mr Watson tendered two photographs of a post in the ground. 

 

THE LEGISLATION 

Regulation 120A (3a) of the Mining Regulations 1981 (“the Regulations”) provides 

that after a mining survey, an applicant for or a holder of any adjoining tenement may 
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object to the mining survey.  An objection is to be heard by the warden who is then to 

make a recommendation to the Minister relating to the objection: reg 120A (4) & (5).   

 

By section 41 (1)(c) of the Mining Act 1978 (“the Act”), an application for a 

prospecting licence “shall be made by reference to a written description of the area of 

land in respect of which the licence is sought, and be accompanied by a map on 

which are clearly delineated the boundaries of that area”.  Relevantly section 105 of 

the Act requires that before “an application for a mining tenement … is made, the 

land in relation to which the mining tenement is sought shall be marked out in the 

prescribed manner and in the prescribed shape”.   

 

The Regulations deal with the prescribed manner of marking out.  Reg 11 states that 

an “applicant for a prospecting licence shall comply with the regulations in Part V as 

to marking out and applying for the licence.”  Reg 59 in Part V of the Regulations is 

entitled “Manner of marking out a tenement”.  Relevantly reg 59 states that - 

 “(1) Land in respect of which a person is seeking a mining tenement shall, 

except where other provision is expressly made, be marked out –  

(a) by fixing firmly in the ground –  

(i) at or as close as practicable to each corner or angle of the   

land concerned; or 

(ii)   if there is an existing survey mark at a corner or angle of 

the land concerned, as close as practicable to the survey 

mark without moving, changing or otherwise interfering 

with the survey mark,  

a post projecting at least 1 metre above the ground; 

(b) subject to subregulation (3), by either –  

(i) cutting 2 clearly identifiable trenches; or 

(ii) placing 2 clearly identifiable rows of stones, 

each at least 1 metre long from each post in the general direction of the 

boundary lines; and 
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(c) then by fixing firmly to one of the posts as the datum post, notice of 

marking out in the form No. 20 in the First Schedule. 

 …….. 

(3) Where a post is fixed as close as practicable to an existing survey mark under 

subregulation (1)(a)(ii), marking out in the manner described in subregulation 

(1)(b) is not required.” 

 

Reg 71 states that the applicant for, or holder of, a mining tenement shall maintain 

posts or trenches or other sufficient boundary marks required by the Act and the 

Regulations.  Furthermore, reg 73 requires that the holder of a mining tenement shall 

at any reasonable time identify or cause to be identified the boundaries of the 

tenement for any person requiring the information, by pointing out to that person the 

posts, trenches and other boundary marks of the tenement or by supplying a plan or 

description thereof.     

 

CONCLUSION       

Mr Watson on behalf of Bapaume Pty Ltd submits that he marked out P 51/2545 

using the coordinates of P 51/2412, and that the tenement (P 51/2545) is within M 

51/578.  He seems to say that the coordinates supplied by the DOIR should be 

sufficient to establish that P 51/2545 is where he contends – that is, within M 51/578.  

Mr Watson says he used a GPS and admits that at times his GPS was not working 

correctly and he had to have it repaired.  He concedes that he pegged “where to the 

best of our belief the coordinates were”.  Mr Watson’s evidence gives me little 

confidence that marking out occurred in the area alleged.  The issues of whether the 

coordinates used by Mr Watson were the correct coordinates for P 51/2412 and 

furthermore whether P 51/2412 and its predecessors were described accurately when 

the subject of a tenement application were not addressed during the trial.   

 

Mr Heyhoe, an approved surveyor, says he surveyed M 51/578 in 2007 and did not 

find any marking out pegs on the tenement.  I accept Mr Heyhoe’s evidence on this 
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point.  Although I also accept that Mr Watson on behalf of Bapaume Pty Ltd marked 

out some land, I find that the marking out was not on land within M 51/578. 

 

Accordingly, it is my view that Objection No 288443 should be dismissed. 

     

RECOMMENDATION 

I recommend to the Minister that Objection No 288443 be dismissed. 
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