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THE INTERLOCUTORY APPLICATION 
 
APPLICATION FOR JOINDER OF ADDITIONAL RESPONDENT  

 

1  Mr Jones, Counsel for the Respondent, has made an application to 
join as party to the exemption application and to the plaint for forfeiture 
Bulong Mining Pty Ltd.  

 

2  Mr Jones seeks an order that Bulong Mining Pty Ltd be formally 
joined as a Respondent to the plaint for forfeiture “with all rights that any 
respondent has in such proceedings, including the right to appear and be 
represented (if necessary, independently of the existing defendant), to call 
witnesses, to cross-examine the plaintiff’s witnesses, to make submissions 
to the Warden”. [See: Newmont Duketon Pty Ltd & Ors v Angelopoulos 
[2005] WAMW 1] per Warden Calder at [3].  

 

3  It is also sought by Mr Jones that Bulong Mining Pty Ltd be joined 
as an applicant in the exemption proceedings and that “it have, and be 
able to exercise, all rights that are available to any applicant for the grant 
of a certificate of exemption” See: Newmont, above, [at 3]. 

 

4  The application for joinder is opposed. Mr Lawton, Counsel for the 
Applicant, objected to joinder in the proceedings on the grounds that 
Bulong Mining Pty Ltd had no interest in the subject tenement in the 
relevant reporting year and that nothing has happened since the old 
application for exemption was determined to change or justify a further 
application for exemption. 

SUBMISSIONS 
THE APPLICANT (FOR JOINDER) 

 

5  Mr Jones argued that Bulong Mining ought to be joined as a 
Respondent in its own right because it has sufficient interest in the 
outcome of the proceedings in that it acquired an interest in the Tenement 
and assumed management control of the Tenement.  
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6  The Respondent’s submissions argue that the Respondent (which 
was previously called Yilgarn Gold Limited and prior to that General 
Gold Resources NL) has had an interest in the Bulong Project since 1995 
and had a majority interest in the Bulong Project since 2002. Pursuant to 
an agreement dated 12 March 2009 between the Respondent, Great 
Southern Mines NL and Mr Glyn Morgan, Bulong as nominee of Mr Glyn 
Morgan acquired an interest in the Bulong Project, including the 
Tenements. 

 

7  Mr Jones relied on the Term Sheet and Option Agreement annexed 
to Julia Devlin’s Affidavit and marked “JAD-3” and “JAD-4” at pages 17 
and 24, respectively, to show that Bulong Mining have acquired an 
interest in the Tenement. I note that pursuant to an undertaking given by 
Mr Jones at the hearing of this Interlocutory Application the Option 
Agreement and Term Sheet have subsequently been submitted to the 
Office of State Revenue for stamping in accordance with section 279 
Duties Act. 

 

8  Mr Jones argued that the principles of procedural fairness upheld by 
Warden Calder in Newmont [at 50], above, applied equally in this case in 
that a party, with an interest in a tenement has a clear interest in the 
outcome of the application for forfeiture and therefore has a right to be 
heard. Moreover, an order for joinder is an appropriate order for formally 
recognising that a party has a right to be heard. 

 

9  In further support of his application, Mr Jones submitted that 
Regulation 143 Mining Regulations makes it clear that a party with an in 
interest in a tenement ought to be joined as a party in the proceedings. 
Regulation 143 was enacted on 9 March 2007; post Warden Calder’s 
decision in Newmont, above. Regulation 143 provides that a warden may, 
at any time during proceedings, make an order that a person be joined as a 
party if the warden is satisfied that the person has a sufficient interest in 
the outcome of the proceedings. 
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SUBMISSIONS IN OPPOSITION TO JOINDER 
 

10  Mr Lawton submitted that Bulong Mining Pty Ltd is not a registered 
holder of the tenement but rather it merely has an option and therefore it 
does not have the rights attaching to a tenement holder. Mr Lawton argued 
that Bulong Mining Pty Ltd seeks to be joined as an additional party to the 
proceedings with a view to gaining a commercial advantage only as 
opposed to preventing its legal rights from being affected by the 
judgement in the action. On that basis, Mr Lawton argued that is not a 
sufficient ground to entitle Bulong Mining Pty Ltd to be joined as a party. 

 

11  Mr Lawton relied in his submissions on the case of Homestyle v City 
of Belmont [1999] WASCA 59, wherein the Full Court adopted as the 
appropriate test in determining joinder applications, the same test 
expressed by Lord Diplock in Pegang Mining Co Ltd v Choong Sam. Lord 
Diplock said in that case: 

“While their Lordships agree that the mere fact that a person is likely to 
be better off financially if a case is decided one way rather than another is 
not a sufficient ground to entitle him to be added as a party, they do not 
find the dichotomy between ‘legal’ and ‘commercial’ interests helpful. A 
better way of expressing  the test is: will his rights against or liabilities to 
any party to the action in respect of the subject matter of the action be 
directly affected by an order which may be made in the action?” 

 

12  Accordingly, Mr Lawton argued that the court must look at whether 
this case is one which affects one’s legal rights or one of mere 
commerciality. He submitted that the joinder application by Bulong 
Mining Pty Ltd fits into the latter category of commerciality.  

 

13  Furthermore, Mr Lawton argued that Bulong Mining Pty Ltd does 
not have sufficient interest, as required in Regulation 143, to be joined as 
an additional party. Rather, he argued, Bulong Mining Pty Ltd is 
becoming the “litigation funder” some eight months after the forfeiture 
application was lodged.  

 

THE LAW 
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14  Under Regulation 143 Mining Regulations 1981, a warden may, at 
any time during proceedings, make an order that a person be joined as a 
party if the warden is satisfied that the person has a sufficient interest in 
the outcome of the proceedings. 

 

15  Regulation 154(1)(b) Mining Regulations provides that in 
considering any hearing the warden is bound by the rules of natural 
justice. Therefore, the rules of procedural fairness apply to proceedings of 
this nature.  

 

16  In Newmont, above, Warden Calder considered the basic principle as 
follows:  

“if the rules of procedural fairness had application to the proceedings, all 
that is required, in essence, is that the potentially affected party has a 
right of hearing, a right to present to the Warden sufficient material as 
would enable the Warden to identify the relevant factual circumstances 
connected to that interest in the context of the overall proceedings and to 
allow the potentially affected person, if appropriate, to make submissions 
as to what the outcome of the proceedings should be while taking into 
account the matters so raised.” [at 51] 

 

RULING ON THE APPLICATION FOR JOINDER 
 

17  Based on the evidence before me, I am satisfied that Bulong Mining 
is a Nominee of Mr Morgan as evidenced in the Option Agreement 
annexed to Ms Devlin’s Affidavit at page 24. Moreover, the Historical 
Company Extract for Bulong Mining Pty Ltd shows that Mr Morgan is a 
Director of Bulong Mining Pty Ltd.  

 

18  In my view, there is a sufficiently clear link between the Option 
Agreement which is the formal contract contemplated by the Term Sheet 
(Farm-In Agreement).  The key terms of these transactions appear to be 
the same in terms of the minimum expenditure commitments that must be 
met in order to acquire an interest in the Tenement.  
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19  I therefore find that Bulong Mining Pty Ltd has more than a mere 
commercial interest in these proceedings. Pursuant to Regulation 143, 
Bulong Mining has a sufficient interest in the Mining Lease 25/24 and, 
therefore, a clear interest in the outcome of the application for forfeiture 
and exemption application to be joined as an additional party to the 
proceedings.  

 

20  For the above reasons the Application for Joinder is granted. 

 

APPLICATION FOR EXTENSION OF TIME TO LODGE 
EXEMPTION APPLICATION 

 

21  The Respondent previously lodged application for exemption 298262 
in respect of the Tenement for the Reporting Year ending 3 July 2008 
which sought an exemption from expenditure in the sum of $37,038 
pursuant to section 102(2)(b) and section 102(3) Mining Act 1978 (WA) 
on the grounds that time was required to evaluate work done on the 
Tenement and plan future exploration of the Tenement. 

 

22  The Exemption Application was refused on 17 November 2008. 

 

23  Mr Jones has lodged an application for extension of time to lodge a 
further exemption application in respect of Mining Lease 25/24 for the 
same reporting year ending 3 July 2008. Mr Lawton has lodged an 
application seeking forfeiture against the Kairiki Tenement on 9 October 
2008. 

 

24  The main issue as submitted by Mr Jones is the question as to 
whether it is open to the warden to grant an extension of time to enable a 
further application to be lodged where an exemption has already been 
lodged and refused. 
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25  In relying on the decision of Warden Calder in Johnsons Well 
Mining NL & Ors v Angelopoulos [2002] WAMW 22 [at 27], Mr Jones 
argued that once an application for exemption is refused it doesn’t once 
and for all determine the right of the tenement holder to obtain an 
exemption. In other words, the Minister is not functus officio and he/she 
may therefore consider and determine another application. I agree with 
that submission and follow the decision in Johnson Well, above, wherein 
Warden Calder said [at 27]: 

“It is not stated expressly in the Act or the Regulations that a tenement 
holder may make only one application for the grant of a certificate of 
exemption and that once that application has been finally determined no 
subsequent applications for exemption may be made in respect of the 
same tenement for the same year as was the subject of the 
determination……The Minister does not…determine that the right of a 
tenement holder to make any future application for the grant of a 
certificate in respect of the same expenditure period is exhausted. The 
Minister’s final determination of any application does not of itself exhaust 
the power and the duty of the Minister to consider and determine any 
other application, by whoever is at the time of application the tenement 
holder, in respect of the same tenement for the same expenditure period, 
which was the subject of the Minister’s earlier determination….If it was 
not open to a tenement holder to make a further exemption application, 
the potential for achievement of the legislative objective of enabling 
tenement holders who would otherwise be entitled to retain their 
tenement, where there is a justifiable reason for allowing that, where 
there has been expenditure noncompliance, may be defeated….I do not 
consider that, provided a subsequent application is not in effect identical 
in its terms to an exemption application which has previously been finally 
determined by the Minister, there is room for the application of the 
principles of functus officio.” 

 

26  In that case of Newmont, above, Warden Calder declined on a 
discretionary ground the application for an extension of time to lodge a 
further exemption application. 

 

27  The subsequent case of Johnson’s Well Mining NL Newmont 
Duketon Pty Ltd v Richard Anthony Bayliss [2003] WAMW 22 is also 
relevant to the present case. In Bayliss, above, [at 59] Warden Sharratt 
granted an extension of time for lodgement of an application for 
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exemption where a ground sought to be put, namely, that time was 
required by Johnsons Well Mining NL to negotiate an agreement with 
Newmont Duketon Pty Ltd to raise capital for further exploration on the 
tenements, was not properly put before the Minister. In that case, the 
omission in the old exemption application of an explicit reference to the 
words “or raise capital therefore” was an administrative error.  

 

28  The Mining Act 1978 (WA) provides under section 102(3) that 
notwithstanding that the reasons given for the application for exemption 
are not amongst those set out in subsection (2) a certificate of exemption 
may also be granted for any other reason which may be prescribed or 
which in the opinion of the Minister is sufficient to justify such 
exemption. 

 

29  In the present case, the old application for exemption omitted two 
possible grounds of exemption that were arguably available under section 
102(2)(b), namely, that time was required to raise capital and under 
section 102(2)(a) that title to the Tenement was in dispute during the 
Reporting Year. 

 

30  Paragraphs 36-40 of the Substituted Particulars of Response, filed by 
DLA Phillips Fox Solicitors on 23 July 2009 on behalf of the Respondent, 
set out details as to attempts made by the Respondent to negotiate an 
agreement with a third party which would provide capital for further 
exploration. 

 

31  Accordingly, it is submitted at paragraph 40.1 of the Substituted 
Particulars that “during the Reporting Year, time was required to raise 
capital to fund future exploration and mining of the Bulong Project, 
including the Tenement”. 
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32  Paragraphs 41-45 of the Substituted Particulars set out details as to 
the “Reed Dispute” wherein a dispute arose between the Respondent and 
Mr David Reed and Reed Resources in relation to title to the Tenement. 
There was an allegation by Mr Reed and Reed Resources that they had an 
interest in the Bulong Project including the Tenement by virtue of an 
alleged oral agreement. A settlement was subsequently reached in 
February 2008 pursuant to which a sum of money was paid by the 
Respondent. It was deemed by the Respondent to not be commercially 
responsible to incur significant expenditure on the Tenement whilst title to 
the Tenement was in dispute.  

 

33  The old Application for Exemption was lodged on behalf of the 
Respondent by a previous solicitor on limited grounds that time was 
required to evaluate work done on the Tenement and plan future 
exploration of the Tenement. The old Application omitted two further 
arguable grounds of exemption that time was required to raise capital and 
title to the Tenement was in dispute during the Reporting Year.  

 

34  In paragraph 12 of her Affidavit Julia Devlin swears that she was 
advised by Mr Neville Bassett, Company Secretary of the Respondent, 
that he was aware of the matters supporting the proposed amended 
grounds for exemption but that he did not appreciate the significance of 
the matters and this is why he did not take steps to raise these grounds in 
the original exemption application. 

 

35  In other words, the omission of the proposed amended grounds of 
exemption was a mistake on the part of the Respondent. And moreover, 
should the extension of time be granted, the subsequent application for 
exemption would not in effect be identical in its terms to the old 
exemption application that has previously been determined by the 
Minister. 

 

SUBMISSIONS IN OPPOSITION TO THE APPLICATION FOR 
EXTENSION OF TIME 
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36  Mr Lawton opposed the application for extension of time and argued 
that the onus of proof is on the applicant for an extension of time (in this 
case, Mr Jones for the Respondent) to show reasonable cause that it is 
appropriate in all the circumstances. Mr Lawton submitted that the 
evidence does not justify “reasonable cause” for an extension of time. 

 

37  Mr Lawton argued that a grant of extension of time would be 
prejudicial to Mr Farr because it will set back his legal rights and cause 
him to lodge an objection to any further exemption application. 

 

 RULING ON APPLICATION FOR EXTENSION OF TIME 
 

38  Essentially, I agree with the decision of Warden Sharratt in Bayliss, 
above, [at 74] that: 

 “failure to include a genuine ground in an exemption application due to 
a typing error or mistake is in my opinion is a classic sufficient reason for 
a subsequent application”.  

 

39  In that case, Warden Sharratt [at 77, 79] found that the applicant had 
discharged his burden of proof in showing that it may be the case that 
because of the error the Minister did not turn his mind to all the relevant 
information. 

 

40  In the present case, two genuine grounds for exemption were 
mistakenly omitted from the Respondent’s old application for exemption 
and those grounds were not therefore put before the Minister. That 
mistake resulted in the Minister being unable to take into account two 
relevant grounds for exemption.  

 

41  In light of the evidence and submissions before me, I find that the 
Respondent has shown “reasonable cause” to justify an extension of time 
and it is appropriate in all the circumstances that I grant the extension of 
time.  
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42  In granting the application for extension of time I am mindful of the 
Applicant’s position in respect to the likelihood that he will need to lodge 
an objection to any further exemption application.  

 

43  However, I have balanced that consideration against frustrating the 
legislative objective of enabling tenement holders who would otherwise 
be entitled to retain their tenement to make a further exemption 
application [See: Newmont, above, at 27]. It is ultimately for the Warden 
to consider the evidence at the substantive hearing and determine the 
question as to whether an exemption ought to be granted.  

 

44  I make the following interlocutory orders: 

• Bulong Mining Pty Ltd be joined as a party to the proceedings. 
 

• The time for lodgement of the application for exemption in respect 
to M25/24 for the reporting year ending 3 July 2008 is extended 
until 7 days after the date of this order. 

 

• The hearing of the Application for Exemption is to be listed 
separately to and before the hearing of the Application for 
Forfeiture on a date to be fixed. 

 

• The evidence tendered at the hearing of Application for Exemption 
is to stand as evidence in relation to the Application for Forfeiture 
and the parties are granted leave to tender further evidence in 
relation to the Application for Forfeiture following the 
determination of the Application for Exemption. 

 

• The Respondents’ affidavits are to be kept confidential and the 
content of the affidavits are not to be used for any other purpose 
other than these proceedings. 
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