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JURISDICTION : MINING WARDEN 

 

LOCATION : PERTH 

 

CITATION : BHP BILLITON PTY LTD & ORS-v- 

KARRIYARRA NATIVE TITLE CLAIMANTS & 

ORS (No. 3) [2009] WAMW 15   

 

CORAM : CALDER M 

 

HEARD : 10 SEPTEMBER 2009 

 

DELIVERED : 30 SEPTEMBER 2009 

 

FILE NO/S : APPLICATIONS FOR MISCELLANEOUS 

LICENCES 45/129 TO 136 

 

TENEMENT NO/S : MISCELLANEOUS LICENCES 45/129 TO 136 

 

BETWEEN : BHP BILLITON IRON ORE PTY LTD & ORS 

(Applicant) 

 

AND 

 

KARRIYARRA NATIVE TITLE CLAIMANTS, 

(Objectors) 

 

 
 

 

Legislation: 

 

                 Mining Act 1978 (WA) s 91 

                 Native Title Act 1993 (Cth) s 24MD (6B) 

 

Result:  

Applications miscellaneous licences 45/129 – 45/136 granted. 
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Representation: 

 

Counsel: 

Applicant : Ms J Bursle 

Objector : no appearance 

Solicitors: 

Applicant : Blake Dawson Waldron 

Objector : no appearance 
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1  On 17 June 2005 I delivered my decision in the matter of the 

application by BHP Billiton Pty Ltd & Others for Miscellaneous Licences 

45/129 – 138 ( [2005] WAMW 12 ). 

2  I determined that I would grant the licences subject to my being 

satisfied that there had been compliance with  the provisions of paras (c)  

to (g) inclusive of subs 24MD(6B) of the Native Title Act.  I was then and 

I am still of the views that I have previously expressed in BHP Billiton 

Pty Ltd v Karriyarra Native Title Claimants & others ([2004] WAMW 

22).  That includes my opinion (31) that the obligation on the part of the 

State of Western Australia to give notice to the Registered Native Title 

Claimants under para 24MD(6B)(c) can only arise and can only be 

properly fulfilled once it can be said that the miscellaneous licence will be 

granted and on what terms it will be granted.  In this case a notice 

purporting to be pursuant to subs 24MD (6B) had been given long before 

that time. I consider that the notice had no lawful effect and did not 

comply with para 24MB (6B) (c). 

3  I said in an addendum to my reasons of 17 June 2005 that until I was 

satisfied that the State had complied with para 24MD (6B) (c) by 

notifying the Native Title Claimants that the act of grant of the 

miscellaneous licence is to be done by the Warden I would not proceed to 

grant.  The notice should have informed the Native Title Claimants that 

the act that, for purposes of subs 24MD (6B), is to be done is grant upon 

conditions that include the conditions set out in my decision of 17 June 

2005.  It would have been to the doing of that act by me as Warden that 

any objection, and consultation and any determination by the independent 

person or, possibly, the Minister, would then have been directed. 

4  I have received from the Director Mineral Titles Division of the 

Department a copy of a letter to the Director dated 14 April 2009 from the 

solicitors acting for BHP Billiton Pty Ltd concerning the final 

determination of the miscellaneous licence applications.  In that letter it is 

said that the applicants for the licences intend to withdraw applications 

45/137 and 45/138 which were objected to pursuant to the Mining Act, by 

the Palyku Native Title Claimants. 

5  The letter of 14 April 2009 also states that in July 2005 the 

Applicants had appealed to the Minister pursuant to s 94 (3) of the Mining 

Act against my decision.  It is then said that the appeal was not 

determined.  I have been informed by the Department that, the appeal did 

not proceed.  It is also said in the letter of 14 April 2009 that on 10 march 

2006 the Independent Person, pursuant to s 24MD(6B), made orders in 
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respect of the objections that had been lodged by the Karriyarra and the 

Palyku Native Title Claimants under subs 24MD(6B).  The orders said to 

have been made are that the Native Title objections be withdrawn and that 

the subs 24MD (6B) proceedings were complete.  I have now been 

provided with a copy of those orders of the Independent Person. 

6  On 10 September 2009 applications L45/129-136 were listed for 

mention only before me.  The only appearance was by counsel 

representing the applicants.  The Pilbara Native Title Service, which had 

instructed counsel who had represented the Objectors at the previous 

hearings in this matter, were informed by the Warden’s Court Officer by 

letter dated 27 July 2009 that the applications had been listed for mention 

before the Warden on 10 September 2009.  The letter also informed the 

Pilbara Native Title Service that the matter may proceed to determination 

in the absence of the Objectors on 10 September. 

7  I consider that in the abovementioned circumstances it is appropriate 

for me to now take what I see is a pragmatic approach and proceed to 

determine applications L45/129-136 on the basis that the Objectors no 

longer wish to pursue their objections pursuant to the Native Title Act or 

their objections pursuant to the Mining Act.  I also proceed upon the basis 

that the Objectors do not wish to make any further submissions to me. I 

consider that it would not be in the interests of the parties or the 

administration of the relevant legislation for me to decline to grant 

applications L45/129-136.  I remain, however, of the view that the 

provisions of subs 24MD (6B) were not complied with in respect of the 

matters that I have addressed in this and in my earlier decision. 

8  Applications L45/129 -136 are all granted subject to: 

I. The conditions specified in my decision of 17 June 2005 

([2005]WAMW 12) 

II. Standard conditions usually imposed by the Department in 

connection with the grant of miscellaneous licence of the type the 

subject of these applications. 

III. Compliance with all other applicable legislation of the 

Commonwealth of Australia and the State of WA. 

IV. The grants of Miscellaneous licences 45/129-136 are to take affect 

on the date of publication of these reasons and conditions of grant. 

 


