
[2009] WAMW  3 
CALDER M 

 
JURISDICTION : MINING WARDEN  

 
LOCATION : PERTH 

 
CITATION : HUTTON -v- JANNERRE CORPORATION 
  PTY LTD [2009] WAMW 3 
 
CORAM : CALDER M 

 
HEARD : 6 February 2009 

 
DELIVERED : 7 May 2009 

 
FILE NO/S : APPLICATION FOR EXTENSION OF TIME: 

OBJECTION: PROSPECTING LICENCE 
APPLICATION 47/1104 
 

TENEMENT NO/S : PROSPECTING LICENCE 47/1104 
 
BETWEEN : 

JANNERRE CORPORATION PTY LTD 
      (Proposed objector) 
 

                                              and 
 

     JAMES DANIEL HUTTON 
      (Respondent) 

 
 

 

Catchwords: 
 
APPLICATION - for tenement - objection to grant - extension of time to lodge 
objection 
EXTENSION OF TIME - objection to tenement application 
OBJECTION - application for grant extension of time to lodge 
PRACTICE AND PROCEDURE - time - extension of - objection to grant of 
tenement 
PUBLIC INTEREST - objection to grant of tenement - failure to progress 
application 
TIME - extension of - for lodgement - objection to grant of tenement 

Document Name:  <Dir>\2009WAMW3.doc   (<Secretary>) Page 1 



[2009] WAMW  3 
CALDER M 

Document Name:  <Dir>\2009WAMW3.doc   (<Secretary>) Page 2 

 
Legislation: 
 
Mining Act 1978 (WA), s111A  
Mining Regulations 1981, r64(1), r67(1) 
 
 
Result:  
Application for extension of time to lodge objection granted 
 

Representation: 

 

Counsel: 
 
Applicant : Mr M.P. Workman 
Respondent : Mr M.T.  McKenna 
 
 

Solicitors: 
 
Applicant : Maxim Litigation Consultants 
Respondent : Hunt & Humphry 
 
 
 

Case(s) referred to in judgment(s): 

Molopo Australia Ltd -v- Eastern Gold NL (1989) WAR 270  
Nova Resources NL -v- French (1995) 12 WAR 50 at 57 
Re Minson, MLA; ex parte Devant Pty Ltd -v- Minister For Mines (unreported, 

Supreme Court, WA; 18 December 1996; Lib. No 960722) 
Striker Resources NL -v- Benrama Pty Ltd [2001] WAMW 7 
 
 
 
 



[2009] WAMW  3 
 

THE PROCEEDINGS 

1  Jannerre Corporation Pty Ltd ("the Proposed Objector") has made an 
application to the Warden seeking that the Warden allow a period beyond 
the period prescribed, namely 35 days, within which to lodge an objection 
to the application for the grant of a prospecting licence ("PLA47/1104") 
lodged by James Daniel Hutton ("the Respondent") on 11 March 1999.  
The Respondent's application for extension of the period within which the 
objection may be lodged was lodged on 3 October 2008.  The further 
period for lodgement of the proposed objection that the Respondent seeks 
is approximately 9.5 years. 

2  Not surprisingly, the application for extension of the period is 
opposed by the respondent. 

The Proposed Objection 

3  The proposed grounds of objection are as follows.  It is said that the 
Respondent has not complied with the provisions of the Mining Act or the 
Mining Regulations in that the ground applied for was not marked out on 
26 February 1999 by the Respondent; that PLA47/1104 was lodged three 
days after the expiry of the prescribed period of 10 days from marking 
out, that the application should be refused on public interest grounds 
pursuant to s 111A of the Mining Act.  The particulars of that proposed 
ground include the aforementioned alleged noncompliance with the 
marking out and lodgement provisions of the Act and the Regulations.  
They also include the allegation that the Respondent had been granted 
prospecting licence 47/1046 ("PL47/1046") and that tenement expired 
four years later on 15 September 1998 without the Respondent having 
ever complied with the minimum expenditure requirements for any of 
those four years.  It is further said that the Respondent, having lodged 
PLA47/1104 on 11 March 1999, has not advanced that application 
towards grant since lodgement, that the Respondent no longer resides in 
the Karratha area where the ground applied for is located and that the 
Respondent is "holding" PLA47/1104 for another person.  The Proposed 
Objector says that the Respondent has effectively tied up the ground 
applied for since 13 May 1994, being the date upon which the ground the 
subject of expired PL47/1046 was marked out.  It is noted in the 
particulars that, PL47/1046 having expired on 15 September 1998, it was 
not for approximately five and a half months later, on 26 February 1999, 
that the Respondent marked out the ground the subject of PLA47/1104. 

Document Name:  <Dir>\2009WAMW3.doc   (<Secretary>) Page 3 



[2009] WAMW  3 
 

4  Reference is made in the grounds of the proposed objection to the 
Proposed Objector having applied for mining lease 47/1420 
("MLA47/1420") over ground identical to the ground the subject of 
PLA47/1104.  It is said that the Respondent wishes to mine sand from the 
ground the subject of MLA47/1420. 

 

THE HEARING 

5  All of the evidence before me at the hearing was in the form of 
affidavits with annexures.  

6  Concerning the first ground of the proposed objection, insofar as that 
ground alleges that the Respondent lodged PLA47/1104 three days after 
the prescribed period for lodgement of applications for the grant of 
tenement, I informed both counsel that it appeared from papers that are on 
the Departmental file prepared for me for these proceedings that on 23 
June 1999 the Warden sitting at Karratha had granted an application by 
the Respondent to extend the period within which PLA47/1104 may be 
lodged to 11 March 1999.  Neither counsel for the parties before me had 
previously been made aware of the extension of time having been made.  I 
should also say that there is a note attached to the copy of the Warden's 
order that is now on the Court file.  That is a note of the Mining Registrar 
in Karratha and indicates that the fact of the order having been made had 
not been recorded on the Departmental electronic tenement register which 
is available to the public.  Both parties accepted that the Warden had 
extended the period within which PLA47/1104 could be lodged to 
11 March 1999.  That aspect of the proposed objection is therefore no 
longer pursued. 

 

Evidence On Behalf Of The Proposed Objector 

7  Janerre filed two affidavits in support of its application for extension. 

 

The Affidavit of Vaughan William Corps sworn 3 October 2008 

8  On the basis of Mr Corps' affidavit I find the following.  Mr Corps is 
the sole director and sole shareholder of Janerre.  The Respondent was 
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granted former PL47/1046 on 16 September 1994 and held it continuously 
until it expired on 15 September 1998.  No expenditure on the tenement 
was claimed for any of the four years of the life of the tenement.  From 
that I infer that none was incurred other than tenement rental payments. 

9  The ground the subject of expired PL47/1046 is identical to the 
ground the subject of PLA47/1104. 

10  PLA47/1104 was applied for by lodgement of the form 21 on 
11 March 1999, having been marked out on 26 February 1999.  On 3 
February 2008 the ground the subject MLA47/1415 was marked out.  The 
application for that tenement was lodged on 11 February 2008.  On 6 
August 2008 the Warden recommended grant.  The Respondent for that 
tenement is Vaughan William Corps.  Following lodgement of  
MLA47/1415 an objection was lodged by Donald Kimberley North to the 
grant of the tenement.  That objection was withdrawn on 18 July 2008.  
No other objection to the application for MLA47/1415 has been lodged. 

11  On 30 June 2008 Jannerre lodged application for mining lease 
47/1420 ("MLA47/1420").  The area ground applied for is identical to the 
ground the subject of PLA47/1104 by Mr Hutton.  That ground the subject 
of those two applications is entirely within but has been excised from the 
ground the subject of MLA47/1415 which has been recommended by the 
Warden for grant but not yet granted by the Minister. 

12  On 27 February 2008 Vaughan William Corps and Darryl John 
Corps lodged application for miscellaneous licence 47/233 ("LA47/233").  
So far as I am aware, that application has not yet been granted or refused.  
The purpose for which LA47/233 has been applied for is to construct a 
road to provide access to MLA47/1415 and MLA47/1420. 

13  In his affidavit of 3 October 2008, Mr Vaughan Corps says that the 
Respondent, Mr Hutton, has not lived in Karratha since about February 
2000 and that he presently lives in the Perth area.  He says that the current 
telephone number for Mr Hutton is not a Pilbara number.  Mr Corps says 
that he is aware from his studies and investigations that the ground 
applied for in MLA47/1415 and PLA47/1104 contains commercial 
volumes of sand.  His family operates an earthmoving and sand supplies 
business in Karratha. 

14  Mr Michael Workman, counsel for Jannerre, swore an affidavit dated 
19 January 2009 in support of the application for extension of time.  In 
that affidavit Mr Workman has explained that he was first contacted by 
Mr Darryl Corps in relation to M47/1420 on 3 September 2008 and 
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subsequently met with Mr Vaughan Corps in Karratha on 11 September 
2008.  At that meeting Mr Workman received instructions from 
Mr Vaughan Corps in respect of PLA47/1104.  On the same day he 
appeared before the Warden and informed the Warden that it was the 
intention of Jannerre to lodge an application for extension of time to 
object to the grant of PLA47/1104.  He subsequently lodged the 
interlocutory application for extension of time for Jannerre to lodge an 
objection to PLA47/1104 on 3 October 2008 having, since 11 September 
2008, requested and received detailed advice and documents from 
Mr Vaughan Corps in connection with the application for extension of 
time. 

 

Evidence on Behalf of The Respondent 

15  The affidavit of Donald Kimberley North is relied upon by the 
Respondent in opposition to the Proposed Objector's application for the 
grant of an extension of time to lodge the objection.  Mr North is a 
director of Northwest Sand and Gravel Pty Ltd.  In his affidavit Mr North 
says that PLA47/1104 is the subject of an agreement between himself and 
the Respondent, Mr Hutton.  He says that the agreement is that he will 
manage the prospecting licence on behalf of Mr Hutton, if it is granted, on 
the basis that Mr Hutton will transfer to Mr North an 80 per cent interest 
in the prospecting licence once it is granted. 

16  Mr North notes that from the Departmental Quick Appraisal which is 
annexed to his affidavit and dated 24 October 2009 (sic), it can be seen 
that PLA47/1104 affects native title claim WC98/040 of the Wong-Goo-
Tt-Oo and also native title claim WC96/089 of the Yaburara 
Mardudhenera native title claimant group.  Mr North has also annexed to 
his affidavit a copy of a consent determination made by the National 
Native Tribunal on 15 October 1999 that the grant of PLA47/1104 is not 
an act attracting the expedited procedure.  The effect of that 
determination, which I presume was made under subs 33(5) of the Native 
Title Act, is that the State of Western Australia and the native title 
claimants and the Respondent all became thereby bound (NTA s 31) to 
negotiate in good faith with each other with a view to obtaining the 
agreement of the native title claimants to the granting of the prospecting 
licence or the granting of it subject to conditions. 

17  In his affidavit Mr North said that it had been difficult to conduct 
negotiations with the Yaburara Mardudhenera and the Wong-Goo-Tt-Oo 
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native title claimants.  One reason, he says, for that is that he had been 
concentrating his efforts upon conducting negotiations with the Ngarluma 
Aboriginal Corporation as native title holders "…in relation to numerous 
other tenement applications."  He says that on 27 August 2008 he finally 
concluded a native title agreement with the Ngarluma.  Mr North then 
says that, having concluded the Ngarluma agreement, he is in a position to 
progress other negotiations and that he has instructed his tenement 
manager to take steps to "…advance negotiations with the Wong-Goo-Tt-
Oo and the Yaburara Nardudhenera."  In that regard, Mr North says that 
during September 2008 he obtained legal advice as to how to best  
progress the grant of the "tenements" and that following receipt of that 
advice, on 25 September 2008, he instructed his tenement manager to 
send executed standard heritage agreements to each of the Wong-Goo-Tt-
Oo and the Yaburara Mardudhenera in connection with PLA47/1104.  
Annexed to his affidavit are letters to each of the Wong-Goo-Tt-Oo and 
the Yaburara Mardudhenera.  Both letters are on the letterhead of 
tenement management agents Hetherington.  Both letters are dated 
20 October 2008.  Each of the letters does nothing more than inform the 
respective native title claimant that a signed Standard Heritage Agreement 
in duplicate in respect of PLA47/1104 is enclosed.  Each of the claimants 
is told in the letter that if they wish to discuss the matter they should 
contact the writer of the letter. 

18  Mr North concludes his affidavit by saying that if Jannerre is allowed 
an extension of time to lodge its proposed objection the native title 
processes undertaken to date will be disrupted.  He has not specified why 
or how disruption will be the result and there is no other evidence about 
that. He says that, in addition, Northwest Sand and Gravel Pty Ltd, of 
which Mr North is a director, will be prejudiced, as will Hutton, in terms 
of the costs and efforts spent in progressing the matter to date.  There is 
no indication at all in his affidavit or elsewhere of what costs and efforts 
have been incurred by Mr Hutton.  In the circumstances, I infer none or 
very little.  I draw that inference from Mr Hutton's history of non-
expenditure and, by inference, absence of effort on his part, in respect of 
the now expired PL47/1046, to which reference has been previously 
made, together with the absence of any evidence to the effect that Mr 
Hutton has done anything at all. 
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SUBMISSIONS 

The Proposed Objector 

19  The Proposed Objector begins by referring to the principles to be 
applied in relation to an extension of time to lodge an objection which 
emerge from the decisions of the three members of the Court in Molopo 
Australia Ltd -v- Eastern Gold NL (1989) WAR 270.  The fundamental 
principal is that the period of extension must be a reasonable period 
before the Warden may exercise the power to extend the time for 
lodgement of the late objection.  In considering whether or not the period 
of extension sought is reasonable, the Warden may take into account, inter 
alia, whether or not the late lodgement was due to circumstances beyond 
the control of the Respondent, whether there was inadvertence on the part 
of the Respondent, whether, if the application for extension is granted, the 
interests of the Respondent for the tenement would be adversely affected 
by reason of the effluxion of time beyond the prescribed period for 
objecting or for some other reason. 

20  Brinsden J said (272) that:  in exercising "the discretion, a Warden 
should lean towards granting the reasonable extension since the intention 
of the Act is to give any person an entitlement to object."  Kennedy J said 
(274) that the Warden is given a wide discretion to determine the time 
within which an objection may be lodged.  Walsh J said (277):  
"Reasonableness is relative and must be proportioned to the 
circumstances of the case considered as a whole." 

21  The Respondent agrees that those principles are to be applied in the 
present case. 

22  Although it was not expressly mentioned in Molopo, in my opinion, 
the self-regulating policy of the Act and Regulations and the reasons for 
that policy in respect of matters such as objections to grant of tenements 
and applications for forfeiture of tenements is a factor to be properly taken 
into account in determining whether or not it is appropriate to allow an 
extension of time within which to lodge an objection to the grant of a 
tenement.  Similarly, in my opinion, the public interest element in the 
granting or refusing or terminating of an application for the grant of a 
mining tenement as is reflected in s 111A of the Act may also be properly 
taken into account in considering all of the relevant circumstances 
concerning an application for the late lodgement of an objection to an 
application for a tenement.  That, in my opinion, includes applications for 
the grant of prospecting and miscellaneous licences where, subject to the 
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discretion of the Minister pursuant to s 111A, the Warden has power to 
grant or refuse to grant. 

23  The Proposed Objector concedes that at the time of lodgement of 
PLA47/1104 it had no relevant affected interest in the ground applied for.  
It had no affected interest, it says, until February 2008 when the 
application for M47/1415, the ground the subject of which application 
initially embraced the ground the subject of PLA47/1104, was lodged.  
Mr North lodged an objection to MLA47/1415 on the basis that it 
included the ground the subject of PLA47/1104.  North's objection was 
lodged in February 2008 and withdrawn in July 2008 after Jannerre 
amended MLA47/1415 to excise from that application the ground the 
subject of PLA47/1104.  In the meantime, on 30 June 2008, MLA47/1420 
was lodged by Janerre over the same ground that is the subject of 
PLA47/1104. 

24  Counsel for Jannerre submits that by 11 September 2008 no 
negotiations had been entered into with the two native title claimants 
despite the determination made by the National Native Title Tribunal in 
October 1999 that the expedited procedure was not attracted by 
PLA47/1104.  It is submitted that it is in the context of the lack of 
progression of the native title negotiations that the time taken for Jannerre 
to apply for an extension of time to lodge its objection to PLA47/1104 
must be considered.  It is said that it is a direct consequence of the 
substantial delay on the part of Hutton in advancing PLA47/1104 that 
Jannerre has become a person  with a relevant and significant interest in 
the outcome of PLA47/1104. 

25  Counsel for the Proposed Objector submits that the legislative policy 
of the Act in respect of the holding of mining tenements, namely, 
colloquially,  "use it or lose it", must have equal relevance to an applicant 
for the grant of a mining tenement where the inactivity of the applicant, 
deliberate or otherwise, has the effect that the application is not 
progressed towards final determination in a timely and otherwise 
appropriate manner.  It is noted that all that was done in regard to the 
mandatory negotiation procedure with the native title claimants was that 
approximately six weeks after Jannerre had notified the Warden on 11 
September 2008 of its intention to lodge an application for extension of 
time to object to PLA47/1104 and approximately three weeks after 
Jannerre had in fact lodged this application for extension of time, 
Mr North sent executed standard heritage agreements to each of the native 
title claimants. 
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26  Counsel for the Proposed Objector identifies five aspects where, it is 
submitted, public interest grounds pursuant to s 111A of the Act are 
enlivened.  The first of those grounds relates to the late lodgement of the 
application for the subject tenement by Mr Hutton.  That matter has been 
disposed of, the Warden having granted an extension of the period within 
which PLA47/1104 could be lodged.  The other public interest aspects 
identified by the Proposed Objector are the "tying up" of the ground since 
24 May 1994 when Mr Hutton applied for the previous tenement held by 
him over the same ground, namely PL47/1046; the claiming of no 
expenditure by Mr Hutton in respect of PL47/1046 during the whole of 
the four years of the life of that tenement until its expiry; the failure of 
Mr Hutton to advance the determination of PLA47/1104 for over nine 
years including, in particular, there being no negotiations conducted with 
the two native title claimants in respect of ELA47/1104; the urgent 
requirement within the Karratha area for sand supplies that could be 
mined from the ground the subject of the application caused by the tying 
up of the ground. 

27  The Proposed Objector submits that the alleged prejudice claimed by 
Mr North on behalf of the Respondent, namely, disruption to native title 
processes undertaken so far and the impact on "costs and efforts spent in 
processing the matter to date", are inconsistent with the affidavit in 
evidence in which Mr North said that he did not engage in any relevant 
negotiations for a period of over nine years.  In any event, it is said, any 
prejudice flowing to either or both of Mr Hutton and Mr North, has been 
brought about as a direct consequence of their inaction resulting in a 
substantial delay in the determination of PLA47/1104.  It is said, further, 
that the circumstances giving rise to the alleged prejudice to the 
Respondent or Mr North form the basis of the arguable public interest 
ground raised in the proposed objection and cannot be relied upon as a 
defence to the application for extension of time. 

Respondent’s Submissions 

28  The Respondent submits that the Proposed Objector has failed to 
provide sufficient evidence to justify the exercise of the discretionary 
power to extend the period of time for lodgement of the objection.  It is 
said that at the time of lodgement of ELA47/1104 the Proposed Objector 
had no relevant affected interest in the subject ground that would have 
supported an objection and that the proposed grounds largely arise from 
circumstances occurring well after the expiration of the prescribed 
objection period.  It is said that all of the proposed grounds of objection 
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raised by the Proposed Objector can be properly dealt with by the Mining 
Registrar and by the Minister. 

29  Counsel for the Respondent relies upon relevant dicta from the 
decision in Molopo (supra) and submits that the extension of the period 
for lodgement that is being sought is beyond anything that could be 
considered reasonable in any circumstances.  The point is made that the 
application is, in effect, an application to extend the period for lodgement 
to enable the Proposed Objector to rely upon grounds that did not exist at 
the time when the application was lodged. 

30  The Respondent says that prejudice will be suffered by it if the 
application of the Proposed Objector is granted.  It is said that the 
prejudice is that the late lodgement of the objection will disrupt and 
possibly negative the native title processes undertaken to date.  It is said 
that those processes have involved the National Native Title Tribunal 
determination that the expedited process did not apply and, further, 
negotiations with the native title claimants. 

31  In conclusion, the Respondent submits that it would be unreasonable 
to extend the period of time for lodgement of the late objection but that, in 
any event, no basis has been disclosed which would justify the exercise of 
the discretion to extend the period. 

32  Both parties made oral submissions at the hearing. 

33  Counsel for the Proposed Objector again emphasised the failure of 
either North or Hutton to commence negotiations with the native title 
claimants for over nine years.  In that regard counsel for the Respondent, 
by facsimile message dated 6 February 2009, after the hearing had 
concluded, conceded the correctness of the submission of counsel for the 
Proposed Objector that negotiations referred to in paragraph 9 of the 
North affidavit sworn 4 November 2008 were negotiations in respect of 
native title claimants for tenements other than PLA47/1104.  Nearly four 
months after Jannerre lodged MLA47/1420 over the same ground as 
Hutton's PLA47/1104 on 20 October 2008, the heritage agreement 
proposals were sent by Hutton to the two native title claimants in respect 
of PLA47/1104.  It is emphasised that the heritage agreements were not 
forwarded to the native title claimants until 17 days after Jannerre had 
lodged its application for extension of the period within which to object to 
PLA47/1104.  Counsel also submits that if there is any prejudice that 
would flow to the Respondent, Hutton, from the extension of the time 
within which to lodge being granted it is a prejudice which has been 
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brought about entirely as a direct consequence of the conduct of Hutton 
and North in connection with PLA47/1104.  In any event, it is said, there 
is no evidence of any cost or effort  expended by the Respondent Hutton 
in progressing the matter pursuant to the Native Title Act processes as 
claimed in submissions made on behalf of the Respondent.  It is said that 
on the face of it such costs and efforts were negligible and only arose after 
Jannerre  had sought to become an objector to PLA47/1104. 

34  In connection with the long period of time since the lodgement of 
PLA47/1104, the Proposed Objector submits that, as at February 2008, 
when MLA47/1415 was lodged, the circumstances were precisely the 
same as they had been in March 1999 when the former tenement 
application was lodged; that is to say, no steps had been taken to progress 
the application towards grant.  That is correct, save of course that in 
October 1999 the National Native Title Tribunal determination had been 
delivered, meaning that the Respondent Hutton was thereafter obliged to 
engage in negotiation with the native title claimant group.  It is also 
observed on behalf of the Proposed Objector that there is no evidence that 
anything was done by the Respondent after February 2008 when 
MLA47/1415 was lodged in respect of which it could be said that any 
additional prejudice will arise as a consequence of the Proposed Objector 
becoming an objector.   

35  Finally, it is submitted on behalf of the Proposed Objector that what 
has been put before the Warden in support of its application for extension 
of the period within which to lodge its objection reveals matters of some 
substance, reveals that, at least, it is arguable that those matters are 
sufficient to excite the interest of the Minister for purposes of s 111A as 
being matters of relevant public interest and that despite the extraordinary 
length of time that has passed since the application was lodged, the 
Proposed Objector should be heard. 

36  Counsel for the Respondent also submits that once the Department 
has, as in this case, made a decision to grant subject only to compliance 
with the requirements of the Native Title Act then the process of 
determination of the application for the mining tenement has gone too far 
for there to be any justification for an objector to be granted an extension 
of the period within which to lodge an objection. 

37  Counsel for the Respondent submits that, in any event, the delay of 
seven months from February 2008 when the Proposed Objector lodged 
MLA47/1415 until the date of lodgement of the application for extension 
of the period is unjustifiable and is unreasonable and that nothing that has 
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been put before the Warden excuses that delay.  His principal submission, 
however, is that nine years is not a reasonable period of extension in the 
circumstances or in any circumstances.  He says that a prejudice to the 
Respondent arises from the fact that the application has proceeded to the 
stage of it being the subject of a National Native Title Tribunal 
determination that the application did not attract the expedited procedure.  
The affidavit of North sworn 4 November 2008 (para 6 to 7) discloses that 
he was advised that in June 1999 the Tenure and Native Title Branch of 
the Department of Industry and Resources considered that under the 
Native Title Act PLA47/1104 the application attracted the expedited 
procedure but that, as a consequence of an objection being lodged, on 
15 October 1999 the National Native Title Tribunal made a determination 
(by consent)  that PLA47/1104 did not attract the expedited procedure. 

 

CONCLUSIONS 

38  It is, in my opinion, clear from the judgments delivered in the Full 
Court in Molopo (supra) that, under both of the now repealed 
subreg 67(1) and the new subreg 146(2) that replaced it in March 2007, 
that it is intended that it is the reasonableness of the period that is the 
fundamental criterion that a Warden must take into account in 
determining whether an objection to the grant of a mining tenement may 
be lodged after the expiry of the initial prescribed period for such 
lodgement.  In the course of determining whether or not that criterion of 
reasonableness has been fulfilled the Warden must take into account all 
relevant circumstances that are before the Warden, those circumstances 
include, as mentioned in the Molopo judgments, the consequences to the 
Proposed Objector if the extension of the period to lodge the objection is 
extended or if the Warden refuses to extend the period.  Any effects that 
will flow to the Respondent for the subject tenement, depending upon 
whether the extension of time is granted or refused, must also be taken 
into account.  The objectives of the Act and Regulations in respect of the 
making of applications for tenements, together with the provisions thereof 
that allow for objections to be made to the grant of tenements and to be 
heard by the Warden, must be considered.  Legislative policies that are 
attributed to the legislation must also be taken into account.  In this case, 
in particular, the policy expressed by Roland J in Nova Resources NL -v- 
French (1995) 12 WAR 50 at 57, namely, that a primary object is to 
ensure as far as is practicable that land which has or may have potential 
for mining will be made available to those who wish to engage in 
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prospecting, exploration and mining, and that where those objectives are 
not being achieved others who have an interest in achieving them are 
given an opportunity to acquire the subject ground and to conduct 
appropriate activities and spend at least the required minimum 
expenditure in so doing.  Other provisions of the Act, in particular 
subs 45(2), with the same objectives, endeavour to achieve what has been 
called the "ground turnover principle".  Subsection 45(2) says that when a 
prospecting licence is surrendered, forfeited or expires, no part of the land 
that was the subject of the licence is to be marked out within three months 
of the date of surrender, forfeiture or expiry by or on behalf of any person 
who was the holder of the licence or who had an interest in it or who is 
related to any such persons and who held the licence at the time of 
forfeiture, surrender or expiry.  In this case, the Respondent waited five 
and half months after expiry of PL47/1046 before marking out the ground 
for PLA47/1104 over ground identical to the expired PL47/1406. 

39  Subsection 45(2) of the Act was considered by the Full Court in the 
matter of Re Minson, MLA; ex parte Devant Pty Ltd -v- Minister For 
Mines (unreported, Supreme Court, WA; 18 December 1996; Lib. No 
960722).  Kennedy J said (4): 

"It is apparent that this subsection is directed to ensuring that the 
limitation on the duration of prospecting licences imposed by 
s 45(1) is not avoided and that persons other than the former 
holder of a licence will have the opportunity, after the expiration 
of his licence, of prospecting on the same land, the purpose being 
to avoid locking up prospecting areas in the same hands for 
extended periods and thereby to encourage prospecting within 
the State." 

40  Apart from the addition of paragraph (c) of the section concerning 
persons who are related to the former tenement holder, subs 45(2) was, 
during the time that Hutton applied for and was granted former 
PL47/1046 and as at the time when it expired on 16 September 1994, in 
exactly the same terms as it was when Hutton lodged PLA47/1104. 

41  Devant's case (Supra) also required the Court to give consideration 
to the question of the application of s 111A to the prospecting licence 
application that was then before the Court.  Kennedy J noted that the 
circumstances of that case included that the Respondent for the 
prospecting licence, Devant Pty Ltd, had applied for the tenement 
immediately after it had been surrendered by the previous holder who was 
a director of Devant.  Kennedy J said that the Minister was entitled to be 
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satisfied on reasonable grounds for purposes of s 111A that the 
application should be refused.  In connection with the application of 
s 111A, Pidgeon J noted that the Minister had initially been asked to 
intervene under s 111A but considered that it was appropriate that the 
matter first be considered by the Warden at a hearing for the Warden to 
decide whether or not the making of the application offended the 
provisions of subs 45(2).  Pidgeon J noted that when it became clear that 
the Warden would not be deciding the s111A issue the Minister decided 
that he ought to intervene under s 111A unless the allegations of the 
connection between the former holder and the Respondent for the new 
tenement were answered.  His Honour said (4) that a perusal of the 
transcript showed that the Warden had indicated that the mere fact that 
there was a different legal entity before the Warden as Respondent was 
sufficient to indicate a legal compliance with subs 45(2) and that it was 
not open to the Warden to judge the matter in the context of s 111A.  It 
appears that the Minister had not been requested by the Warden to give 
consideration to the application of s 111A and that, but for the 
intervention of the Minister, the Warden would not have refused to grant 
the application on the basis of  non-compliance with subs 45(2).  It was 
the objector who had requested the Minister to intervene.  Steytler J said 
(17) that in the circumstances:  "…it was open, and indeed, in my opinion, 
entirely reasonable for the Minister to have concluded that there is a 
public interest in ensuring that the policy which underlies s 45 of the Act 
is not circumvented.  The fact that the circumvention was brought to his 
attention by some person acting in his own interest does not alter that 
position."  His Honour made that comment in the context of considering 
one of the grounds upon which the matter was before the Full Court, 
namely, that the decision of the Minister was made for an unauthorised 
purpose.  In the present case the land the subject of PLA47/1104 has 
effectively been tied up by Mr Hutton for, to date, approximately 15 years 
since May 1994 save for the five and half month period between 
15 September 1998 when former PL47/1046 expired and 11 March 1999 
when PLA47/1104 was marked out.  It must be acknowledged, however, 
that between the expiry date of 47/106 on 15 September 1994 and the 
marking out of PLA47/1104 on 26 February 1999, there was no 
impediment for any other person who may have been interested in or 
intending to apply for a tenement over that land to do so. 

42  The marking out of PLA47/1104 in February 1999 and the 
subsequent lodgement of PLA47/1104 in March 1999, in my opinion, 
would have had the effect that it is quite likely that most  other persons 
who may have been interested in making an application for the grant of a 
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mining tenement over that land would probably have been dissuaded from 
doing so, particularly as there were no objectors.  It must also be 
acknowledged that the provisions of subs 45(2) of the Act do not prevent 
a former tenement holder whose prospecting licence has been surrendered 
or forfeited or has expired from applying for and being granted another 
prospecting licence or an exploration licence over the same ground once 
the moratorium of three months has passed. 

43  A significant factor in the consideration of whether or not the 
circumstances relevant to PLA47/1104 are such as may excite the interest 
of the Minister for purposes of s 111A is that it appears that nothing has 
been expended "…in mining on or in connection with mining on…" either 
former PL47/1046 or the ground the subject of PLA47/1104 for many 
years.  Of course, in the case of 47/1104 there is and has never been any 
obligation on the part of the Respondent to undertake such expenditure.  
What is to be noted, however, is that the aims and objects of the 
legislation, insofar as they are designed and intended to ensure that 
prospective ground is prospected or explored or mined had not been 
achieved.  In my opinion, it would be open to the Minister to conclude 
that the Respondent never had any desire to or intention of complying 
with the expenditure condition in relation to former PL47/1046 and that, 
similarly, he has never had desire to expend anything in relation to 
PLA47/1104 and that the delay pending resolution of the Native Title 
process has suited that purpose and, from those conclusions, to determine 
that it is in the public interest that PLA47/1104 should not be granted. 

44  In connection with a consideration of the exercise of his discretion 
pursuant to s 111A, the Minister could properly take into account the fact 
that, following the determination by the National Native Title Tribunal in 
October 1999, the Respondent made no attempt for 9 years to comply 
with the provisions of s 31 of the Native Title Act to negotiate in good 
faith with the Government party and the native title claimants with a view 
to obtaining the agreement of those claimants to the granting of 
PA47/1104.  The Respondent made no attempt to invoke the provisions of 
s 35 of the Native Title Act which enable it, as a negotiation party, to 
apply to the National Native Tribunal for a determination under s 38 of 
the Native Title Act.  Section 38 empowers the Tribunal, upon an 
application having been made by any negotiation party, to determine 
whether or not PLA47/1104 could be granted by the Warden and, if the 
Tribunal determines that the tenement may be granted, to make a 
determination that it may be granted subject to conditions to be complied 
with by any of the parties.  Subsection 36(2) of the Native Title Act says 
that if any negotiation party satisfies the National Native Title Tribunal 
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that any other negotiation party other than a native title party did not 
negotiate in good faith as required the Tribunal is not to make a 
determination on any application made under s 35.  In this case neither the 
Government party nor the Respondent negotiated at all.  I am satisfied that 
the Respondent never attempted to engage the Government in any 
negotiation for purposes of s 31 of the Native Title Act.  There is no 
reasonable explanation that the Respondent has put before me for that 
failure to negotiate as required.  An inference that is reasonably open in   
the circumstances, including the circumstance of non-compliance by the 
Respondent with the expenditure conditions in respect of former 
PL47/1046, is that the Respondent, has proceeded on the basis that, 
subject to compliance with the provisions of the Native Title Act, at some 
time in the future and in the absence of any objections having been lodged 
to the grant, the tenement would be granted to him but that the grant could 
be indefinitely postponed with the consequence that nothing at all was 
being done on the land from the point of view of the aims and objects of 
the Mining Act, and, of course, he was not liable to incur any expenditure.  
I am satisfied that it was the intention of the Respondent to not endeavour 
to reach any agreement pursuant to para 31(1B) of the Native Title Act.  It 
suited his purposes to do nothing and to, in effect, tie up the land the 
subject of PLA47/1104 without making any effort at all to progress the 
application to grant.  The drawing of such adverse inferences against the 
Respondent is, in my opinion, assisted, in particular, by the fact that the 
Respondent only forwarded to the native title claimants the standard 
heritage agreements approximately three weeks after the Proposed 
Objector lodged its application for extension of time to lodge its objection 
to PLA47/1104. 

45  In all of the circumstances I do not consider that the delay between 
the date when the Proposed Objector became aware of PLA47/1104 and 
date of lodgement of its application for extension of time to lodge its 
proposed objection is unreasonable, although it may be said that a closer 
inspection of the circumstances surrounding the lodgement of 
PLA47/1104 and the failure of the Respondent to progress the application 
to grant should have been undertaken by the Proposed Objector at an 
earlier time than was done. 

46  The Respondent places considerable weight upon the extraordinary 
length of the period of extension that is sought.  He also places 
considerable weight upon the fact that the Proposed Objector did not have 
any relevant affected interest in the subject land for many years after the 
lodgement of PLA47/1104.  In my opinion, the extraordinary length of the 
extension period that is sought is matched by the extraordinary length of 
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time that has passed since PLA47/1104 was lodged and, just as important, 
since the National Native Title Tribunal ruled that negotiation must be 
undertaken before final consideration could be given to the granting or 
refusal of the application.  That must, of course, be viewed in the context 
of what I have concluded was the deliberate failure on the part of the 
Respondent to endeavour to advance the progress of his application to 
grant. 

47  In my opinion, it is no answer to the issues raised by the Proposed 
Objector for the Respondent to say that it would be inappropriate to, in 
effect, interrupt the progress of the application towards grant when it has 
now reached a stage where, in the normal course of events, there would be 
no hearing before a Warden, and the Registrar, it would be expected, 
would grant the tenement subject, of course, to the relevant Native Title 
Act procedures being properly applied and a determination being made 
thereunder that grant could occur.  My reason for arriving at that 
conclusion is that the Respondent has in fact taken advantage of the 
absence of any action on the part of the other two negotiation parties, 
namely, the Government party and the native title party, to commence 
negotiations under the Native Title Act and only took a first step after the 
Proposed Objector lodged its application for an extension of time to lodge 
the objection.  It would not be unreasonable for the Minister to draw the 
inference as do I, that but for the lodgement of the proposed objection 
nothing would have been done by the Respondent in that regard.  Further, 
there is nothing in the material placed before me at the hearing that 
indicates that since the proposed heritage agreements were sent to the 
native title claimants the Respondent or anyone on his behalf has ever 
taken any steps to endeavour to reach agreement with the native title 
claimants. 

48  In Striker Resources NL -v- Benrama Pty Ltd [2001] WAMW 7 I 
said (112): 

"…the provisions of s.111A are evidence of an intention on the 
part of Parliament that no mining tenement should be granted 
where it is in the public interest that it not be granted and that is 
a matter to be decided by the Minister responsible for the 
administration of the Mining Act.  The Minister is, in effect, the 
guardian of the public interest in that context." 

49  I also said (113): 
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"…it was the intention of Parliament in enacting s.111A that, in 
appropriate cases, the public interest in the tenement not being 
granted was intended to overwhelm all other considerations 
whether such other considerations arise out of economic factors, 
private interests of the type contemplated by the Court in Sinclair 
-v- Maryborough Mining Warden…other public interests 
(necessarily in the context, considered by the Minister to be 
relatively less significant) or out of other policies and objectives 
of the Mining Act." 

50  I further said (114): 

"The Minister has a duty and an obligation to ensure that the 
legislative intent of Parliament is achieved.  That intent includes 
protection of the public interest in the context of the Mining Act 
as contemplated by s.111A.  The Act necessarily contemplates 
that the Minister will, where appropriate, give due consideration 
to matters which may call for the Minister to enquire into the 
question of whether or not the ministerial powers vested by 
s.111A are invoked in any particular case.  It is not the duty of 
the Minister to personally and upon the initiative only of the 
Minister to seek out instances and information relating to the 
application of s.111A…The principal point to be made is that the 
legislation necessarily contemplates that someone will inform the 
Minister of cases where it is appropriate for the Minister to give 
consideration to whether or not the discretion under s.111A 
should be exercised." 

51  In the case of Striker I concluded (119) that it is: 

"…not inappropriate for the Warden to give consideration to, 
and, in an appropriate case, to inform the Minister that 
circumstances exist…which may require the Minister to give 
consideration to the provisions of s.111A and, for that purpose, 
and in that context, for the Warden to hear objections which go 
to the "public interest" where…the public interest is that 
identified in s.111A and is "…capable of exciting the 
consideration of the Minister under s.111A." 

52  I still hold the views that I expressed in Striker.  I consider the 
comments that I made in Striker's case concerning s.111A have equal 
relevance to applications for the grant of prospecting licences. 
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53  In summary, I am of the opinion that the effective tying up by the 
Applicant of the land the subject of expire PL47/1064 and of PLA47/1104 
for many years, where in the former case there was significant 
expenditure non-compliance and, in the latter, where the Respondent has 
intentionally not taken appropriate steps, as intended by both of the 
Mining Act and the Native Title Act, to advance the progress of the 
application towards final determination and where that final determination 
may still take a considerable period of time due to the requirements of the 
Native Title Act, in particular, the negotiation procedure and the 
procedures to be followed if no agreement is reached by negotiation, has 
the effect that the issues raised by the proposed objection are such that 
matters of public interest as are contemplated by s 111A are raised and 
that it is appropriate for the extension of time to lodge the proposed 
objection to be granted so that those issues may be aired at a hearing 
before the Warden and that the Warden may, at the conclusion of such a 
hearing, determine if it is appropriate that the matter be brought to the 
attention of the Minister.  The mere fact that any other person, including 
the Proposed Objector, could endeavour to place the same public interest 
issues before the Minister for purposes of s 111A other than by means of 
proceedings before the Warden is, in my opinion, not a reason for the 
Warden declining to permit that to be done by means of the hearing of the 
objection. 
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