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Result: 
Recommendation both Mining Leases M 20/120 & M 20/138 be 
forfeited. 
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Counsel: 

Mr GH Lawton         for the Plaintiff 
Mr A Aristei          for the Defendants 
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Irwin Legal                               for the Defendants 
 
 

Case(s) referred to in judgment(s):  
 

Jones v Dunkel (1959) 101 CLR 298 

McKnight v Mount Edon Pty Ltd & ors [2007] WAMW 5 

Commercial Properties Pty Ltd v Italo Nominees Pty Ltd (unreported 
WASC, Full Ct, 16th December 1988, SCL 7427) 

Case(s) also cited: 

Nova Resources NL v French (1995) 12 WAR 50 

Craig v Spargos Exploration NL (unreported Kalgoorlie Wardens Court, 
22 December 1986) 

Radovanovic & McLarty v White (unreported Mt Magnet Wardens Court 
8th November 1990) 

Jones & Connell v Sanidine NL (unreported Kalgoorlie Wardens Court 
15th December 1987) 

Surina Pty Ltd v Belcrest Corporation Ltd (unreported Wardens Court 
1987) 

 
 
 
The Defendants are the registered holders of two Mining Leases, M 
20/120 and M 20/138, both located in an area known locally as Poona 
situated west of the town site of Cue. 
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Mining Lease M 20/120 is about 445 hectares in size. The expenditure 
year for M 20/120 expires on the 18th May in each year and requires the 
Defendants to expend a minimum of $44,500.00 in each year.  
 
The Defendants lodged a Form 5 Operations Report-Expenditure on 
Mining Tenement in respect to M 20/120 for the 2006 Expenditure Year 
with the Department of Industry and Resources stating they had expended 
a total of $66,200.00. 
 
The breakdown of the expenditure as shown in Attachment 2 of the Form 
5 for M 20/120 is as follows: 
  
A. General Prospecting 
Activities 

   

Other Activities(specify)    
Rehab and Removal burnt out  
Camp and infrastructure after 
arson attack 

14 days @ 
$400 

 $ 5,600.00 

  Sub Total 
(A) 

$ 5,600.00 

B. Small Scale Mining 
Activities 

   

Construction: 
 No. days worked 

30 days @ 
$200 

 $  6000.00 

Construction Material: 
Partial Replacement of Burnt 
Infrastructure 

  $25,000.00 

Plant and Equipment Hire    
Loader Hire 14 days  $14,000.00 
Fuels, Oils, etc   $  1,500.00 
Field Supplies 
(food consumables,etc) 

  $  1,500.00 

Tonnes of ore/rock/dirt mined or 
treated  

50   

  Sub Total 
(B) 

$48,000.00 

Annual Tenement Rent and Rates  Sub Total 
(D) 

$12,600.00 

Total Expenditure(add 
Subtotals A to E) 

  $ 
66,200.00 

 
I note the total expenditure claimed by the Defendants in respect to the 
2006 Expenditure Year on page 1 of the Form 5 and shown in the 
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Departments Register was $66,200.00 despite the fact that the amount 
shown by the Defendants as having actually been expended in 
Attachment 2 is an amount of $71,800.00. On further examination it 
appears the Defendants have included in Subtotal (B) the amount of 
Subtotal (A) of $5,600.00 then added Subtotal (B) to Subtotal (D). I have 
corrected the Table above to accurately show how the totals should have 
correctly been shown on the Form 5.   
 
Mining Lease M 20/138 is about 3.69 hectares in size. The expenditure 
year for M 20/138 expires on the 16th June in each year and requires the 
Defendants to expend a minimum of $5,000.00 in each year. 
 
The Defendants lodged a Form 5 Operations Report-Expenditure On 
Mining Tenement in respect to M 20/138 for the 2006 Expenditure Year 
with the Department of Industry and Resources stating they had expended 
a total of $10,900.00. 
 
The breakdown of the expenditure as shown in Attachment 2 of the Form 
5 for M 20/138 is as follows: 
 
B. Small Scale Mining Activities    
Construction: 
 No. days worked 

10 @ 
$200 

 $  2,000.00 

Development: 
No. days worked 

8 @ 
$200 

 $  1,600.00 

Plant and Equipment Hire: 
Loader Hire 

  $  5,000.00 

Fuels, Oils, etc   $    400.00 
Field Supplies: 
(food, consumables, etc.) 

  $    300.00 

  Subtotal 
(B) 

$ 9,000.00 

Annual Tenement Rent and 
Rates 

 Subtotal 
(D) 

$ 1,600.00 

Total Expenditure(add Subtotals 
A to E) 

  $   
10,900.00 

 
The Plaintiff has lodged two Plaints, being MM 20/067 in respect to 
Mining Lease M 20/120 and MM 22/067 in respect to Mining Lease M 
20/138. 
 
The nature of the claim in both Plaints is in identical terms and claims the 
Defendants have failed to comply with expenditure conditions imposed 
by regulation 31 of the Mining Act Regulations for the respective 
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expenditure year for each of the Mining Leases in that the Defendants 
have failed to expend or caused to be expended in mining or in 
connection with mining and that such failure is of sufficient gravity to 
justify forfeiture of the Mining Leases. 
 
The Plaintiff seeks relief that both M 20/120 and M 20/138 be 
recommended for forfeiture pursuant to s. 98 of the Mining Act. 
 
The Plaintiff called two witnesses, Mr Frederick Rose (“Mr Rose”) and 
Mr Gary Kontoolis (“Mr Kontoolis”) in support of the Plaints. 
 
The Plaintiff produced into evidence certified copies of the Departments 
Registers and the Form 5’s for the 2006 and 2005 Expenditure Year for 
M 20/120 and 20/138. A Tengraph Plan from the Department of the 
Poona area showing the locations of the two Mining Leases was also 
produced into evidence by the Plaintiff. 
 
Mr Rose gave evidence that he is a contract prospector, seed collector and 
rehabilitation consultant for mining companies. He said he has prospected 
for about 30 years and is the holder of some mining tenements. Mr Rose 
said he is the holder of M 20/87 which is located about 2 ½ kilometres 
from the main working on M 20/120. He first went to the Poona area 
about 25 years ago and, as such, is very familiar with this area. 
 
Mr Rose said he has worked with gold, gemstones, emeralds and 
tourmaline in the course of his prospecting. Although he has no formal 
mining qualifications he has worked as a field assistant with geologists 
and seed collectors and learnt how to rehabilitate mine sites. He has held 
a licence from CALM for about 10 years to collect seeds for mine site 
rehabilitation. 
 
According to Mr Rose, M 20/120 is well known to him as he knew the 
previous owner of that Mining Lease, Mr Mark Hewitt (“Mr Hewitt”). 
Over a period of time of about 3 or 4 years for about 8 weeks in each year 
of about 2002, 2003, 2004, 2005 and 2006 in about September, October 
and November, Mr Rose said he worked with Mr Hewitt on M 20/120. 
Mr Rose knew the main working on M 20/120 as the Aga Khan mine 
(“the Aga Khan”). The Aga Khan, according to Mr Rose, consisted of a 
number of pits and underground working which were used to extract 
emeralds from the ground. 
 
Whilst Mr Hewitt was the holder of M 20/120, Mr Rose said he observed 
on that tenement a complete mining camp consisting of donga’s, 
generators, work sheds, living quarters, a large tank for water to be 
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pumped to for the living quarters and the workings and various other 
infrastructure associated with the mining operations. 
 
Mr Rose described M 20/138 as about 4 hectares in size with a 
breakaway on it and a track that goes to an old hand dug mine shaft used 
to extract emeralds. According to Mr Rose, the hand dug mine was 
established in about the 1930’s or 1940’s and no activity has occurred in 
that mine shaft since that time. However, Mr Rose said in about 2000 he 
and Mr Hewitt went to M 20/138 with a D 8 and a cut was done by Mr 
Hewitt to test the grades of precious gems on that site. 
 
On or about 20th November 2006, Mr Rose said he travelled to and visited 
M 20/120 and M 20/138. Whilst at those tenements he took various 
photographs. He said he had been asked by Mr Kontoolis to assist him in 
preparing a plaint for M 20/138 but declined as he had already been asked 
to assist the Plaintiff in an action against the Defendants. 
 
Mr Rose said from his inspection of M 20/138 there had been no change 
to the state of that tenement since the time Mr Hewitt and he had done a 
cut to measure the grade of precious gems. According to Mr Rose, there 
were no signs of the use of any machinery on M 20/138 since he had been 
there with Mr Hewitt. Had machinery been used on M 20/138 Mr Rose 
said he would expect to have seen signs such as cavities where soil had 
been removed, track or wheel marks and excavation marks. None at all 
were visible. 
 
The observations of Mr Rose of the hand dug shaft on M 20/138 showed 
no signs of change since Mr Rose and Mr Hewitt were there in about 
2002. Photographs taken by Mr Rose in November 2006 of M 20/138 
were produced into evidence.   
 
During his November 2006 visit to the Poona area Mr Rose said he went 
to M 20/120 and viewed various areas on that tenement he had worked 
with Mr Hewitt. He also took a number of photographs of the sites he 
visited. 
 
Mr Rose said he saw various old dumps of ore, some of which he said 
went back some 40 years, that appeared not to have been worked for at 
least 2 years as he noted the growth in various vegetation which suggests 
there had been no disturbance to the dumps. Similarly, Mr Rose said there 
were other places around the workings on M 20/120 where the growth of 
vegetation are suggestive of there being no disturbance to the ground and 
hence no work performed upon M 20/120 for at least 2 years. 
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Further, Mr Rose said there was a marking of blue paint on a trommel 
wheel which had been there from when Mr Hewitt was the holder of M 
20/120. Mr Rose was of the opinion the blue paint was indicative of the 
wheel not having been used or moved through operation for quite some 
time. 
 
Mr Rose did acknowledge that there had been a clean up of burnt 
infrastructure from the fire that had destroyed the mining camp. He noted 
that steel frames from buildings had been shifted to a pile and other 
rubble had been buried nearby. He noted the area where the mining camp 
had been on M 20/120 had been cleaned up with a tractor or front end 
loader. According to Mr Rose that clean up would have taken 2 men 
about 3 days to achieve with the help of the machinery described above. 
 
Mr Rose said there was no sign of construction of any sort on M 20/120 
nor could he see where a loader had been used for mining on that 
tenement. However, Mr Rose acknowledged that near the trommel there 
was a stockpile of ore of about 50 tonnes which may have been put there 
during the 2006 expenditure period for M 20/120. 
 
According to Mr Rose, the processes of loaming, panning, sampling 
dollying dry blowing are usually all associated with the mining or 
prospecting for gold, not emeralds the gemstone for which M 20/120 and 
M 20/138 are known for and mined. Further, Mr Rose said there was no 
sign of tracks having been repaired on M 20/120.  
 
Mr Rose said there appeared to have been no real attempt to work M 
20/120 since Mr Hewitt had held the tenement several years before. 
 
In cross examination, Mr Rose said he first met Mr Hewitt at the Poona 
mine about 8 years ago. He also said when Mr Hewitt was the holder of 
M 20/120 he would visit him for a few hours every so often whilst he was 
at his own workings. However, during spring of 2003 Mr Rose said he 
helped Mr Hewitt on M 20/120 as Mr Hewitt was working underground. 
When Mr Rose returned to the Poona area in spring 2004 he noted that 
Mr Hewitt had left the area and signs erected on M 20/120 warning 
people to “Keep Out”. 
 
Mr Rose was cross examined about the rubydoc vegetation that had 
grown at various sites around M 20/120. Mr Rose said the rubydoc takes 
decent rain to germinate and it was his view the growth of the rubydoc 
suggest to him the plants had grown in about 2005.   
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Mr Rose agreed he had not meticulously inspected the trommel, nor could 
he say when the blue paint had been placed on the wheel on the trommel. 
He could say that of the mining camp that he saw when Mr Hewitt 
operated M 20/120, the machinery shed had gone, the abolition block had 
gone and the residence where Mr Hewitt and his family had lived had 
also gone. Mr Rose said he had no real idea how much time was 
necessary to remove the remnants of the burnt mining camp from the 
mine site.   
 
It was put to Mr Rose and he agreed that he had know idea if the trommel 
drive had been manufactured or repaired for use on M 20/120 off the 
mine site. He also agreed that he had no idea if a donga or a conveyor 
plant had been built or purchased elsewhere and was being held off site of 
M 20/120. Further, Mr Rose also agreed he was unable to say if material 
was used to repair machinery or for the repair of infrastructure off site of 
M20/120. 
 
Mr Rose did agree that the repair of roads was often an on going issue 
after rain but he was of the view that on M 20/120 roads were less of an 
issue. 
 
Mr Rose said he could not say if panning, loaming etc had been 
conducted in creek beds. 
 
It was put to Mr Rose that some 8 days @ $200 per day had been spent 
on construction of a tin jig for M 20/138. Mr Rose said M 20/138 was not 
prospective for tin rather for emeralds and in any event the tin prospect 
was not located on M 20/138. Further, Mr Rose did not agree that there 
were any signs of either mining or repairs to roads on or near M 20/138.  
 
Mr Rose denied that any arrangement existed between him and Mr Garry 
Lawton based on the outcome of this action, rather he had been asked to 
attend upon M 20/120 and M 20/138 for the purposes of assisting in these 
plaints for which he was duly paid. 
 
Mr Kontoolis gave evidence that he is a consultant and a plumber. He has 
had an interest in lapidary and prospecting for about 20 years. He is 
aware of the Poona area and has spent time with Mr Hewitt on both M 
20/120 and M 20/138. He said he first met Mr Hewitt in about 1999 or 
2000 and had worked with Mr Hewitt underground, on the trommel, with 
the generator set and pumps, and had shown tourists around the Aga 
Khan for Mr Hewitt. He said he was aware Mr Hewitt ceased to own M 
20/120 and M 20/138 in or about 2003.  
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Mr Kontoolis said he visited M 20/138 with Mr Hewitt in about 1999 and 
did work on the same tenement with Mr Hewitt in March 2003. He 
further said that M 20/138 never had any buildings erected on it just a 
shaft and some diggings.  
 
In May 2006, Mr Kontoolis said he returned to M 20/120 and M 20/138 
as he had heard on “the grapevine” that the mining camp on M 20/120 
had been burnt. He and his family camped on M 20/138 for about 3 days 
and he took a video recording of that tenement with the intention of 
returning the next year in 2007 and taking another video recording to use 
in evidence in a proposed plaint against the Defendant. However, for 
family reasons he did not return to M 20/120 or M 20/138 in 2007. 
 
Mr Kontoolis said from his visit in 2003 and his return visit in May 2006 
he could see nothing had been done on M 20/138 and certainly there had 
been no work carried out on the roads to that tenement. 
 
According to the evidence of Mr Kontoolis at the time Mr Hewitt’s 
ownership of M 20/120 ended there existed on that tenement a large 
machinery shed near the Aga Khan mine, a little shed and a lot of scrap 
metal which Mr Kontoolis said was removed from the site. At the main 
camp site on M 20/120 Mr Kontoolis said there was a large shed, a big 
donga with a kitchen and a cool room, a house, a machinery shed, a 
generator shed and various other structures including railway carriages 
and some donga’s which Mr Kontoolis said had been sold before Mr 
Hewitt sold the tenements.   
 
During his visit to M 20/120 and M 20/138 Mr Kontoolis said he took a 
video of what he observed. All that was left standing from what he recalls 
from when Mr Hewitt was at the tenements and when he had last visited 
the site was a telephone tower and some panels, He observed the remains 
of a burnt kitchen, generator shed, donga’s and the house. He said he sent 
a copy of the video to Mr Hewitt. 
 
Mr Kontoolis said he believed the fire had occurred about 2 to 3 months 
prior to his visit to the tenements as he observed rust on steel that was 
left. The only changes that Mr Kontoolis said he observed between his 
visit in 2003 and May 2006 was the destruction and removal of the 
infrastructure on M 20/120, the replacement of a cog in the trommel and 
the laying of some water pipe near the trommel, the removal and 
stockpiling of some ore from various places around the Aga Khan mine 
site and placing it near the trommel and the shaft of the Aga Khan had 
been opened and material had been filled into the shaft.  
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The DVD taken by Mr Kontoolis of M 20/120 and M 20/138 was placed 
into evidence. 
 
In cross examination, Mr Kontoolis was asked how he edited the DVD. 
He said that was done with the help of a friend as some of the video had 
family shots of his wife and birdlife and also included a trip to the 
Mitchell Plateau. He said he spent about 3 hour on M 20/120 moved 
around that tenement to all the places that had been worked during the 
time he took the DVD. 
 
Mr Kontoolis confirmed that his visit to M 20/120 and M 20/138 was 
done with the intention of taking a video of M 20/138 in 2006 and 
returning the next year to take a further video as potential evidence to 
lodge a plaint against M 20/138. However, the trip in 2007 did not occur 
due to family reasons.  
 
Mr Kontoolis said he drove right around the about 4 hectares of M 20/138 
and he observed no work having been done on that tenement from 
between 2003 and May 2006 nor did he see any evidence of repairs to 
tracks leading to that tenement.  
 
That is in summary the evidence called by the Plaintiff in these matters. 
 
At the conclusion of the Plaintiffs case the Defendants made an 
application that there was “no case” for the Defendants to answer. Before 
hearing that application the Defendants were put to an election whether 
they intended to call or give evidence. The Defendants advised the Court 
that they did not intend to call or give evidence in this matter. Having 
heard from both the Defendants and the Plaintiff on the Defendants “no 
case” application a ruling was made that the Defendants did in fact have a 
case to answer. 
 
The policy that underlies the provisions for forfeiture of mining 
tenements is succinctly put in “Mining Law in Western Australia” 4th 
Edition by Michael Hunt at para 10.2.5.2 on page 179: 
  

“The forfeiture system enables the industry to a large 
degree to be self-regulating. The Department does not 
have adequate resources to police the expenditure 
conditions. It can monitor compliance by reviewing 
expenditure reports but it is unable to inspect all 
tenements or even to examine in any detail all reports on 
work claimed to have been done and expenditure claimed 
to have been incurred. However, the “jealous neighbour” 
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who complains that a tenement holder is not working on 
a tenement can use the provisions of the application for 
forfeiture system in effect to police compliance with the 
Act. The policy seeks to ensure that holders of tenements 
are able to, and in fact do, work the ground with a view 
to ultimate recovery of any economic deposits of 
minerals.”  

 
That position has been endorsed by the Full Court of the Supreme of WA 
in Nova Resources NL v French (1995) 12 WAR 50 and also in various 
Warden’s Court decisions including Craig v Spargos Exploration NL 
(unreported, Kalgoorlie Wardens Court, 22 December 1986) and 
Radovanovic and McLarty v White (unreported, Mt Magnet 
Warden’s Court, 8th November 1990). 
 
The Plaintiff bears the onus of proof to adduce evidence of a tenement 
holder not meeting their obligation to expend the minimum expenditure 
on the tenement as required by the Mining Act and Regulations: Jones 
and Connell v Sanidine NL (unreported, Kalgoorlie Warden’s Court, 
15 December 1987).  
 
The Plaintiff’s obligation to prove its claim on failure to comply with 
expenditure obligations on mining tenements was confirmed in the case 
of Commercial Properties Pty Ltd v Italo Nominees Pty Ltd 
(unreported, WASC, Full Court, 16th December 1988, SCL 7427). In 
that case the Court held the production of a certified copy of the 
Department’s Register that showed no expenditure had been made on the 
mining tenement and in the face of the tenement holder declining to call 
or give evidence was sufficient to prove there had been a failure to meet 
the statutory expenditure conditions. The Full Court then went on to say 
that upon a finding that there had been non compliance with expenditure 
conditions the Plaintiff establishes a prima facie case for forfeiture of the 
tenement. In such circumstances the evidentiary burden is on the 
Defendant to satisfy the Warden that the case is otherwise not of 
sufficient gravity to justify forfeiture. 
 
In Mining Law in Western Australia (supra) at para 10.2.5.4 on page 
188 the learned author says that “a prudent plaintiff should not simply 
rely on this and should actually visit the land and be prepared to give 
evidence of his or her inability to observe any sign of work having been 
carried on. The Plaintiff’s counsel will then have some basis for 
challenging in cross examination any evidence to the contrary put 
forward by the defendant.”  
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In my opinion, this is also the case where a plaint for forfeiture of a 
mining tenement for non-compliance with expenditure obligations relies 
upon a challenge to alleged expenditure reported in a Form 5 that does 
not appear to correlate to activity on the mining tenement. 
 
A decision by a defendant to make a “no case” application and an 
election not to call or give evidence or simply not to call or give evidence 
in a plaint for forfeiture for non compliance with expenditure obligations 
should not be taken lightly. 
 
Again, as succinctly put by the learned author in “Mining Law in 
Western Australia” (supra) at para 10.2.5.4 on page 189: 
 

“Even before the Commercial Properties decision, 
wardens took the view that once a plaintiff has put 
forward sufficient evidence to support a positive 
inference, the defendant should give evidence. In Surina 
Pty Ltd v Belcrest Corp Ltd (unreported, Warden’s 
Court, 1987) the warden cited and followed the High 
Court’s statement in Jones v Dunkel (1959) 101 CLR 
298: 
 
‘The failure to bring before the tribunal some 
circumstance, document or witness, when either the party 
himself or his opponent claims that the facts would 
thereby be elucidated, serves to indicate, as the most 
natural inference, that the party fears to do so, and this 
fear is some evidence that the circumstance or document 
or witness, if brought, would have exposed facts 
unfavourable to the party. These inferences, to be sure, 
cannot be fairly made except upon certain conditions; 
and they are also open always to explanation by 
circumstances which made some other hypothesis a more 
natural one than the party’s fear of exposure. But the 
propriety of such an inference in general is not doubted.’ 
 
However, it must be remembered that the silence of the 
defendant in the absence of any evidence is not enough.” 
 

There is no obligation upon a tenement holder to disprove evidence 
raised by a plaintiff in a plaint for forfeiture of a mining tenement for 
non-compliance with expenditure conditions. However, as noted by 
Warden Calder in McKnight v Mount Edon Pty Ltd & ors [2007] 
WAMW 5:  
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“While it would have been most helpful for him to 
produced all of the documentation that related to the 
claimed items of expenditure, I do not consider that that 
is an obligation which a tenement holder necessarily 
bears. The position of the tenement holder from the point 
of view of the defence of a plaint for forfeiture in 
connection with the need for it to produce detailed 
evidence in its defence in order to resist the evidence 
produced by the plaintiff will vary from case to case. 
That is not to say that the onus of proof ever falls upon 
the defendant to prove expenditure but merely to say that 
the stronger the case for the plaintiff is, the harder it will 
be for the tenement holder to resist that case unless some 
evidence is called which contradicts the plaintiffs’ case 
or has the effect that the plaintiffs’ case will not be 
proved on the balance of probabilities.” 
 

I find the evidence of both Mr Rose and Mr Kontoolis to be truthful and 
their assessment of what they observed in their visits to M 20/120 and M 
20/138 in 2006 to be credible and convincing. Whilst Mr Rose and Mr 
Kontoolis have no formal qualifications in the fields they spoke of 
relative to what they observed on M 20/120 and M 20/138, I nonetheless 
accept the practical experience they possess is substantial and I accept 
them to be knowledgeable and experienced to give the accurate evidence 
they did. 
 
I also find that both Mr Rose and Mr Kontoolis also possessed prior 
knowledge of the past workings, layout and operations that had been 
carried out on both M 20/120 and M 20/138 by the prior owner of both M 
20/120 and M 20/138, Mr Hewitt. I therefore, in that regard, accept as 
accurate the evidence of both Mr Rose and Mr Kontoolis. 

 
The evidence of Mr Rose was he saw no signs of construction of any new 
infrastructure on the M 20/120. Mr Kontoolis said he saw a cog had been 
replaced on a trommel and a water pipe had been placed near the 
trommel.  
 
According to the Defendant’s Form 5 for M 20/120 for the 2006 
Expenditure Year some 30 days @ $200.00 per day or $6000.00 was 
expended on construction and $25,000 was spent on construction 
material. With respect to the Form 5, the apparent expenditure of 
$31,000.00 for the replacement of a cog on a trommel and the placement 
of a water pipe near the trommel are clearly excessive.  



[2009] WAMW 4 
 

[2009] WAMW 4    TELFERSCOT NOMINEES P/L V WESTERN CORP P/L & ANOR 14

 
What has been put in cross examination to both Mr Rose and Mr 
Kontoolis and argued before this Court is that what has been claimed for 
construction materials of $25,000.00 and 30 days @ $200.00 per day for 
the partial replacement of burnt infrastructure had in fact incurred offsite. 
That was put to Mr Rose and Mr Kontoolis and they agreed that they 
would not know if the amounts claimed above had in fact occurred 
“offsite”. 
 
In the circumstances of this case, that being a mining tenement that 
showed little sign of any mining or mining operations for some time and 
a claim in a Form 5 that some $31,000.00 has been expended on the 
purchase of construction material and labour for the “partial replacement 
of burnt infrastructure” raises a legitimate expectation in a potential 
plaintiff that there would be some sign on the mining tenement itself of 
some infrastructure replacement having occurred. What confronted Mr 
Rose and Mr Kontoolis was the opposite of that legitimate expectation 
being a mining tenement that did not reveal any sign of the partial 
replacement of burnt infrastructure.  
 
Further in my opinion, claims such as that made by the Defendants in this 
case for substantial expenditure on the replacement of infrastructure 
which is not located on the mining tenement itself raises the issue 
whether, in the absence of detailed information in the Form 5, it has in 
fact been spent or whether what has been claimed as expenditure is in 
fact expenditure that falls within the meaning of “mining” and “mining 
operations” in s. 8 of the Mining Act and the provisions of r.31 (1) of the 
Mining Regulations. 
 
In my opinion, the intention of the expenditure provisions of the Mining 
Act and Regulations requires expenditure to actually occur upon the 
ground that comprises the mining tenement itself. However, as modern 
mining techniques can occur without the need to physically contact the 
ground upon which the mining tenement is located expenditure can, in 
my opinion be claimed in two ways, firstly by statute as provided, for 
example, by r. 96C (3b) of the Mining Regulations and secondly by 
claiming “off site” expenditure such as, for example, desk studies of 
geological data. 
 
In cases in which expenditure claimed on a mining tenement is not 
obvious upon the ground upon which the mining tenement is located or is 
claimed to be “off site” expenditure and that expenditure is challenged by 
a plaintiff by way of plaint it would appear to me that the failure of a 
defendant to call evidence to resist the claim must invoke the inferences 



[2009] WAMW 4 
 

[2009] WAMW 4    TELFERSCOT NOMINEES P/L V WESTERN CORP P/L & ANOR 15

stated by the High Court in Jones v Dunkel (supra).  For a court not to 
draw such an inference, in my opinion, would undermine the very 
intention and self policing policy of the Mining Act and Regulations. 
 
Having said that, I again repeat the words of Warden Calder in 
McKnight v Mt Edon P/L (supra) “That is not to say that the onus of 
proof ever falls upon the defendant to prove expenditure but merely to 
say that the stronger the case for the plaintiff is, the harder it will be for 
the tenement holder to resist that case unless some evidence is called 
which contradicts the plaintiffs’ case or has the effect that the plaintiffs’ 
case will not be proved on the balance of probabilities.” 
 
Applied to this case I accept the evidence of Mr Rose and Mr Kontoolis 
and find that they saw no work on construction or evidence of 
construction material totally valued at about $31,000.00 on M 20/120. 
Accordingly, I draw the inference in the light of there being no other 
evidence that such amount was not spent as claimed by the Defendants.  
 
I accept the evidence of Mr Kontoolis that some work had occurred on 
the trommel by replacing a cog and the placing of a water pipe near the 
trommel. However, in the absence of precise evidence as to when that 
expenditure occurred I cannot be certain it occurred in the 2006 
Expenditure Year. 
 
Similarly, I accept the evidence of Mr Rose who stated that the clean up 
and rehabilitation of the camp and infrastructure would take two men 
about 3 days to do with the help of a loader. That being the case, in the 
absence of any other evidence, I accept that rehabilitation and removal of 
the burnt camp infrastructure occurred and took 2 men, 3 days @ 
$400.00 per day to complete. I note the Defendants have an obligation 
under the terms of the mining lease to clan up scrap and rubble from the 
tenement. It follows that the food, fuel and loader hire should be reduced 
on a pro rate basis to 3 days.  
 
I accept the evidence of Mr Rose and Mr Kontoolis that the ore they saw 
stock piled did not occur in the 2006 Expenditure Year. I accept the 
evidence of Mr Rose that the rubydoc vegetation found in the ore stock 
pile would have taken about 2 years to have grown to the extent it had. 
 
I find the content of the Form 5 lodged by the Defendants is not reflective 
of the physical evidence observed by Mr Rose and Mr Kontoolis.  
 
As a result of the evidence expenditure for the year ending 2006 for M 
20/120 is as follows: 
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A. General Prospecting 
Activities 

   

Other Activities(specify)    
Rehab and Removal burnt out  
Camp and infrastructure after 
arson attack 

3 days @ 
$400 

 $ 1,200.00 

  Sub Total 
(A) 

$ 1,200.00 

B. Small Scale Mining 
Activities 

   

Construction: 
 No. days worked 

   

Construction Material: 
Partial Replacement of Burnt 
Infrastructure 

   

Plant and Equipment Hire  
Loader Hire 

3 days  $  3,000.00 

Fuels, Oils, etc   $     300.00 
Field Supplies 
(food consumables,etc) 

3 days @ 
$50.00 pp 

 $     300.00 

Tonnes of ore/rock/dirt mined or 
treated  

   

  Sub Total 
(B) 

$  3,600.00 

Annual Tenement Rent and Rates  Sub Total 
(D) 

$12,600.00 

Total Expenditure(add 
Subtotals A to E) 

  $ 
17,400.00 

 
 
In my opinion, notwithstanding the loss of the camp site to fire, the 
evidence of Mr Rose and Mr Kontoolis is reflective of the Defendants 
doing little mining or mining operations on M 20/120 in the 2006 
Expenditure Year. 
 
In considering whether that non compliance is of sufficient gravity to 
justify a recommendation for forfeiture of M 20/120 I am able to consider 
the expenditure in the years prior to 2006. 
 
The expenditure claimed by the Defendants for the 2005 Expenditure 
Year is as follows: 
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 A. General Prospecting 
Activities 

   

Loaming, panning, sampling, 
dollying, dry blowing:  

15 days @ 
$200.00 

 $ 3,000.00 

Other Activities; 
Stock Pile Ore 

10 day @ 
$200.00 

 $ 2,000.00 

Repairs to tracks and Roads  3 days @ 
$200.00 

 $    600.00 

Repairs to Emerald Plant  6 days @ 
$200.00 

 $ 1,200.00 

Plant and Equipment Hire   $15,000.00
Fuels, Oils, etc   $  5,000.00
Field Supplies 
(food consumables,etc) 

  $  2,000.00

  Sub 
Total (A) 

$ 
28,800.00 

B. Small Scale Mining 
Activities 

   

Construction 
 No. days worked 

 6 days @ 
$200 

 $  1,200.00

Construction  Material    $10,000.00
Tonnes of ore/rock/dirt mined or 
treated  

   

  Sub 
Total (B) 

$11,200.00

Annual Tenement Rent and 
Rates 

 Sub 
Total (D) 

$12,000.00

Total Expenditure 
(add Subtotals A to E) 

  $ 
52,000.00 

    
 
The evidence of Mr Kontoolis was the only change he observed to M 
20/120 was the repair of a cog to the trommel, the placing of a water pipe 
near the trommel, the stock piling of about 50 tonnes of ore near the 
trommel and the destruction of the mine site camp by fire. 
 
The evidence of Mr Rose was M 20/120 is prospective for the mining of 
emeralds and the activity of loaming, panning, sampling, dollying, dry 
blowing is for gold prospecting and not emeralds. In any event, both Mr 
Rose and Mr Kontoolis said they could see no signs of any of that type of 
activities in and around M 20/120 and that all prospective sites on that 
tenement remained untouched as they recall them from when Mr Hewitt 
owned that tenement, save for the removal of about 50 tonnes of ore.  
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Mr Rose said he saw no sign of any work having been carried out on any 
of the roads or tracks on M 20/120. 
 
I accept the evidence of both Mr Rose and Mr Kontoolis as both honest 
and credible. In the absence of evidence to the contrary I find that no 
loaming, panning, sampling etc has occurred on M 20/120 and in any 
event they are not technique applicable to prospecting for emeralds. 
  
I do not accept that the stock piling of 50 tonnes of ore takes 10 days with 
the use of a loader. I find that the ore stockpiled near the trommel was 
done in the 2005 Expenditure Year as the vegetation growth is consistent 
with the growth described by Mr Rose. I find that at worst the stock 
piling of the ore took 2 days with the help of a loader.  
 
I do not accept any repairs were done to any roads or tracks on M 20/120 
in the 2005 Expenditure Year. 
 
I find it inexplicable on the evidence why in the 2005 Expenditure year 
the Defendants alleged they hired plant and equipment for some 13 days 
to stock pile ore and repair roads and tracks and expended $5,000.00 on 
fuel and oils. Yet in the 2006 Expenditure Year, Plant and Equipment 
Hire of a loader for 14 days expended only $1,500.00 on fuel and oils. 
Such discrepancies require an explanation and in the absence of an 
explanation from the Defendants I can only draw the inference indicated 
in Jones v Dunkel (supra).  
 
Accordingly, plant hire, fuels and oils and field supplies alleged to have 
been incurred by the Defendants in the 2005 Expenditure Year should be 
reduced on a pro rata basis. 
 
In the absence of evidence to the contrary and, notwithstanding the fire 
which destroyed the mining camp, I do not accept the Defendants spent 
any money on construction and construction materials as alleged in the 
Form 5. The evidence by Mr Rose and Mr Kontoolis of their observations 
and the inaccuracies in the Form 5 for the 2005 Expenditure Year causes 
me to draw the inference that much of the information contained in the 
Form 5 is simply a concoction by the Defendants. 
 
Accordingly upon the evidence, the Form 5 for the 2005 Expenditure 
Year for M 20/120 should be as follows: 
 
  A. General Prospecting 
Activities 
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Loaming, panning, sampling, 
dollying, dry blowing:  

   

Other Activities; 
Stock Pile Ore 

2 days @ 
$200.00 

 $    400.00 

Repairs to tracks and Roads     
Repairs to Emerald Plant  2 days @ 

$200.00 
 $    400.00 

Plant and Equipment Hire 2 days @ 
$1000 

 $  2,000.00

Fuels, Oils, etc   $  1,100.00
Field Supplies 
(food consumables,etc) 

4 days @ 
$50.00 per day

 $     200.00

  Sub 
Total 
(A) 

$  4,100.00

B. Small Scale Mining 
Activities 

   

Construction 
 No. days worked 

    

Construction  Material     
Tonnes of ore/rock/dirt mined 
or treated  

   

  Sub 
Total 
(B) 

      Nil 

Annual Tenement Rent and 
Rates 

 Sub 
Total 
(D) 

$12,000.00

Total Expenditure 
(add Subtotals A to E) 

  $ 
16,100.00 

 
I find that in the two years the Defendants have held M 20/120 they have 
not complied with the minimum expenditure requirements under the 
Mining Act and Regulations. There is no evidence before me as to the 
reason for the non compliance, nor is there any evidence as to the future 
intentions of the Defendants in respect to their operations on M 20/120. 
 
The evidence given by the Plaintiff’s witnesses including the photographs 
and the video, in the absence of evidence from the Defendants, reveals 
that the Form 5’s lodged by the Defendants for the 2005 and 2006 
Expenditure Year are entirely inconsistent with what work the 
Defendants claim to have done to expend the amounts claimed.  
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I find the Defendants have, notwithstanding the fire at the mining camp, 
failed to comply with not only their expenditure obligations in respect to 
M 20/120 but also the intention of the Mining Act and Regulations to 
exploit the wealth held in that mining tenement. 
 
I find the failure of the Defendants to meet their expenditure obligations 
in the manner in which the evidence indicates is of sufficient gravity to 
justify forfeiture of M 20/120. 
 
In respect to M 20/138, I do not propose to go into the detail I have with 
M 20/120 because, in my opinion, the evidence from Mr Rose and Mr 
Kontoolis is so clear that such detail is not warranted. 
 
I accept the oral, photographic and video evidence of the witnesses called 
by the Plaintiff in respect to M 20/138 as demonstrable of a small mining 
lease that has had no work or expenditure made on it for the entire time it 
has been in the hands of the Defendants. I accept the evidence of Mr 
Kontoolis in this regard as entirely true and credible. 
 
The evidence of Mr Kontoolis that he drove around the entire 
approximately 4 hectares of M 20/ 138 and that he saw no sign of any 
loader tracks, new diggings, repairs to roads or tracks is not contradicted 
by any other evidence. 
 
Accordingly, I find the claim by the Defendants in the Form 5 for the 
2006 Expenditure Year that they spent $5,400.00 on loader hire and fuel 
and oil and 18 days on construction and development as simply untrue. It 
follows I do not accept the Defendants expended $ 300.00 on field 
supplies. 
 
For the same reasons, I find the content of the Form 5 for the 2005 
Expenditure Year for M 20/138 is an entire concoction and simply not 
true. 
 
I find the Defendants have in respect to M 20/138 expended nothing, 
except rent and rates, on that mining tenement since they became the 
holder. No plans for the future mining operation of M 20/138 have been 
advanced by the Defendants. 
 
I find the Defendants have not complied with the expenditure obligations 
under the Mining Act and Regulations for the 2005 and 2006 Expenditure 
Year in respect to M 20/138. I find such total failure is sufficient to 
justify forfeiture of the M 20/ 138. 
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Accordingly, for those reasons I report to the Honourable Minister that I 
recommend M 20/120 and M 20/138 be forfeited. 
 


