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WARDEN'S REPORT AND RECOMMENDATION TO THE MINISTER 
 

1  The applicant/defendant is the holder of mining leases 36/212, 
36/216, 36/217, 36/218, 36/219, 36/220, 36/290 and 36/291.  The mining 
leases which are the subject of these proceedings are the mining leases 
referred to above except for 36/219 and 36/220.  Leonora plaints 
LE24/067 and LE25/067 were dismissed. 

2  The applicant/defendant has made applications for exemption from 
expenditure conditions for the remaining mining leases pursuant to 
ss.102(2)(b), 102(g) and 102(3) of the Mining Act 1978 (WA).  The 
objector/plaintiff lodged objections to the exemption applications and 
filed plaints for forfeiture against the mining leases.  The Applicant 
submits that the Warden ought to recommend it to the Minister that 
certificates of exemption be granted, and further that Forfeiture is not 
warranted. 

 
THE GROUNDS OF EXEMPTION APPLICATIONS 

3  The Applicant claims that pursuant to s 102(2)(b) that time is 
required to evaluate the work done on the mining tenement to plan future 
exploration or mining to raise capital.  The next ground is pursuant to s 
102(2)(g) that political, environmental or other difficulties in obtaining 
requisite approvals prevent mining or restrict it in a manner that is or 
subject to conditions that are for the time being impracticable.  

4  The final ground that the Applicant relies on is exemption pursuant 
to s 102(3) that notwithstanding that the reasons given for the application 
for exemption are not amongst those set out in subparagraph (2), a 
certificate of exemption may also be granted for any other reason which 
may be prescribed or which in the opinion of the Minister is sufficient to 
justify such exemption.  

 

 HISTORY OF TENEMENTS 

5  The applicant/defendant is a wholly-owned subsidiary of BHP 
Billiton Ltd (BHPB) and is part of BHPB's stainless steel materials 
business unit.  BHPB's stainless steel materials business unit explores for, 
mines, processes and markets nickel, which is used in the production of 
stainless steel. 
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6  The applicant/defendant operates the cornerstone asset group of 
BHPB's stainless steel materials business unit.  The applicant/defendant's 
operations include, among other things, the Leinster Nickel Operations 
(LNO) and the Mt Keith Nickel Operation. 

7  Each of the mining leases forms part of the applicant/defendants 
LNO.  The exemption applications were lodged in accordance with Reg. 
54 of the Mining Regulations. 

 

THE EVIDENCE 
8  The applicant/defendant contends that the Minister pursuant to 

s 102(3) of the Mining Act should find that there are grounds to justify the 
exemption as during the expenditure periods the subject of exemption 
applications, the applicant/defendant expended considerably more than 
the aggregate minimum amount required, that the takeover of WMC 
Resources Ltd by BHP Ltd created uncertainty which impacted the 
practical ability of the applicant/defendant to explore the mining leases in 
a systematic way and during the expenditure periods the subject of 
expenditure applications, the applicant/defendant was in the process of 
implementing its Geoferret technology, and only obtained access to that 
technology after those expenditure periods. 

9  The applicant/defendant further contends that several nickel sulphide 
mines are operated by it in the Leinster area of Western Australia and that 
those operations should be regarded as a single project for the purpose of 
these proceedings.  It is submitted that the Minister should not only have 
regard to expenditure of each of the mining leases on an individual basis 
but also on a collective basis 

10  That there are places recorded as Aboriginal heritage sites on the 
mining leases, the recorded identity and location of which has changed 
over time.  The applicant/defendant has experienced difficulty in 
identifying the actual locations of heritage sites on the mining leases.  The 
heritage sites identified by the Department of Indigenous Affairs (DIA) 
have progressively moved around over time has made it particularly 
difficult for the applicant/defendant to obtain approval for any work 
program within the meaning of the mining leases that involved 
ground-disturbing activity. 

11  The Applicant/Defendant submits that it needs to obtain heritage 
clearances to ensure that it does not take any action which is likely to 
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interfere with or damage the Aboriginal heritage sites.  The 
applicant/defendant says that it has made attempts to engage with the 
Aboriginal groups who have interest in the area of the LNO without 
success.   

12  The applicant/defendant further contends that in the years that it has 
not been able to meet its expenditure obligations, it has applied for 
exemptions from expenditure on the basis among other things, that time 
was required to evaluate work done on mining leases and that the mining 
leases are part of the combined reporting and aggregate exploration 
expenditure would satisfy the expenditure requirements, but some of the 
mining leases could not be explored because of the existence of heritage 
sites and other reasons pursuant to s 102(3). 

13   The applicant claims that since the plaints and objections were 
lodged, all work and money spent on the mining leases during the period 
that the applicant/defendant has held the mining leases, and up to and 
including the time when the exemption applications are before the 
Warden for hearing and in the case, should be taken into account. 

 

THE OBJECTOR/PLAINTIFF'S SUBMISSION  
14  Objector/plaintiff states that the tenements are at a stage of 

exploration status only, and there has not been sufficient work carried out 
on the tenements to establish whether the tenements have any sort of 
deposit that is economically viable to mine or otherwise.  It is further 
contended by him that the tenements have been held for 16 years and that 
the tenement holder has been sufficiently resourced to carry out 
exploration on those tenements over those years.  The tenement holder has 
as a matter of policy decided that it would not expend further significant 
moneys on exploration on these tenements.  That the exploration by the 
defendant had been focused on other locations.  It is further contended by 
the objector/plaintiff that an exploration program has not been carried out 
by the applicant/defendant during the ensuing 15 years. 

15  He claims that there had been virtually no expenditure during the 
relevant period except the maintenance, rent and rates and statutory 
charges which have been applied to the subject tenements.  He says that 
the Applicant/Defendant's own evidence concedes that the tenements have 
not been prioritised by the tenement holder and no focus has been placed 
on the relevant tenements over the last eight to nine years.  In respect of 
grounds pursuant to s 102(2)(g) it is contended by the objector/plaintiff 
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that the tenement holder relies upon the fact that there are some heritage 
sites on the tenements and that heritage sites have in some way 
encumbered the holder from complying with the expenditure obligations. 

16  It is put by the objector/plaintiff that no reasonable steps have been 
taken by the tenement holder to resolve heritage issues and heritage issues 
have not impeded the tenement holder from carrying out exploration 
programs which were carried out after the plaints were issued. 

17  It was the evidence of Mr Fogarty that no valid reasons existed why 
these issues were not attempted to be addressed in or before the relevant 
year in question.  It is put that the tenement holder has sought to rely 
heavily upon the combined reporting of or project status to satisfy 
expenditure requirements. 

18  The tenements are managed, it is put, by the objector/plaintiff as part 
of a single project.  It will be contrary to the Legislative intent as 
identified in the substantial amendments that have been made to the 
provisions so as to restrict the capacity to rely upon that provision as a 
reason for non-compliance of expenditure, and it is further put that there is 
insufficient evidence to suggest that these tenements (the subject of these 
proceedings) are part of a single project.  It is contended on behalf of the 
objector/plaintiff that the Warden should consider the previous 
expenditure exemptions as evidence only of non-compliance on the 
subject tenement in previous years.  The year that is currently considered 
is the year 2006.  It is further contended by the objector that had the 
tenement holder previously complied with the expenditure requirements 
and the requirements of the Mining Act, an application in one particular 
year would receive some degree of leniency.  However, it is put that there 
has been persistent non-compliance and there were no valid grounds for 
exemption, then the Warden ought to exercise his discretion and 
recommend against the application for exemption. 

19  A table of the expenditure for the years 1992 through to 2006 in 
respect of the subject mining leases has been provided.  That table 
contained certain inaccuracies.  The under-expenditure for the relevant 
years for tenement 36/212 has been a shortfall of $81,746.  For tenement 
36/216 a shortfall of $689,827, for tenement 36/217 a shortfall of 
$811,873, for tenement 36/218 a shortfall of $686,283, for tenement 
36/290 a shortfall of $475,491, and for tenement 36/291 a shortfall of 
$81,406.  A total shortfall of $2,800,000.  The lack of any plausible 
explanation for the non-compliance with the expenditure requirements on 
the subject sites demonstrates that the tenement holder has neglected 
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and/or avoided its financial obligations under the legislation.  The 
evidence for the applicant/defendant falls short of justifying a 
recommendation by this Court to the Minister to grant the exemption 
applications. 

 

REASONS: 
20  I accept the submissions of the plaintiff/objector that the evidence of Mr 

Fogarty for the applicant/defendant clearly demonstrates that BHP Nickel 
West Pty Ltd has prioritised other tenements for expenditure and neglected 
the ground the subject of these proceedings. That the shortfall in 
expenditure over numerous and consecutive years cannot be justified by 
the grounds for exemption filed herein. Further that the heritage issues 
purported to have set back the development of the subject mining leases as 
raised by the applicant/defendant are not substantiated by the evidence. 
The plaintiff/objector's submission that the applicant/defendant has simply 
failed to find time to negotiate or discuss issues with relevant Aboriginal 
groups has not been refuted by the evidence of Mr Fogarty. 
 
 
CONCLUSION 

21  I therefore recommend that the Minister refuse to grant the certificate 
of exemption for the expenditure year in question, 2006.  I reserve my 
decision upon the plaints for forfeiture pending the final determination by 
the Minister for the exemption applications.   


