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THE PROCEEDINGS 

The Plaintiff seeks an order that SRK Consulting (Australia) Pty Ltd (‘the 
Respondent”) a non-party to these proceedings give discovery. 
 
THE PLAINTIFF'S CLAIM 
1  The substantive claim made by the Plaintiff in this matter is that he is 

the sole legal and beneficial owner of exploration licence 47/1140 
("E47/1140").  The First Defendant denies that claim to the extent that it 
says that it is entitled to be registered as to an 80 per cent interest in 
E47/1140 having earned that share of the tenement in accordance with the 
Mindy Mindy Farmin and Joint Venture Heads of Agreement dated 3 
September 2002 ("The Agreement").  The central issue in the proceedings 
before the Warden is whether or not the First Defendant provided a 
feasibility study to the Plaintiff by 29 January 2008 and thereby earned an 
80 per cent interest in E47/1140 or whether it failed to do so with the 
consequence that the First Defendant is deemed to have been withdrawn 
from the Agreement.  It is common ground between the parties that, in 
purported compliance with the condition precedent to the First Defendant 
earning an 80 per cent interest in E47/1140, the First Defendant, before 
the required date, furnished the Plaintiff with what the First Defendant 
claims is a feasibility study ("The Study").  The Plaintiff claims that The 
Study is not a feasibility study as contemplated by The Agreement. 

THE NON-PARTY DISCOVERY APPLICATION 

2  It is common ground between the parties that The Study was 
prepared for the First Defendant by the Respondent at the request of the 
First Defendant for purposes of The Agreement. 

3  The Plaintiff, in an affidavit sworn on its behalf by June Delphine 
Kenny dated 1 April 2009, says that it has obtained from Mr Michael 
Lawrence, an independent expert, a review of The Study.  It is said by 
Ms Kenny in her affidavit that Mr Lawrence produced an interim report 
for purposes of his review of The Study and subsequently requested that 
she obtain for his perusal several documents.  A copy of Mr Lawrence's 
"Initial Review" is annexed to her affidavit.  Also annexed to her affidavit 
is a letter of 27 February 2009 from Ms Kenny to the solicitors for the 
First Defendant requesting that the First Defendant's solicitors provide to 
the Plaintiff's solicitors the documents that are now the subject of the 
Plaintiff's non-party discovery application.  The documents that are sought 
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to be obtained by the Plaintiff by means of non-party discovery are 
described in the Plaintiff's application for discovery as follows: 

"(a)  All of the documents (other than those that have already 
been provided in the Study) which the Respondent relied on to 
calculate the negative Net Present Value ("NPV"); 

(b)  The actual working spreadsheets used by the Respondent in 
this Financial Model to calculate the negative NPV; 

(c)  All of the documents (other than those already provided in 
the Study) which recorded the sensitivities of NPV the changes in 
various inputs in the Financial Model (discussed in overview in 
Section 13 - pages 122-133 of the Study); 

(d)  All of the documents (other than those already provided in 
the Study) which the Respondent relied on to calculate the 
Weighted Average Cost of Capital; 

(e)  All of the documents (other than those already provided in 
the Study) which the Respondent relied on and used to derive 
nominal discount rates of 14.5 per cent down to 12 per cent to 
determine the NPV; 

(f)  All of the documents (other than those already provided in 
the Study) the Respondent relied on to select the inflation rate 
used to increase the constant dollar commodity prices and other 
inputs into a nominal spreadsheet; 

(g)  All of the documents (other than those already provided in 
the Study) which the Respondent relied on to support the taxation 
assumptions in the Study." 

4  The Plaintiff also seeks an order that the Respondent make all of the 
above documents available for inspection and copying.  The Plaintiff 
agrees that he should pay the Respondent's reasonable costs of complying 
with any discovery order if made and also agrees that the Plaintiff should 
pay the Respondent’s costs of this application. 

5  Both of the First Defendant and the Respondent oppose the making 
of any order for a non-party discovery and inspection.  The Respondent 
relies upon the submissions of the First Defendant to the effect that, 
applying established principles, it is not appropriate that any order for 
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discovery be made against the Respondent.  Additionally, the Respondent 
has submitted that a Warden has no power to make any such order. 

 

THE WARDEN’S POWERS 

6  The position taken by the Respondent in respect to the powers of the 
Warden is succinctly expressed in written submissions lodged by the 
Respondent.  They are: 

1.  This application for non-party discovery concerns a matter of 
practice and procedure. 

2.  Except as provided under the Mining Act the practice and 
procedure of the Wardens Court is governed by the rules of the 
Magistrates Court (See s 136(1) of the Mining Act 1978). 

3.  There is no provision for non-party discovery under the 
Mining Act or in the Magistrates Court. 

4.  Section 134(5) of the Mining Act is not relevant; it is qualified 
by the words "Subject to this Act…", whereas s 134(6) is not so 
qualified.  It is clear from the express wording of the Mining Act 
that the rules governing matters of practice and procedure are, 
unless found in or under the Mining Act, to be those governing 
the Magistrates Court. 

5.  The application ought to be dismissed." 

7  In further oral submissions, Counsel for the Respondent argued that 
subs 134(5) of the Mining Act does not mean, where there is no power 
found within the practice and procedure provisions that apply in the 
Magistrates Court for the Warden to do something in connection with 
proceedings in the Wardens Court, that it is open to the Warden to then 
turn to the Supreme Court Rules to try and find what is considered to be 
an appropriate source of power to do that thing.  It is submitted that the 
reference in subs 134(5) of the Mining Act to "the like powers and 
authorities as are conferred upon the Supreme Court" relates only to what 
Counsel calls substantive powers as distinct from powers that relate to 
matters of practice and procedure.  Counsel draws attention, in particular, 
to the opening words of subs 134(5), namely, "Subject to this Act…".  
Counsel submits that if subs 134(5) , is not read down in that way then 
subs 134(6) is unnecessary and has no work to do because if the Warden 
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has access to all of the procedural powers and authorities that the 
Supreme Court has in like matters then there is nothing that can be done 
under Magistrates Court rules that can't be done within the extensive rules 
of the Supreme Court.  Reference is made by Counsel to "Mining Law In 
Western Australia" - Michael Hunt, third edition at 14.6.5 which, he 
submits, supports the position taken by the Respondent.  At paragraph 2 it 
is said by Hunt: 

"…the Warden in the Wardens Court has the power to make 
interlocutory orders such as particulars or discovery because a 
Wardens Court's practice and procedure as a Court of civil 
jurisdiction is the same as the practice and procedure of a Local 
Court…" 

8  Counsel notes that the author does not suggest that the power of the 
Warden to make orders as to particulars or discovery is to be found in the 
Supreme Court Rules.  Counsel also made reference to Seaman, Civil 
Procedure Western Australia, where it is said (1.0.1): 

""Practice and procedure" is a composite phrase but the two 
words are probably not synonymous and "procedure" seems to 
have a more comprehensive meaning than "practice"; 
…However, the composite phrase denotes rules that guide the 
practice of the Court and which regulate the proceedings of the 
Court itself… 

Procedural law regulates the conduct and relations of the Courts 
and litigants in relation to the litigation itself, while substantive 
law determines the conduct and relations of the parties in respect 
of the matters litigated… The Court has ultimate control over 
matters of procedure.  Hence, it can, for example, dispense with 
compliance with the rules.  On the other hand, it can't dispense 
with the failure to comply with the substantive law, ie, matters 
which affect the existence, extent or enforceability of the rights or 
duties of the parties to an action.  Put another way, provisions 
which are directed to governing or regulating the mode or 
conduct of Court proceedings are procedural and all other 
provisions are substantive." 

CONCLUSIONS AS TO WARDENS POWERS 

9  Section 132 of the Act describes and limits the jurisdiction of the 
Warden’s Court.  That jurisdiction is not subject to any monetary 
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limitation and, in that regard, enables a Warden to deal with matters 
where the subject matter of the dispute before the Wardens Court may 
have a value that far exceeds anything that may be dealt with in the 
Magistrates Court.  It also has a broad equitable jurisdiction, within the 
limits as to subject matter imposed by s 132, which the Magistrates Court 
does not have.  It is the extensive breadth and the potential complexity 
arising therefrom in proceedings before the Supreme Court that justifies 
and requires that the rules of the Supreme Court governing the procedure 
of that Court must be extensive and detailed.  By comparison, it is the 
intention and expectation of Parliament that proceedings in the 
Magistrates Court will generally be less complex, less time consuming, 
and will require less complex and less detailed provisions concerning 
practice and procedure than those which apply in the Supreme Court.  
That is not to say, however, that matters in the Magistrates Court are 
necessarily in every case less complex than those that will be before the 
Supreme Court.  That intention of Parliament is reflected and made 
apparent by making a comparison between the Supreme Court Rules, as to 
their subject matter and their detail, and those contained within the 
provisions of the Magistrates Court (Civil Proceedings) Act and the 
Magistrates Court (Civil Proceedings) Rules.  There are, within that Act 
and those Rules some powers which give Magistrates some discretion to 
exercise powers that are not expressly contained within the Rules.  
Subsection 14(1) says that the procedure to be followed in a case is that 
set out in the rules of court unless another written law provides otherwise, 
however, subs 14(5) says that if the procedure to be followed in a case is 
not set out in the rules of court or in the Act itself or another written law, 
the procedure is to be that decided by the Court for purposes of the case.  
Subsection 14(6) says that the Court may decide that the procedure set out 
in the Rules of Court to be followed in a particular case is not appropriate 
for the case and, in such a matter, the procedure is to be that decided by 
the Court.  Additionally, paragraph 16(1)(t) of the Magistrates Court 
(Civil Proceedings) Act says that for the purposes of controlling and 
managing cases and trials, the Court may "take any other action or make 
any other order for the purpose of complying with s 13".  Section 13 says 
that in dealing with cases the Court is to ensure that cases are dealt with 
justly and that that includes ensuring that cases are dealt with efficiently, 
economically and expeditiously and ensuring that the Court's judicial and 
administrative resources are used as efficiently as possible. 

10  Part 7 of the Magistrates Court (Civil Proceedings) Rules contains 
provisions relating to disclosure of documents.  Part 7 makes provision 
only for disclosure by parties to the proceedings.  There is no express 
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provision made in those Rules for non-party disclosure.  Rules 71 to 74 
inclusive of those Rules make provision for witnesses to be summoned to 
Court to give evidence orally or to produce evidentiary material at trial.  
By that means the documents now sought by non-party discovery could 
most likely be brought to court by the Respondent and ultimately 
inspected by the Plaintiff in this matter, but not before trial.  There is no 
provision within the Rules that enables or requires a witness who has been 
summonsed to produce evidentiary material at trial to produce such 
material and for such material to be available for inspection by the party 
causing the summons to issue, prior to the commencement of the trial. 

11  Regulations 121 to 136 of the Mining Regulations 1981 appear in 
Part VII of the Regulations which is entitled "Proceedings in Warden's 
Court".  Regulation 127 makes provision for each party to procure by 
means of a witness summons issued by the Court the attendance of a 
witness to give evidence or produce documents.  Regulation 160 says that 
where a witness summons requires a person to produce documents but 
does not require the person to give evidence at a hearing the person may, 
instead of producing the documents at the hearing, lodge them, together 
with a list of the documents, with the Mining Registrar at least seven days 
before the first day of the hearing.  The same regulation enables 
inspection of the documents which are lodged.  Regulation 160, however, 
appears in Division 7 of Part VIII of the Regulations which are concerned 
with proceedings in which the Warden is acting in an administrative 
capacity and is not sitting in the Wardens Court.  The relevance of that is 
that the Mining Act does recognize that in exercising the administrative 
aspect of the Warden’s jurisdiction such a procedure is appropriate. 

MAGISTRATES COURT (CIVIL PROCEEDINGS) ACT 

12  Paragraph 16(1)(t) of the Magistrates Court (Civil Proceedings) Act 
must be interpreted and applied keeping in mind the context in which it 
appears within s 16, within Part 3 (“General Procedure’) of the 
Magistrates Court (Civil Proceedings) Act, and in the context of the whole 
of the Act.  Insofar as it has application in Wardens Court proceedings by 
virtue of s 134 and 136 of the Mining Act, that is an additional contextual 
circumstance which must be taken into account.  The provisions of 
paragraphs (a) to (s) in subs 16(1) of the Magistrates Court (Civil 
Proceedings) Act, in my opinion, all relate to matters of practice and 
procedure.  That is evidenced by the introductory words to the subsection, 
namely, that it is for the purpose of controlling and managing cases and 
trials that the Court is given the powers that are mentioned therein.  I think 
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that it is contemplated by paragraph 16(1)(t) that the actions or orders that 
the Court is empowered to take or make for the purpose of complying 
with s 13 are of a procedural nature.  The expressed purpose of 
paragraph (t), namely, to comply with s 13, imposes a qualification and 
limitation upon the nature and extent of the power given by paragraph (t).  
Subsection 13(2) of the Magistrates Court (Civil Proceedings) Act says 
that in ensuring that cases are dealt with justly, as required in subs 13(1), 
the Court must ensure that cases are dealt with efficiently, economically 
and expeditiously and that the Court's judicial and administrative 
resources are used as efficiently as possible.  In my opinion, 
paragraph 16(1)(t) contemplates that case management with a view to 
achieving the criteria that are set out in subs 13(2), which are not 
exhaustive criteria, is an important objective of the legislation.  It thus 
appears, that paragraph 16(1)(t) is intended to give to the Court, within the 
limits of those criteria a broad and general power to create a range of 
procedures and practices that are not otherwise contained within the 
Magistrates Court (Civil Proceedings) Act or Rules. 

13  The provisions of subs 14(5) of the Magistrates Court (Civil 
Proceedings) Act do, however, address expressly a situation where there 
is not set out in the Rules or the Act or any other written law the 
procedure that is to be followed in a particular case.  In such a case the 
procedure is to be that decided by the Court for the purposes of that case.  
The adoption by ss 134 and 136 of the Mining Act, of the practice and 
procedure of the Magistrates Court, and of the Rules of Court of the 
Magistrates Court, means that those provisions of the Magistrates Court 
(Civil Proceedings) Act and Rules must be interpreted in a context which 
includes the provisions of the Mining Act and Mining Regulations.   
Section 14 of the Magistrates Court (Civil Proceedings) Act appears in 
Part 3 of that Act.  Part 3 is headed "General procedure".  I consider that 
subs 134(6) of the Mining Act, insofar as it says that the practice and 
procedure of a Wardens Court, as a court of civil jurisdiction, is to be the 
same as the practice and procedure of the Magistrates Court in like 
matters, has the effect that it is not only the Rules of Court of the 
Magistrates Court in civil proceedings that have application in the 
Wardens Court but that, in addition, any matters of practice and procedure 
that are contained within the Magistrates Court (Civil Proceedings) Act 
itself have application in proceedings in the Wardens Court. 

14  Seaman(6501), in his commentary on Supreme Court Order 26A has 
noted that the new rules under that Order provide for three new 
procedures.  Firstly, discovery in order to identify a potential party, 
secondly, discovery against an identified potential party for the purpose of 
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obtaining sufficient information to make a decision as to whether to 
commence proceedings against him or her, and, thirdly, discovery from a 
person who is neither a party nor a potential party.  He also observes that 
although Order 26A makes no express provision for the inspection of 
discovered documents the Court, nevertheless, has inherent jurisdiction to 
order it.  Seaman then discusses the purpose of the Rules in Order 26A.  
He says that: 

"These new rules are designed to enable "fishing" to be engaged 
in and if an application is bona fide and the circumstances 
required by the rules are shown to exist, the Court has 
discretionary power to order the discovery;…They are rules of a 
beneficial kind which should be given the fullest scope their 
language will reasonably allow…and it is suggested that 
decisions on narrower rules or legislation do not assist in 
ascertaining their meaning.  The aim of the Order is to ensure 
that parties commencing litigation do so after careful 
consideration rather than proceeding in the hope that something 
might turn up during the discovery process.  The aim of 
discovery from a non-party is to ensure that all relevant 
documents are available to all parties so that no relevant fact 
remains hidden…" 

15  In my opinion, in a procedural context, the purpose of a rule of court 
in enabling discovery from a non-party in order to ensure that all relevant 
documents are available to all parties so that no relevant fact remains 
hidden is a purpose that will facilitate a Court, as required by s 13 of the 
Magistrates Court (Civil Proceedings) Act, in ensuring that cases are dealt 
with justly, and, in particular, efficiently, economically and expeditiously.  
In the present case, the objective of the Plaintiff’s application for non-
party discovery is to try and ensure that all relevant documents are 
available to all parties so that no relevant fact remains hidden.  The 
purpose of the application before me is thus a purpose that is 
contemplated by s 13 of the Magistrates Court (Civil Proceedings) Act.  
The procedural purpose of paragraph 16(1)(t) of the Magistrates Court 
(Civil Proceedings) Act is to assist the Court in giving effect to the 
provisions of s 13.  In my opinion, subs 14(5) of the Magistrates Court 
(Civil Proceedings) Act is, in part, connected to the obligation of the 
Court that is created by s 13 to ensure that cases are dealt with justly. 

16  I am of the opinion that paragraph 16(1)(t) does enable the 
Magistrates Court, for purposes of ensuring that a case is dealt with justly, 
to order non-party discovery in an appropriate case.  In any event, I am of 
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the opinion that in a particular case where the Court considers that it is 
just and appropriate that there be non-party discovery, subs 14(5) 
empowers the Magistrates to Court to decide upon a procedure designed 
to achieve that and to require the parties to comply with that procedure for 
purposes of that case. 

THE SUPREME COURT RULES 

17  I agree with Counsel for the Respondent that in order to give proper 
effect to all of the provisions within subs 134(5) and (6) and subs 136(1) 
of the Mining Act, it is necessary to interpret and apply them in a manner 
which gives to each of them some purpose and effect, if that can be 
achieved, in accordance with the general rules of statutory interpretation.  
I do not, however, agree that in order to achieve such an outcome it is 
necessary to confine and limit the "powers and authorities" that are 
conferred upon the Wardens Court by subs 134(5) to “powers” and 
“authorities” which are not matters of practice and procedure.  In my 
opinion, “powers” and “authorities” can and should be given their normal 
meanings, namely, in both instances, powers and authorities that include 
matters of substantial law and matters of practice and procedure.  In my 
opinion, that is consistent with the nature of the relatively extensive 
jurisdiction that is given to the Wardens Court under s 132 of the Mining 
Act; that jurisdiction being unlimited as to the monetary value of the 
subject matter of the claim and where the Wardens Court is, within the 
limits of the jurisdiction contained in s 132, given all of the powers and 
authorities as are conferred upon the Supreme Court.  The Rules of the 
Supreme Court recognise that proceedings within the Supreme Court will 
usually be more complex, more intensely litigated and require the 
Supreme Court to have more procedural powers and options than the 
Magistrates Court needs or should have conferred upon it.  I consider that 
it was the intention of Parliament in enacting subs 134(5) of the Mining 
Act to recognise the potential for relatively complex and intense litigation 
to be undertaken in the Wardens Court and to make provision for that 
Court, in appropriate cases, to exercise like procedural powers and 
authorities conferred upon the Supreme Court during the conduct of such 
proceedings. 

18  In my opinion, the intention of Parliament in including subss (5) and 
(6) in s 134 of the Mining Act is to enable the Wardens Court, within the 
limits of that Court's jurisdiction, to exercise procedural powers and 
authorities which are conferred upon the Supreme Court in cases where it 
is appropriate to do so.  I consider, however, that it is the intention of the 
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legislation, by the inclusion of subs 134(6) and 136(1), that generally the 
practice and procedure of the Magistrates Court and, in particular, that set 
out in the Rules of the Magistrates Court should be applied but that where 
that practice and procedure is inadequate or there is no relevant practice 
and procedure within the Act and Rules of the Magistrates Court in 
respect of a matter of procedure and where it is the case that there is 
within the Supreme Court Rules  a practice and procedure that will assist 
the parties and the Warden in dealing with the case before the Warden in a 
manner that will sufficiently contribute to the fair and just and efficient 
conduct and finalisation of the matter before the Warden, then any such 
Supreme Court Rules should then be used.  The interpretation of the 
provisions of subs (5) and (6) of s 134 and of subs 136(1) of the Mining 
Act in that manner has the effect that each of those subsections has a 
purpose and a meaning and that there is no inconsistency in the 
application of any of them in a given case.  Subsections 134(5) and 136(1) 
are expressed to be “subject to this Act” and subsection 134(6) is 
expressly said therein to apply “…except as expressly provided by or 
under this Act “ 

19  I consider that, although the provisions of the Magistrates Court 
(Civil Proceedings) Act and Rules to which I have previously made 
reference are capable of enabling a Warden to give directions or make 
orders which would have the effect of requiring a non-party to give 
discovery and inspection, it is preferable to not do that pursuant to those 
provisions because Order 26A of the Supreme Court Rules is expressly 
designed for that purpose and, the Supreme Court Rule gives consistency 
and certainty to the purposes for which a non-party discovery order may 
be made and to the circumstances in which it may be made, whereas 
case-by-case directions given pursuant to the provisions of subs 14(5) or 
paragraph 16(1)(t) of the Magistrates Court (Civil Proceedings) Act will 
not necessarily have such general procedural certainty or consistency. 

20  I am of the opinion, that where an order is made by the Warden for 
non-party discovery under Order 26A, the Warden also has inherent 
power to order that the documents be made available for inspection and 
copying by the party obtaining the order.  In any event, if there is not such 
an inherent power (and I note that Seaman referred to it as inherent 
"jurisdiction" in his commentary), I consider that either or both of subs 
14(5) and paragraph 16(1)(t) of the Magistrates Court (Civil Proceedings) 
Act give the power to the Warden to order inspection and copying. 
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SHOULD DISCOVERY AND INSPECTION BE ORDERED 
IN THIS CASE 

APPLICANT'S SUBMISSIONS 

21  The application of the Plaintiff for non-party discovery is supported 
by the affidavit of June Delphine Kenny sworn 1 April 2009.  In her 
affidavit Ms Kenny, who is the solicitor instructed by the Plaintiff, says 
that by means of an internet search she located Mr Michael Lawrence of 
Minvale Associates Pty Ltd and subsequently obtained from him an 
independent assessment as to whether or not The Study was a feasibility 
study or not.  She says that it was requested of her by Mr Lawrence that 
she obtain the documents that are the subject of the discovery application.  
That request from Mr Lawrence was made in the context of Mr Lawrence 
having produced an interim report for the Plaintiff in which Mr Lawrence 
expresses the opinion that The Study does not constitute a feasibility 
study.  It is said by the Plaintiff that The Study does not disclose the 
information now sought to be disclosed by means of discovery and that 
such information is necessary to shed light on the methodology used and 
the assumptions used concerning what is called the "Net Present Value" of 
the tenement.  Mr Lawrence, it is said, told Ms Kenny that the documents 
that he has requested are required to ensure that the reasons for any 
differences that might exist between his view of the net present value of 
the tenement and that revealed in The Study are limited to changes to 
input parameters and their timing rather than being caused by the 
computational structure of the financial models used.  Ms Kenny says that 
she has unsuccessfully requested both the 1st Defendant’s solicitors and 
the Respondent to provide her with the documents now sought. 

SUBMISSIONS OF THE FIRST DEFENDANT 

22  The First Defendant submits that the application for non-party 
discovery should be dismissed for several reasons.  It is argued that it is 
not appropriate that discovery be given at this stage of the proceedings 
because the Plaintiff has not yet fully pleaded its case.  It is said that, in 
any event, all of the documents except those in paragraph 1(b) of the 
application (namely spreadsheets used by the Respondent) would be 
discovered by the First Defendant under any order made for it to give 
discovery.  The First Defendant says that the documents that are sought 
are not relevant to the dispute between the parties, that the Plaintiff cannot 
be allowed to go fishing. 
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23  The First Defendant says that the matters that are referred to in the 
documents that are sought have not been expressly referred to in the plaint 
or in particulars thereto.  It is submitted that the affidavit of Ms Kenny is 
insufficient to satisfy the Court as to what the documents do or may 
reasonably be expected to contain or to satisfy the Court that the 
documents relate sufficiently to matters in issue such as would justify a 
discovery order. 

24  It is submitted that the Plaintiff has not identified any matter in issue 
in the proceedings other than the issue as to whether or not The Study is a 
feasibility study for purposes of the Agreement. 

25  Counsel for the First Defendant referred to general non-party 
discovery principles as set out in Seaman and to a number of judicial 
authorities. 

THE SUBMISSIONS OF THE RESPONDENT 

26  As an alternative to its primary submission that the Wardens Court 
has no power to order non-party discovery and inspection, the Respondent 
adopts the submissions of the First Defendant upon the issue of whether 
or not discovery should be ordered. 

CONCLUSIONS 

27  The general principles concerning non-party discovery which are set 
out in Seaman are consistent with those authorities referred to by Counsel.  
Order 26A r 5(1) requires that the court must be satisfied that there are 
reasonable grounds for believing that a non-party has or is likely to have 
possession of documents that relate to a matter in question in the 
proceedings between the parties.  The power of the Court to order 
discovery is discretionary.  An application may have a fishing purpose, 
however, in the present case it cannot be said that the Applicant has 
embarked on a fishing exercise.  In my view it is of no consequence that 
there may be further "pleadings" in these proceedings.  The question of 
whether or not The Study constitutes a feasibility study for purposes of 
the Agreement has been unequivocally identified as the essential and 
principal issue in these proceedings.  The main reason for any rule of 
practice or procedure to the effect that discovery should not be sought or 
ordered before the pleadings have concluded is simply that it is very often 
only at that stage that a party can fully comply with a general discovery 
order because prior to that all of the issues may not have been identified 
and it is not appropriate for a party giving discovery to try and second-
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guess what issues may be raised by another party or what issues it may 
itself need to raise as a consequence of the pleadings of another party.  In 
the present case the documents sought are clearly identified and it will be 
not left to the Respondent to have to try and guess what it needs do in 
order to comply with any discovery order that is made which requires 
those particular documents to be discovered.  In any event, non party 
discovery is a legitimate pre-pleading procedure (Seaman, supra 14). 

28  It has not been put to me, and it is not apparent, that the Respondent 
will be adversely affected in any way that cannot be remedied by costs if 
the Order is made.  The orders proposed by the Plaintiff include orders 
that the Plaintiff pay the Respondent's reasonable costs of complying with 
the discovery order and that the applicant also pay the respondent's costs 
of the application for discovery. 

29  On its face, it appears that the application is for the discovery of 
documents that are relevant to the Plaintiff’s case and to the evidence that 
will or may be given concerning the characterisation of The Study as a 
feasibility study or as something which is not a feasibility study as 
contemplated by The Agreement.  The disclosure of the documents, I am 
satisfied, will assist the Plaintiff in the preparation of its case.   

30  This is not a case where it could be said that it is apparent that the 
documents sought do not relate to any matter in issue, nor that it is 
apparent that they will not throw any light at all on the principal issue 
between the parties in these proceedings nor that it is unlikely that they 
will do so. 

31  In my opinion, although it is claimed by the First Defendant that it 
has in its possession nearly all of the subject documents, that does not 
disentitle the Plaintiff to seek discovery from the Respondent.  The 
Respondent has not claimed to have given every document that may be 
the subject of a discovery order to the First Defendant.  In any event, 
whether or not that has been done, and even if it were to be claimed to 
have been done, in my opinion, the Applicant should be allowed to query 
and test any such claim and to do that upon the basis of discovery by the 
Respondent.  In any event non-party discovery is a procedure that need 
not and should not be delayed until a party is obliged to give discovery 
(supra para 14) 

ORDER 

32  There will be an order in terms of the interlocutory application of the 
Plaintiff dated 1 April 2009. 
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