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(These reasons have been extracted from the transcript of 

the decision and have been edited) 

 
 
1. The application is refused. My reasons are as follows. The 

plaintiff has commenced a substantive action and the injunctive 
relief sought properly relates to the particulars, so far as they 
have been revealed, of the substantive claim.  Essentially what 
is being sought in the substantive claim is a declaration to the 
effect that the first defendant, now the only defendant, is acting 
by conducting activities in the nature of mining operations, if 
not mining operations, which are contrary to the rights attached 
to the grant to the plaintiff of two mining leases.   

 
2. In the substantive action a permanent injunction is sought to 

stop the first defendant from driving or causing trucks carting 
sand to be driven across the two mining leases.  Sand that the 
first defendant has mined from a private farming property 
which adjoins the southern boundary of one of the tenements 
and adjoins the southern boundary of a pending mining 
tenement application.  The two tenements that the plaintiff 
holds are M70/233 and M70/836.  It is on M70/836 that the 
plaintiff is conducting quarrying, sand mining operations. 
Mining lease application 70/1113 appears, from the information 
that I have got, to be immediately to the east of  70/836.  The 
first defendant is conducting quarrying operations on the 
private property that I have referred to which is immediately to 
the south of M70/836. 

 
3. There are a number of facts not in dispute insofar as the facts 

do emerge from the affidavits that have been filed.  They are 
that the plaintiff holds those two mining leases that I have 
mentioned and it is an applicant for 70/1113.  The granted 
leases have, and it is likely that if 70/1113 is granted it will also 
have, conditions that relate to rehabilitation obligations, 
restrictions concerning clearing of native vegetation and 
maintenance of any existing roads and tracks.   

 
4. Mr Van Beelan is a director of the plaintiff.  It is probably 

not a fact in dispute that the plaintiff intends to ultimately take 
sand from M70/233 and also, if granted, M70/1113 and it is not 
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in dispute that, as I have mentioned, the first defendant is 
mining sand or extracting sand from lot 5 Abercorn Road which 
is the private land that I have referred to.  What is in fact a dirt 
track is referred to as Goodes Road, although it is not a gazetted 
road.  It runs along the southern boundary of the two Mining 
Leases held by the plaintiff and the ground subject of 
application M70/1113.  It is within the boundaries of each of 
those pieces of ground. 

 
5. The track has been recently upgraded by the first defendant 

by the spreading and grading of gravel on part of it. Photos 
showing that are attached to the affidavit of Mr Allard on 
behalf of the first defendant.  The purpose of the upgrading is to 
provide a good surface for the transport of sand along Goodes 
Road from lot 5; first to leave lot 5 and then to travel along 
Goodes Road in a westerly direction, to eventually end up on 
Great Eastern Highway via Flynn Road.  Prior to that upgrading 
Goodes Road was essentially a two-wheel bush track which 
was on forestry land and was open to, but not generally used 
by, the public, although it was able to be used by members of 
the public for who wanted to use it.   

 
6. The plaintiff also uses Goodes  Road to transport sand away 

from its sand quarrying operations.  The rate of usage of the 
road by each of the Plaintiff and the First defendant is about 
two to three trucks an hour.  I was not given any evidence of 
what sort of vehicles but I assume they are reasonable sized 
trucks; prime mover and a semi trailer.   

 
7. There is also before me the SAT determination of 30 June 

2008 in which the Tribunal has included, at the beginning of 
page 3, a brief summary of the proceedings that were before it.  
Essentially it had before it an appeal or a request for review of a 
denial by the local shire council of an application by the first 
defendant to mine river sand from lot 5. The Tribunal 
concluded ultimately that approval should be given for the 
grant of an extractive industry licence.  It is unclear whether the 
licence has actually issued but I do not think that that is 
something that I really need be concerned about.  The facts are 
that both parties are currently extracting sand from the areas 
that I have indicated, both are using Goodes Road and the road 
passes through the two mining tenements of the plaintiff and 
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passes also through land the subject of the Plaintiff’s mining 
lease application. 

 
8. The Tribunal, that is, SAT, subsequently amended order 2 

that it originally made. That was contemplated by the original 
decision.  Order 2, as amended, extended the time for the 
parties to agree conditions for the issue of the licence to the 
First defendant (in these proceedings) and then set out the 
conditions that had been agreed between the parties. The agreed 
conditions generally related to the conduct of the first defendant 
in its sand quarrying operations on lot 5 Abercorn Road.  Of 
particular note in these proceedings is condition 14 which says 
that no vehicles associated with the preparation, operation and 
any final rehabilitation of the extractive industry on the subject 
land are to use Abercorn Road.  The relative significance of that 
before me is that the plaintiff asserted through the affidavit of 
its director Mr Van Beelan that the first defendant had open to 
it the option of using Abercorn Road to cart sand away from 
lot 5 rather than using Goodes Road.  Abercorn Road, I gather 
from one of the maps that was produced, comes across the 
southern boundary of lot 5. 

 
9. There is no access agreement between the parties to these 

proceedings before me.   
 
10. There are facts in dispute.  They are as to whether or not any 

clearing has been undertaken of native vegetation by the first 
defendant or his agents for purposes of widening the road or for 
purposes of otherwise upgrading the road.  Safety issues have 
been alleged but not specified by the plaintiff.  There is a 
dispute as to whether or not there has been or will be any 
damage to Goodes Road be and, as I said, there is an issue as to 
whether or not any licence has in fact been issued to the first 
defendant as contemplated by the SAT decision. 

 
11. There are a number of legal issues.  I think there is a serious 

question of law or a number of them, in fact, arising out of the 
proceedings generally.  Questions, such as what rights are 
extended to the holder of a mining lease by section 85 and any 
other relevant provisions of the Mining Act, whether carting the 
sand away from the quarrying operation or the mining operation 
is itself a mining operation, whether there is a trespass by 
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passing through the subject tenements, what exclusive rights 
are in fact given and who is excluded or what activities by third 
parties are excluded.  Possibly, it will involve questions of 
whether or not a miscellaneous licence should not in fact be 
applied for.  There are questions as to whether or not, in any 
event, the declaration sought is necessary or appropriate or 
justified. 

 
12. The submissions by the first defendant are to the effect that 

there is simply no need for the interlocutory injunction and, in 
any event, it cannot otherwise be justified on the basis of 
relevant principles of law.  The plaintiff, without conceding the 
contrary, was unable to demonstrate that there would be 
irreparable injury that could not be dealt with adequately by 
damages.  The Beswick case was cited as an example of 
circumstances where it had been held in that case and in other 
cases referred to in the judgment in Beswick that the fact that 
damages could not be proved or would difficult to prove or 
were only relatively minor did not necessarily mean, where 
proprietary or possessory rights were being interfered with, that 
it was impossible or not open to obtain any injunctive remedy at 
all, interlocutory or otherwise. 

 
13. There is some issue as to just what rights and what the nature 

of rights that are connected to the land the subject of a mining 
tenement are, whether they are proprietary or whether they are 
possessory or not.  In fact there is a comment that I will refer to 
specifically in Michael Hunt's Mining Law in Western 
Australia at paragraph 716.  I will read it.  It is a comment that 
the High Court made in relation to that question.  I am referring 
to page 155 of his fourth edition text where he said of the High 
Court's decision in Ward v Western Australia (2002) 213 CLR 
1 at 296: 

 
a. It cannot be said that the grants of the mining 

leases are necessarily inconsistent with the 
continued existence of all native title rights and 
interests. 

 
14. So it was in a different context.  Mr Hunt goes on to say, 

"The court followed this with" - and then there is a quotation 
from Ward's case and it is as follows: 
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a. The grant of exclusive possession for mining 

purposes is directed at preventing others from 
carrying out mining and related activities on the 
relevant land.  Although the lessee could prevent 
anyone else seeking to use the land for mining 
purposes, it does not follow that all others were 
necessarily excluded from all parts of the lease 
area. 

 
15. Whether that is obiter - it is certainly not obiter in relation to 

the native title issues that were raised.  Whether it is of the 
character of obiter in relation to the issues that are raised in this 
case is perhaps another matter.   

 
16. I do not propose to go to any particular parts of Beswick's 

case, but it is arguable that the application of that case is 
perhaps something that needs to be closely looked at given that 
the nature of the rights given at common law to the owner of 
freehold title are something different from the rights given to a 
miner by the grant of a mining lease. 

 
17. The plaintiff accepted that, in general terms, the grant of a 

mining lease does not give exclusive possession and what it 
gives is an exclusive right of access for mining purposes.  It is 
in that context that the question of whether or not carting the 
sand is a mining purpose and whether it is within the definition 
of "mining operations" in section 8 of the act.  That is not 
something that I should be looking at determining today and I 
don't. 

 
18. The first defendant’s position is, firstly, as I mentioned, that 

Beswick's case is distinguishable given the different nature of 
the source of the rights sought to be protected.  It is also noted, 
and I agree with the submissions that are made, that there is a 
lack of particularity on the part of Mr Van Beelan in his 
affidavit in support.  He simply referred to damage having been 
done without particularising it.  Although there is reference to 
vegetation, it is quite general.  As to future damage, he simply 
says the activity "will cause severe damage to the track".  That 
is in paragraph 12.  In paragraph 9 there is a statement that 
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carting the sand may cause adverse consequences and there is 
no particularisation of that. 

 
19. In paragraph 10 it is said that the carting of the sand creates 

safety issues.  Again there is no particularisation.  In paragraph 
14 it is said that the continued carting of the sand, will hamper 
planned expansion.  I should say that I infer that it is the 
intention and, indeed, a likelihood, of the first defendant 
carrying out the same activity, that is, carting sand along the 
track, for as long as he is able to do so, but I agree that the 
nature of the contents of the paragraphs of the affidavit that I 
have just referred to is in essence mere assertion. The absence 
of particulars is of some significance, although not 
determinative, in this particular case.  I agree with the first 
defendant that one aspect of the assertions concerning safety 
and maintenance of Goodes Road having been considered by 
SAT and having been not considered by SAT to have been of 
any particular significance is that that goes to the weight or the 
value of the assertions and the evidence that is before me. 

 
20. What the first defendant says is that even if those assertions 

are all true, they do not establish interference with rights or, in 
any event, a sufficient interference with rights to justify the 
granting of an injunction before trial and before the outcome of 
the hearing. 

 
21. Concerning the question of adequacy of damages, the 

difficulty that the plaintiff faces here is that the evidence is not 
sufficient to make any finding as to what, if any, damages will 
be sustained by it or have been sustained by it up to date.  That 
is in part because of the lack of particularity. I do not have any 
detailed evidence of what mining activities are planned by it in 
the future, how close to the southern boundary of the 3  
tenements (if the plaintiff is granted the third tenement – MLA 
70/1113) or to the southern boundaries of the other two granted 
tenements mining is likely to take place.  There is no evidence 
at all about what is proposed in relation to M70/233, the 
westernmost tenement.  There is evidence that there is an 
intention to expand operations on M70/836.   

 
22. I do not intend to go in any detail to all of the principles 

relating to the granting of interlocutory applications.  They are, 
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with great respect, summarised well by Seaman in Civil 
Procedure Western Australia at paragraphs 52.01 to 52.16.  
The general principles are noted there and there is no dispute 
about what those general principles are.  My conclusions in 
relation to the application of those principles is, firstly, that the 
supporting affidavit of Mr Van Beelan lacks particularity as to 
damage to the surface of the leases and the ground the subject 
of MLA 70/1113. The same can be said as to safety and as to 
impact on planned expansion on M70/386 and any proposals on 
the pending application MLA 70/1113.  There is simply no 
evidence of any plans at all in relation to M70/233. 

 
23. The absence of any particularity makes it almost impossible  

for me to come to a conclusion that if there is or will be any 
damage or injury sustained by the plaintiff, that is likely to be 
an injury or damage of a nature that could not be adequately 
remedied by an award of damages.  In any event, at present it 
appears to me from the material that I have got before me - and 
I think the first defendant’s counsel conceded it - that the 
existence and use of Goodes Road won't prevent expansion of 
mining operations.  Again the matter has not been argued, but 
on the face of things it seems to me that the plaintiff has got 
two tenements and it can mine anywhere on those tenements.   

 
24. The conditions which have been imposed on the two granted 

tenements do not appear to me to contain any restriction in 
relation to anything in the nature of mining on Goodes Road.  
At present it suits both of them, the plaintiff and the first 
defendant, to have that track there.  Further, there is a 
protection given by section 157 of the Mining Act.  That is 
certainly not determinative, but the activities of the first 
defendant on any granted tenement are simply not to interfere 
with the activities of the plaintiff as a miner unless it is 
authorised by law.  That can include authorisation by persons in 
authority or by conditions imposed on the tenement.  There do 
not seem to be any conditions, as I said, on the two granted 
tenements which would prevent mining taking place on Goodes 
Road.  However, I emphasise that that has not been closely 
looked at by any of the parties or by me and there may well be 
arguments if the matter goes to a hearing that will give rise to a 
different conclusion.  I am only making those comments in the 
context of the nature of these proceedings.  In summary, 
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though, in relation to the evidence before me, this is not a case 
that I perceive as being one where the activity at present, that is, 
the carting of the sand now or for the foreseeable future and in 
circumstances insofar as they are foreseeable, creates an 
interference of such a nature that it should be stopped 
immediately before trial where the trial is effectively going to 
be about the same issues.  There is nothing to suggest that the 
first defendant would be unable to pay any damages that may 
subsequently be ordered to be paid or that the plaintiff would be 
unable to recover from the first defendant those damages. 

 
25. For those reasons, perhaps going back to what I see emerging 

from the authorities that I have been referred to and from 
Seaman, the overriding issue to be determined is whether 
justice requires the restraint sought to be imposed immediately.  
That may include a consideration of the balance of 
convenience. The material before me does not require me to 
really give consideration to the balance of convenience in any 
event.  One factor related to the balance of convenience, if it 
were necessary for me to do that, is that it appears that 
clause 14 of the approval given by SAT to the extractive 
operations would prevent the alternative use of Abercorn Road.   

 
26. There is no evidence before me that I can recall that there is 

absolutely no other alternative to taking the sand off lot 5 other 
than via Phillips Road or Abercorn Road, but in any event it has 
not been established, if it needs to be established, by the 
plaintiff that the balance of convenience, if it needs to be 
considered, favours the granting of the application.   

 
27. In my opinion justice does not require the injunction that is 

sought.  The plaintiff is to pay the first respondent's costs of the 
interlocutory application.  They are to be taxed if not agreed 
and they are to be paid forthwith. 

 
 


