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This is an objection brought by Janerre Corporation Pty Ltd against 

application for Prospecting Licence 47/1104 (P47/1104), which relates to a sand 

mining area roughly south of Karratha. 

 

The history of this matter is that James Hutton originally held 

Prospecting Licence P47/1046 over this area from 1994 to 1998. In the 4 year 

life of that prospecting licence the minimum expenditure requirements on the 

tenement were never met.  

 

In 1998 the prospecting licence expired and the same James Hutton (the 

Applicant) filed the current application for a prospecting licence on 11 March 

1999. 

 

On 11 February 2008 Vaughn William and Darryl John Corps (the 

Corps) filed an application for a Mining Lease 47/1415 which included the area 

of P47/1104. 

 

After some negotiations, the Corps excised the area covered by P47/1104 

from M47/1415 and the mining lease was granted in relation to the remainder of 

the area. 

 

Various miscellaneous licence applications were made by the Corps in 

order to build access roads to the mining lease. The Corps required Ministerial 

permission to construct a road on the subject land. 

 

On or about 30 June 2008 Janerre Corporation Pty Ltd. (Janerre), a 

company of which Vaughn William Corp is the sole director and shareholder, 

filed an application for a Mining Lease 47/1420 (M47/1420) in respect of the 

same ground covered by P47/1104. 
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On or about 3 October 2008, Janerre sought an extension of time to file 

an objection to P47/1104, the extension of time sought being something in the 

order of 9 years. 

 

Subsequent to a hearing before his Honour Warden Calder, an extension 

of time was granted to pursue the objection not withstanding the substantial 

delay. 

 

Initially, Janerre (the objector) objected to the grant of the prospecting 

licence on the basis of an alleged failure to comply with the Mining Act (the 

Act) and on public interest grounds. 

 

The objection, as it related to a failure to comply with the Act, was not 

pursued and the matter proceeded to a hearing on 20 and 21 January 2010 in the 

Karratha Warden’s Court on the issue of public interest. 

 

At the hearing of this matter oral evidence was adduced by both the 

objector and the applicant as well as affidavit evidence of the 3 witnesses, maps 

of the contested ground and certified copies of various Mining Tenement 

Register Searches were tendered.   

 

Vaughan Corps gave evidence that upon the application for Mining 

Tenement M47/1415 being granted, the Corps immediately progressed the 

mining tenement, including, as indicated previously, making application for 

miscellaneous licence to construct access roads to and from the sand pit. The 

Corps also commenced negotiations with various native title groups as 

M47/1415 impinged upon their native title claims, although, in the end, only the 

Ngarluma Injibardi Native Title claim appears to have been relevant. 



2010 WAMW 12 <DRAFT> 
 

2010 WAMW 12 Page 5 

 

Vaughan Corps gave evidence that the demand for good building sand in 

Karratha was at a premium and there was a substantial need for this resource to 

be exploited. 

 

In relation to the remainder of the mining activities of the Corps and, in 

relation to the mining capacities of the objector, I pay no regard to that evidence 

in as far as it establishes the capacity of the objector to mine the land but accept 

it into evidence on the basis it establishes that there is no particular difficulty in 

pursuing to completion any mining tenement application in this particular area. 

 

On behalf of the applicant, evidence was given by both Mr North and Mr 

Hutton. 

 

Mr Hutton experienced significant health problems in the early 2000s 

which eventually led to him offering a deal to Mr North whereby Mr North 

would take management of the prospecting licence application and the two 

would share the profits there from on a 75/25 basis in favour of Mr North. 

 

After Mr Hutton found himself unable to continue to take responsibility 

for his application, Mr North basically took over entirely the pursuit of that 

application. 

 

Mr North initially commenced negotiations with the Ngarluma Injibardi 

Aboriginal Council on the basis that the prospecting license application intruded 

into Ngarluma Injibardi Native Title claim areas. 

 

He apparently continued to negotiate with Ngarluma Injibardi Council in 

respect of this and other mining tenements until agreement was reached in 
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August 2008 and finally on, 23 December 2009, an agreement was forwarded by 

the Ngarluma Injibardi Native Title Claim group, the agreement related to 

various mining tenements including M47/1104. 

 

As has been conceded in evidence, M47/1104 did not, in fact, impinge 

upon Ngarluma Injibardi Native Title Claim. 

 

It has been pointed out by counsel for the objector that if one examines 

the Tengraph it is clear that the subject land does not impinge upon the 

Ngarluma Injibardi Native Title Claim. 

 

It is, however, to be noted that Mr North’s involvement with this site 

arose in about 2000 and I have no evidence before me that any mapping system 

as sophisticated as the Tengraph existed at that time or, if it existed, was 

available on the net or otherwise readily available to an applicant. 

 

Moreover, it has to be recognised that the boundaries of this land fall 

within 50-75 metres of the boundary of the Ngarluma Injibardi Native Title 

Claim and, therefore, in my view, there can be no criticism raised of Mr North in 

relation to the fact that he mistakenly believed he had to negotiate a resolution 

with the Ngarluma Injibardi Native Title group. 

 

It also was clear from the evidence of Mr North that through the course 

of time from approximately 2002 to 2008 he did not, at any stage, enter into 

negotiations with the Wong-Goo-Tt–Oo Native Title group nor the Yabburara 

Mardudhunera Native Title group. 

 

In cross-examination, Mr North accepted that he had not negotiated with 

the Wong-Goo-Tt–Oo prior to resolution of the Ngarluma Injibardi matter and 
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conceded that even if he had known that he was not obliged to reach agreement 

with the Ngarluma Injibardi Native Title group he would not, in any event, have 

commenced negotiations with either the Wong-Goo-Tt–Oo Native Title group 

nor the Yabburara Mardudhunera Native Title group as he was of the view that 

it was appropriate to negotiate with each of the Native Title group sequentially 

rather than attempt to negotiate with them all simultaneously . 

 

As counsel for the applicant has pointed out, it is a small enterprise and 

lacks the sort of financial backing of a major mining company. Counsel 

proposes that Mr North has done all that could be expected of him given his 

limited resources. 

 

Mr Hutton’s evidence was that he had spoken to William Hicks about 

the Native Title matter in or about 2002 at a family funeral but it doesn’t appear 

that he had any further involvement in progressing this prospecting licence 

subsequent to that conversation. 

 

Apparently Mr Hutton only travels to Karratha perhaps once a year and, 

when in Karratha, he speaks to Mr North in relation to the prospecting licence. 

 

Mr Hutton also acknowledged that he may well have received a number 

of communications from the Department in relation to P47/1104 but would not 

have collected them due to him relocating first temporarily to Perth whilst he 

was ill but later moving to Perth permanently as a result of ill health. 

 

It is unclear as to whether Mr North received much of this 

correspondence, however, it appears to me that the major point in that 
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correspondence is to indicate that the negotiations with Ngarluma Injibardi were 

never required in relation to this application.  

 

That fact is conceded, however, as I previously indicated, I don’t 

criticise Mr North for having made the mistake given the proximity of this piece 

of land to the Ngarluma Injibardi Native Title Claim and acknowledging that 

quite often people simply don’t read the header line all that carefully. 

 

Be that as it may, what does appear from the evidence is that Mr Hutton 

did not take any further active role in progressing P47/1104.  

 

In answer to questions I asked of him, Mr Hutton conceded that there 

was no intention to pursue the resource on P47/1104 until such time as the 

resource on M47/249 was exhausted. 

 

The objection itself is brought pursuant to section 111A of the Mining 

Act.  That section relevantly provides as follows; 

  (1) The Minister may —  

 (a) by notice served on the mining registrar or the warden, as 

the case requires, terminate an application for a mining tenement 

before the mining registrar or the warden has determined, or made 

a recommendation in respect of, the application; or 

  (b) refuse an application for a mining tenement, 

  if in respect of the whole or any part of the land to which the 

application relates —  

 (c) the Minister is satisfied on reasonable grounds in the public 

interest that —  

  (i) the land should not be disturbed; or 

  (ii) the application should not be granted; 
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That is the sole basis of the objection. 

 

In this respect, the accepted statement of the law appears to be that of 

Franklyn J. in Re Warden Heaney; Ex parte Serpentine-Jarrahdale Ratepayers’ 

and Residents Association (INC) (1997) 18 WAR 320 at 325: 

Whilst, on their own, private interests are not a relevant 

consideration, they may well be such if there is a public interest in 

their protection.  It does not necessarily follow (although it might in 

a particular case) that, because of the provisions of those sections of 

the Act, there can be no aspect of public interest in an objection 

lodged by a private land owner or occupier who is entitled to the 

protection provided by those sections.  That indeed was recognised 

by Jacobs J in Sinclair (supra) in the above quoted passage which, in 

my view, in its entirety, appears appropriate to the concept of "public 

interest" in the context of the Act.  It is important to recognise, 

however, that in that context the public interest is that identified in 

s111A.  Consequently, in my view, to be relevant as going to "public 

interest", an objection, whether lodged primarily in respect of a 

"private interest" or as one of "public interest" must contain a 

discernable objection concerning the public interest of such a nature 

as to be capable of exciting the consideration of the Minister under 

s111A.  That is to say, it must be discernable from the objection that 

it raises a question which, objectively viewed, can reasonably give 

rise to a concern that the disturbance of the relevant land or grant of 

the application might not be in the public interest.  The 

determination whether or not such disturbance or grant is or is not 

in the public interest is a matter for the Minister to be taken into 

account in the exercise of his discretion under s111A. 
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Counsel for the objector has proposed that the bar is set fairly low in as 

much as the only thing that is required of the objector is to show that there are 

reasonable grounds to believe that the objection raises an issue “capable exciting 

the concern” of the Minister. 

 

The applicant in this matter did not take issue with the suggestion that 

the test has a relatively low threshold.  

 

It appears that there are two matters which need to be determined, first – 

is the objection one which raises a public interest or is it a purely private 

interest, and second – are the circumstances here, taken as a whole, such as 

would “excite the consideration” of the Minister. 

 

Counsel for the objector in this matter concedes that the objector 

certainly has a private interest in this land and in the exploiting of this land. 

Counsel for the objector argues that the existence of a private interest does not 

necessarily exhaust a public interest in ensuring that the principles underpinning 

the Act are complied with. 

 

The position of the objector, as I understand it, is that the objector draws 

attention to the delay as one aspect of the objection but argues that the delay is 

reflective of a failure to exploit the resource and the conduct of the applicant in 

relation to this application is not consistent with the principles of the Act and 

this should “excite” the Ministers consideration.   

 

The applicant responds that this objection is not, in fact, in the “public 

interest” but is solely a private interest on behalf of the objector who seeks to 

secure this land for its own purposes, or those of the Corps. 
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That purpose being to exploit the resource. 

 

The issue of what could be considered to be in the public interest and the 

tension between “public interest” and “private interest” was considered in 

Sinclair v. Maryborough Mining Warden (1975) 132 CLR 473 where, at 487 

Jacobs J observed; 

The duty of the warden was to examine the applications for 

mining leases in order to see that in form they fulfilled the 

requirements of the Mining Act and the regulations. It was also 

necessary for him to consider whether in all the circumstances 

the public interest or right would be prejudicially affected if they 

should be granted. If he formed the opinion that it would be so 

affected it was his duty to recommend that the applications for 

mining leases should be rejected. The public interest is an 

indivisible concept. The interest of a section of the public is a 

public interest but the smallness of the section may affect the 

quantity or weight of the public interest so that it is outweighed 

by the public interest in having the mining operation proceed. It 

does not however affect the quality of that interest. The warden 

looked for what he described as the public interest as a whole 

and he did so in contradistinction to the interest of a section of 

the public. Moreover, he limited the area of public interest to the 

section of the public who propounded the views expressed by the 

objector. This was not permissible. The views may have been 

propounded by a section of the public but the matters raised went 

to the question of the interest of the public as a whole. The 

warden appears not to have given weight to the fact that the 

evidence produced by the objectors should be regarded as 
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evidence on the public interest generally and needed to be 

weighed in all the circumstances of the public interest whether or 

not the evidence and the views therein were put forward by a 

large or a small section of the public.  

3. On an inquiry of the kind which the warden is required to 

make it is not possible to describe any onus of proof of a public 

interest against the grant of a mining lease. Nevertheless, 

generally speaking, there appears to me to be disclosed by the 

Act an intention that the grant of mining leases should be 

recommended unless the grant would be against the public 

interest. The grant is not dependent on the existence of minerals 

in the area granted but the proved existence of such minerals and 

the proved or expected quantity thereof are factors to be 

considered in determining where the public interest lies, and 

conversely the absence of such minerals must be weighed against 

the amount of damage to the environment which mining of the 

area will produce. The words "public interest" are so wide that 

they comprehend the whole field of objection other than 

objection founded on deficiencies in the application and in the 

required marking out of the land applied for. For instance the 

public interest may tell against the grant of a mining lease even 

though the particular interests of an individual are the only 

interests primarily affected. It may thus be in the public interest 

that the interests of that individual be not overborne. However, 

all the objections can be and should be related to the public 

interest. But private interests as such are not a relevant 

consideration. So far as they are intended to be protected, they 

are specifically so protected in the Act itself.  
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 Similar, though not identical, observations were made by Gibbs, Stevens 

JJ and Barwick CJ (with whom Murphy J agreed). 

 

Those observations, though relating to Queensland legislation, have 

found favour with the West Australian Supreme Court (see Franklyn J in Re 

Warden Heaney op cit). 

 

On the basis of the evidence before me, I am satisfied of the following 

facts; 

1. That the applicant previously held a prospecting license over the subject 

land for 4 years; 

2. That in the course of the 4 years the applicant held the prospecting lease, 

the applicant on no occasion met the minimum expenditure requirements 

on that lease; 

3. That at the expiration of that lease the applicant, quite properly, made a 

further application for a prospecting licence over the same ground; 

4. That from approximately 2000 to date, Mr D. K. North has had the 

responsibility of pursuing that application; 

5. That save and except for some discussions held in 2002 with William 

Hicks of the Wong-Goo-To-Oo Native Title Group, and mistakenly 

negotiating with the Ngarluma Injibardi Native Title group, neither the 

applicant nor Mr North have taken any realistic steps to progress the 

application; 

6. That since the application for M47/1415 was filed, neither the applicant 

nor Mr North have made any attempt to progress this application; 

7. That Mr Hutton intended to hold this land as and by way of a prospecting 

license until such time as the resource on M47/249 was exhausted; 
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8. That there has been no activity on the lease and Mr North felt there was 

“no pressure to do anything with it”; 

9. That subsequent to the Corps filing M47/1415 and M47/1420, there has 

been no apparent progress in respect of P47/1104. 

 

In my view, in circumstances where an applicant for a mining tenement 

has failed to progress the application as a result of inactivity, whether such 

inactivity is deliberate inactivity or otherwise, that delay in progressing the 

application runs contrary to the objects and purposes of the Act.    

 

Rowland J in Nova Resources NL v French (1995) 12 WAR 50 at 57 - 58 

makes the following observations in relation to the purposes and objectives of 

the Act;                                            

Before dealing in detail with those grounds, I make brief mention of the 

objects and aims of the Act relevant to the applications before the 

Warden.  The objects and aims have existed generally in all mining 

legislation throughout Australia for many years.  In recent times, new 

forms of tenements have been introduced to support these objects.  The 

primary object, so far as it impacts on this case, is to ensure as far as 

practicable that land which has either known potential for mining or is 

worthy of exploration will be made available for mining or exploration.  

It is made available subject to reasonably stringent conditions and if 

these, including expenditure conditions, show that the purposes of the 

grant are not being advanced, then the Act and regulations make 

provision for others who have an interest in those purposes on that land 

to apply for forfeiture so they may exploit the area.   

 

Having regard to the facts as I have found them and as set out above, I 

am satisfied that the failure to progress P47/1104 has meant that land with a 
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proven resource has remained unavailable for mining or exploration and that 

that circumstance is contrary to the clear objectives of the Act. 

 

Even if the failure to progress the application arises as a result of the 

increased expense and complexity of the process and not as a result of the 

deliberate inactivity of the applicant, as Mr North deposes to in his affidavit, it 

would, in my view, nonetheless give rise to public interest considerations. This 

on the basis that if the expense and complexity of the Act is such that it’s 

processes defeat it’s objectives it is in the public interest that that situation 

should be rectified. 

 

The response of the applicant in the matter is three fold.   

 

First the applicant says that there has been no realistic delay in as much 

as Mr North has been pursuing Native Title matters over the course of the last 9 

years.  

 

Given that the negotiations in respect of this application were carried out 

in conjunction with negotiations relating to an estimated 27 other applications, it 

is not possible to assess with any accuracy what, if any, delay in progressing this 

application arose from problems relating to Native Title issues as they impacted 

on this application viewed in isolation. 

 

The applicant further argues that the fact that this application has been 

outstanding for the last 9 years does not make it in any way unique having 

regard to the number of other applications which are currently outstanding. 
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As I indicated to counsel during the course of his address, in relation to 

the issue of the number of outstanding applications, the fact that such a large 

number are outstanding does not in any way reflect on the issue of whether or 

not the Minister’s interest would be excited by the delay involved in this matter. 

 

There was no information as to why the other applications had been 

delayed, it may be as a result of court matters to resolve issues in terms of 

access, it may be as a result of arguments between Native Title groups over 

Native Title land or possibly awaiting Native Title determinations before 

proceeding with the prospecting licence. 

 

In any event, no matter what the delay, if the result has been that the 

resources have not been exploited as is expected to happen pursuant to the Act, 

then whether they have currently been referred or not, those applications are or 

could be of substantial interest to the Minister. 

 

The fact that they have not been referred as matters of public interest 

does not in any way reflect on the question of whether it’s appropriate in this 

matter to refer this application to the Minister as a matter of public interest. 

 

 Further, the applicant in this matter argues that even if there were no 

steps taken between 1999 and 2008, there were no other applicants for the 

tenement and, accordingly, as there was no competing application in relation to 

the tenement, there was no necessary requirement on the applicant to progress 

this application prior to 2008. 
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The applicants counsel contends that there has been no contest for the 

land until 2008 and therefore the court should conclude that the delay has been 

one of two years not one of 14 years or 9 years. 

 

Nowhere in the Act is there an indication, either directly in the 

legislation or in the policy to be implied from the Act and from the provisions of 

the regulation, that a party who “puts his foot on” the subject land is entitled to 

sit on that land until such time as someone else seeks to exploit it. 

 

As counsel for the objector in this matter has postulated, it is entirely 

conceivable that a party wishing to explore or mine the land subject to the 

application would have searched the records discovered the existence of the 

prospecting licence application, recognised that they were out of time to object 

by years and simply moved on to another area. 

 

As counsel for the applicant has pointed out, and the counsel for the 

objector has not contradicted, the grant of an extension of time for 9 years has 

set a new high water mark for extending time to bring an objection. 

 

Obviously it would be open to any party to bring an application in the 

same manner that the objector has, however, given that the application was on 

foot for some 9 years, any potential objector may well have considered their 

prospects of being granted an extension of 9 years was so remote as to not 

justify the exercise.  

 

As I have indicated, having reviewed the evidence of Mr North, both 

oral and affidavit, it does not seem to me that Mr North realistically gave any 

evidence as to any conduct between 2002, when they were the initial discussion 
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with William Hicks, and 2008, when the Corps applied for a Mining Lease in 

relation to the area surrounding P47/1104, which could be considered evidence 

of the advancement of this prospecting licence. 

 

What causes me equal concern in relation to that issue is that even after 

the Corps applied for a Mining Lease and excised a portion of the claim which 

took in P47/1104 neither Mr North nor Mr Hutton actually applied for a mining 

lease in relation to that ground. 

 

According to Mr North he has had trouble getting a surveyor out there 

and he would need the surveyor for 2 days.  I find it difficult to accept that in 2 

years since the application for the mining lease by the Corps there has been an 

inability of obtaining a surveyor to survey the ground. 

  

It also needs to be borne in mind that Mr North specifically indicated 

that he had not entered into any negotiations with Wong-Goo-Tt–Oo Native 

Title group or the Yabburara Mardudhunera Native Title group at all and would 

not have done so even if he had not been mistaken about the Ngarluma Injibardi 

Native Title Claim as he preferred to negotiate with one at time. 

 

While it must be acknowledged that an individual is at some 

disadvantage in dealing numerous Native Title claimants when compared to a 

larger company, as counsel for the objectors’ rightly points out, all parties are 

bound by the same rules and it is for the applicant to work out how it will 

comply with the requirements of the Act.  

 

Given the time frames which were involved in reaching agreement with 

the Ngarluma Native Title group, I fail to see how instituting negotiations with 
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Wong-Goo-Tt–Oo Native Title group or the Yabburara Mardudhunera Native 

Title group would have been any more complex given that there were 

undoubtedly substantial periods of times in which nothing was occurring in 

relation to the Ngarluma Injibardi Native Title group.  

 

However, even after the Wong-Goo-Tt–Oo Native Title group and the 

Yabburara Mardudhunera Native Title group had their native title claims refused 

by the federal court, Mr North did not, even at that stage, pursue this prospecting 

application nor indeed attempt to translate it to a mining lease. 

 

Given what I find to be a substantial delay in progressing this 

application, I have substantial misgivings as to whether Mr Hutton or Mr North 

will pursue this prospecting licence with any particular vigour.  

 

Counsel for the applicant also suggested that as the Department has 

made no reference of the matter to the Minister and as the Department is the 

body responsible for ensuring that the Act is complied, with there is no basis for 

the Warden to refer the matter as the public interest is within the domain of the 

Department. 

 

The applicant would argue that unless there has been some sort of failure 

on the part of the Department, in the sense that their internal procedures failed to 

identify an issue, the Warden should accept that no matter of public interest 

arises. 

 

As I indicated during the course of submissions, I cannot accept that 

proposition. 
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In my view, whether the Departments processes are flawed or perfect, 

once an objection is raised on public interest grounds, the issue of whether there 

is a public interest aspect sufficient to justify reference to the Minister is one to 

be made by the Warden without any necessary reference to Departmental 

processes or procedures.  

 

Having regard to the accepted need of Karratha for sand and the 

concession by both parties that Karratha is on the verge of a major expansion, 

the exploitation of this particular resource would seem to me to be of substantial 

interest to the community and, in turn, to the Minister. 

 

I am of the view that the failure of the applicant in this matter to 

expeditiously pursue the prospecting licence raises an issue which would “excite 

the consideration” of the Minister and accordingly, in my view, this is an 

appropriate matter to be referred to the Minister for his determination pursuant 

to s111A of the Act. 

 

 

 

 

 


