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APPLICATION FOR FORFEITURE NOS. 329970, 329971 AND 

329972 AFFECTING PROSPECTING LICENCES 16/2522, 16/2523 

AND 16/2524 

 

The applicant applies for forfeiture of Prospecting Licences 

16/2522, 16/2523 and 16/2524 pursuant to section 96(1)(b) of the Mining 

Act 1978.  The applicant alleges that the respondent has failed to comply 

with the expenditure provisions in relation to these Prospecting Licenses 

for the expenditure year ending 10 March 2009. 

 

The Respondent, Royce William Allan, who held Prospecting 

Licences 16/2522, 16/2523 and 16/2524 at the time of the filing of the 

forfeiture applications, became the registered holder on 12 August 2009.  

Mr Allan concedes that expenditure requirements for the year ending 10 

March 2009 were not met but that the Warden should exercise a 

discretion pursuant to section 96(3) to impose an alternative to the 

forfeiture that he sought by the applicant. 

 

Statement of Agreed Facts 

 

1. As at 10 March 2009, the registered holder of Prospecting Licences 

16/2522, 16/2523 and 16/2524 was Jaguar Minerals Limited.  As is 

evident from the certified copy of the Mining Tenement Register search 

for these tenements (Exhibits 3 to 5), Jaguar Minerals Limited became 

registered holders of the tenements on 11 March 2008. 

 

A summary of the relevant expenditure recorded in relation to each of 

those tenements is as follows: 
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Tenement 

Number 

Minimum required 

expenditure 

Claimed 

expenditure 

Percentage of 

non-compliance 

P16/2522 $6,360.00 $1,724.00 72.9% 

P16/2523 $5,040.00 $1,082.00 78.5% 

P162524 $6,200.00 $   945.00 84.8% 

 

 The expenditure year ended on 10 March 2009 (see Exhibits 3 to 

5).   

 

2. On 26 May 2009 the tenement holder applied for exemption in 

respect of each of the subject tenements. 

 

3. On 12 August 2009 the respondent became the registered holder of 

Prospecting Licences 16/2522, 16/2523 and 16/2524.   

 

4. On 22 September 2009 the application for exemption in relation to 

each of the tenements was refused. 

 

5. As at 10 March 2009, the tenement holder did not have a combined 

reporting status between the three subject tenements during the plainted 

year.   

 

LEGAL PRINCIPLES 

 

The application for forfeiture is brought pursuant to section 

96(1)(b) and 96(2) of the Mining Act 1978, on the basis that the 

expenditure conditions in respect of the tenements subject of this plaint 

were not met.  Non-compliance with the expenditure obligation 

constitutes a prima facie case of forfeiture. 
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In Commercial Properties v Italo Nominees Pty Ltd (Unrep 

BC8800832) WASCA(1988) Malcolm CJ, Pigeon and Nicholson JJ 

confirmed at page 14 that: 

 

“In the case of failure to comply with expenditure conditions the 

legislation contemplates forfeiture.  Hence upon prima facie proof of non-

compliance, we consider the plaintiff likewise establishes a prima facie 

case for forfeiture.  Thus, in such circumstances, the evidentiary burden is 

on the defendant to satisfy the warden that the cases otherwise not of 

sufficient gravity to justify forfeiture.” 

 

Should the defendant be persuasive, the Warden has the discretion 

pursuant to section 96(3) not to forfeit the tenement but to make an 

alternative order.   

 

CIRCUMSTANCES OF THIS CASE 

 

In this matter prima facie evidence in the form of certified copies 

of the Mining Tenement Register search for the relevant Prospecting 

Licenses were tendered into evidence as Exhibits 3 to 5.  In any event, it 

is conceded by the respondent that the applicant has established prima 

facie that the expenditure conditions for the plain tenements were not 

satisfied for the relevant period and I find that to be the case.  Given this 

finding, the burden shifts to the Respondent to satisfy me that the non-

compliance was not of sufficient gravity to justify forfeiture. 

 

The Respondent relies upon his own evidence that, shortly before 

August 2009, he was offered the Prospecting Licences 16/2522 to 

16/2524 by Jaguar Minerals Limited.  He was interested in acquiring the 
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Prospecting Licences as they abutted other licences held by him namely 

P16/2624 and M16/215.  The negotiation and finalization of the 

acquisition of Prospecting Licences 16/2522 to 24 was done through his 

tenement manager, Mr Karl Wolzack, under instruction from the 

respondent, Mr Allan.   

 

Mr Allan gave evidence that at the time of acquiring the relevant 

licences, he was not aware of the outstanding expenditure requirements, 

nor did he make these enquiries.  His priority, he said, was “to secure the 

ground” with the idea that eventually he would try to float a new 

company.  He gave evidence that he had considerable experience in the 

Mining industry and had prior experience in acquiring Prospecting 

Licences.   

 

It was only after becoming the registered holder of the 

Prospecting Licences on 12 August 2009 that he became aware of the 

non-compliance of the expenditure conditions, the subject of this 

application, but he thought he may simply be asked to pay the deficit and 

a penalty, which he decided he could afford. 

 

He gave evidence that he had complied with subsequent 

expenditure obligations on the tenements in question but gave no 

indication of consolidated plans for the tenements the subject of the 

plaint. 

 

In my view, complying with subsequent expenditure conditions of 

the tenement, is simply complying with the legal obligations that licence 

holder undertakes upon registering the licence and it is not a relevant 

factor to be considered. 
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In these circumstances, the Respondent, a man with considerable 

experience in mining failed to enquire as to the outstanding obligations of 

the Prospecting Licences prior to agreeing to transfer them to himself.  

The information was easily accessible to the tenement manager and the 

possibility of forfeiture must have been well known.  Upon the 

application for license, a tenement holder undertakes to abide by the 

obligations imposed upon him; the importance of these undertakings must 

be upheld by the court.  The Respondent must be aware of such 

expenditure obligations given that he not only hold other Prospecting 

Licences but has considerable experience in Mining.  He could not, in 

those circumstances, be ignorant of the law, not that it would provide an 

excuse if he were.   

 

Given the reason outlined above, I am not persuaded that the non-

compliance (which was significant ranging from 72.9% to 84.8%) was 

not of sufficient gravity to justify forfeiture and I therefore uphold the 

application and order the forfeiture of Prospecting Licences P16/2522, 

P16/2523 and P16/2524. 

 

I now adjourn the matter to the Kalgoorlie Warden’s Court on 16 

July 2010 at 2.15PM to resolve the issue of costs. 

 


