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INTERLOCTUARY APPLICATION TO AMEND RESPONSE 

 

1.  This is a matter involving a quantity of ore mined on Mining Lease 

M15/132 and M15/544 which was subsequently milled at the Higginsville Mill 

between 31 May and 4 June 2008.  At that time 1,063.83 ounces of gold were 

recovered.   

 

2.  The Plaintiff in Plaint 292066 claims entitlement to one third of the 

net proceeds after deduction of transport and treatment costs. He bases his claim 

on a contractual basis pursuant to a joint venture agreement entered into on 7 

September 1998.  

 

3.  The Respondents contend that they mined high grade ore which was 

additional to the Plaintiff’s ore (or that which was mined under the joint venture 

agreement) and which was combined with the amount that was milled at the 

Greenfields Mill between 31 May and 4 June 2008.  The Respondents say that 

on that basis they are entitled not only to one-third share of the gold recovered 

under the Joint Venture Agreement, but to a much greater portion of the gold. 

 

4.  The trial commenced on 23 March 2009 and continued over various 

dates, with evidence concluding on 4 November 2009.  The court then ordered 

written submissions to be filed by 24 November 2009.  Following receipt of the 

Closing Submissions, the Respondents filed an interlocutory application to 

amend their response to Plaint No.292066.  The application comes at the end 

conclusion of the evidence and is submitted on behalf of Respondents 1 and 2, 

following Closing Submissions. 
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5.  The amendment is sought in the following terms: 

 

(A) The amended plaint discloses no cause of action against the first and 

second Respondents because: 

 

(i) Neither the first nor second Respondent have ever been party to the 

Mungari Joint Venture Agreement (as defined in paragraph (v) of the 

amended plaint made between the plaintiff, the third respondent and 

Philip Rocky Vergo (“Vergo”).   

 

(ii) The Plaintiff has never owned an interest in the ore mine pursuant 

to the Mungari Joint Venture Agreement; and 

 

(iii) The Plaintiff has never owned an interest in the Mining Leases 

M15/312 or M15/544. 

 

The application to amend is opposed by the Plaintiff on the basis that: 

 

(1) It was incumbent upon the Respondents to amend their response, if 

they sought to do so, prior to the commencement of the trial to enable the 

Plaintiff to adduce the facts relevant to the amendment; 

 

(2) The Plaintiff was entitled to rely on the response filed by the first 

and second respondents and prejudice would follow to the Plaintiff if the 

amendment were now allowed; 

 

6.  It was conceded by the first and second Respondents in their 

response, their opening statement and during evidence that the plaintiff had an 
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entitlement to one-third of the ore mine pursuant to Mungari Joint Venture 

Agreement. 

 

GENERAL PRINCIPLES 

 

7.  In general, the parties will be confined to their pleaded case and the 

court will not give leave to amend pleadings.  Where an amendment is sought 

the party seeking the amendment bears the burden of persuading the court that 

the amendment will not cause irremediable prejudice to the other party 

Handcock Shipping Co Ltd v Kawaski Heavy Industries Ltd [1992] 1 WLR 

1025.  The exercise of the discretion to allow the amendment will require an 

explanation to be given where there is a delay in applying for that amendment 

Aon Risk Services Australia Ltd v Australian National University (2009) 258 

ALR 14 at [101].  In those cases not only will an applicant need to show that 

their application is brought in good faith, but they will also need to bring the 

circumstances giving rise to the amendment to the court’s attention, so that they 

may be weighed against the effects of any delay and the objectives of the rules 

Aon Risk Services at page 103.   

 

8.  Further, leave to make significant amendments to the pleadings after 

the close of the plaintiff’s case may be refused where the grant of leave would 

require the recall of witnesses, extended time provided for hearing and delay the 

conclusion of the trial Finamore v Slater and Gordon (1994) 11 WAR 250 at 

253. 

 

CIRCUMSTANCES OF THIS CASE 

 

9.  At the commencement of the trial the applicants were represented by 

Mr Marsh, who conducted the trial on their behalf until leave was given to 
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withdraw on 25 September 2009.  It is clear from page 5 of the transcript that 

the respondents at the outset conceded the following: 

 

(i) A quantity of ore was mined as “Joint Venture Ore”; and 

 

(ii) That each of the parties, that is, Lehman, Berath and Belingheri are 

entitled to one third of that ore after the deduction of transport and 

milling costs; and 

 

(iii) The issue to be tried is whether the second respondent mined 

additional ore that was added to the Joint Venture Ore prior to it 

being treated and that the value of that ore should be subtracted 

from that belonging to the Joint Venture. 

 

10.  These issues are again confirmed on page 6 of the transcript at 

paragraph 40.  These concessions were entirely consistent with both the original 

response filed to the Plaintiff’s claim and the outline of opening trial 

submissions filed on 19 March 2009. 

 

11.  The trial then proceeded over a number of days until 4 November 

2009.  Up until and including the 4 November 2009, despite a change of 

representation, no application or indication was made by the applicants in 

relation to amending their response to this plaint.  On 4 November 2009, the 

plaintiff closed their case by oral submission and leave was given for the 

respondents to file written submissions by 16 November 2009 and the plaintiff 

to file a new response by 23 November 2009.  It was only on 16 November 2009 

that the respondents filed an interlocutory application and affidavit seeking to 

amend the response together with their closing submission. 
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12.  In filing the application, no affidavit material explaining the reason 

for the delay was filed nor has it since been provided to the court.  The affidavit 

of Mr Healey does not depose to the reasons for the delay in filing an 

application to amend the response. 

 

13.  The amendments sought goes to the heart of the proceedings itself 

and contradicts entirely the filed response, opening statement and concessions 

made at the outset of the trial by the applicants.  Allowing the amendment would 

necessarily require the court to allow the plaintiff to reopen their case and call 

further evidence, substantial evidence.  The Plaintiff clearly relied on the 

pleadings and concessions made by the Respondents at the outset of the trial and 

was entitled to do so.   

 

14.  Pleadings are the backbone of civil litigation and are not merely 

formal Pulham v Dare [1982] VR 648 at 653 (SC).  Further, the proposed 

amendments raised propositions that were clearly not put before the plaintiff to 

answer under cross-examination contrary to Browne v Dunn (1893) 6 R 67. 

 

15.  Given the inevitable prejudice to the Plaintiff in granting the 

application, the unexplained delay in bringing the application, the effect on the 

efficiency and inevitable delay that would follow, I am not persuaded that the 

party seeking the amendment has, on the balance of probabilities, persuaded the 

court that the amendment will not cause irremediable prejudice to the other 

party, namely the plaintiff.  I therefore refuse the application. 

 


