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INTRODUCTION 

1. FMG Pilbara Pty Ltd has applied for the issue under the Mining Act 1978 

(WA) (“the Mining Act”) by a Warden of a permit to enter land.  The 

business of FMG is that of prospecting, exploring, and extraction of iron 

ore.  The permit is sought to enable FMG to mark out for one or more 

miscellaneous licences for that business. 

2. The Yindjibarndi people are registered native title claimants under the 

NTA 1993 (Cth) ("the NTA").  The area of land the subject of the permit 

to enter application of FMG is entirely within the land that is the subject 

of the registered native title claim of the Yindjibarndi. 

3. The Yindjibarndi want to be given the opportunity to be heard by the 

Warden in the determination by the Warden of FMG's entry permit 

application.  FMG say that there is no power vested in the Warden by the 

Mining Act or the Mining Regulations 1981 (WA) or by the NTA or 

otherwise to hear any other person party in determining whether or not to 

issue a permit to enter land for purposes of the Mining Act.  The 

Yindjibarndi wish to be heard in order to oppose the issue of an entry 

permit to FMG in respect of the subject land. 

4. In order to resolve the issue of whether, and if so, how, the Yindjibarndi 

may oppose the issue of the entry permit to FMG the two parties agreed 

that a hearing would be conducted by the Warden to determine the 

following questions: 

"(1) Is a native title  holder or claimant of native title  

rights  entitled to object to the grant of a permit to enter 

the land the subject of the determined or claimed native 

title  before its grant under the Mining Act 1978 (WA) 

and Mining Regulations 1981 (WA)? 
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(2) If the answer to (1) is "yes", is such an objector 

entitled to be heard at a hearing before the Warden in 

open court?" 

5. It is to be taken that the reference to a "claimant" of native title rights is a 

reference to a "registered native title claimant" as defined in s 253 of the 

NTA.  It is also to be taken that the reference to "open court" in 

preliminary question 2 is made in order to acknowledge that if there is any 

hearing before the Warden of FMG's application the Warden will be 

sitting other than in a judicial capacity in the Wardens Court and in a 

venue that is open to the public. 

6. FMG says that the answer to both questions is "no".  The Yindjibarndi say 

that "yes" is the correct answer to each question. 

The Issues 

7. The issues to be determined are as follows:   

(1) Pursuant to the Mining Act, does a Warden, in determining the 

outcome of an application for a permit to enter “private land” (as 

defined in the Mining Act - s 8), have any duty or any power to 

conduct a hearing in respect of the grant of the permit to enter? ;  

(2) Does the Warden have any duty or power to receive from the owner 

of the private land any evidence or submissions concerning any 

matters that the Warden must take into account in determining 

whether the Warden will issue the permit to enter? 

(3) Whether the issue of a permit to enter pursuant to the Mining Act is 

a future act as defined in the NTA (s 233) or is an Act that is, for 

purposes of subss 24(6), (6A),  sufficiently related to a future act 

as to attract the procedural rights given to registered native title  

claimants by subs  24MD(6A);  
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(4) Whether the provisions of subs 24MD (6A) may have application 

to an act which is not a future act. 

(5) If the provisions of subs 24MD (6A) do apply to the grant of a 

permit to enter do the “procedural rights” given by that subsection 

include a right to procedural fairness. 

(6) whether the provisions of NTA s24LA (low impact future acts) 

apply to the grant of a permit under the mining act? 

RELEVANT LEGISLATION 

8. It is convenient to outline the legislation that is relevant to the preliminary 

questions and the issues arising from them.   

Mining Act 

9. Under the Mining Act, a mining tenement, including a miscellaneous 

licence, may be applied for and granted over land in respect of which a 

freehold estate in fee simple is held ("freehold").  The granting of 

tenements over freehold land is dealt with in ss 27 to 39 of the Mining 

Act.  Before a miscellaneous licence can be applied for it must be marked 

out by placing a single post at a corner or angle of the boundaries of the 

land applied for.  To that post (the datum post) a prescribed marking out 

notice - (Form 20) must be affixed.  If an application for the grant of a 

miscellaneous licence is subsequently lodged a copy of the application 

(Form 21) must be placed on the datum post and it must be kept "intact 

and legible until the application is granted".  A Warden may dispense 

with the requirement to fix a copy of the application to the datum post. 

 

10. No person may enter or remain on freehold land for any of the purpose of 

ss  27 to 39 or s 104 of the Mining Act, namely, for the purposes of 

marking out of any part of such land and the posting of notices on the land 
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in connection with an application for a miscellaneous licence, unless that 

person is the owner in occupation of the land or is authorised to do so by a 

permit issued under s 30 or by any other provision of the Mining Act or 

by virtue of a mining tenement having been granted (ss 28,  104).  Where 

freehold land is or has been used for certain purposes which, potentially 

relevantly in the present case, include a cemetery or burial ground, a dam, 

bore, well or spring, or where the freehold land is situated within 100 

metres of any of those things then a miscellaneous licence (or any other 

mining tenement) may not be granted without the written consent of both 

of the owner and the occupier in respect of any part of the freehold land 

which is not less than 30 metres below the natural surface thereof (s 29).  

If a mining tenement is granted under Division 3 of Part 3 of the Mining 

Act (ss 27 to 39) then the tenement will comprise a right of access by 

right of way from the freehold land through any land to the nearest 

practicable point on a road (subs 29(2)).   

 

11. The power to issue a permit to enter freehold land comes from s 30.  

Subsection (1) says that a person who wants to enter the land to search for 

any mineral or to mark out a tenement may apply in the prescribed 

manner in the prescribed form.  The prescribed form requires the 

applicant to state whether the application is for the purpose of searching 

for minerals or to mark out a mining tenement and, if the latter, the type 

of such tenement must be specified.   

 

12. Subsection (30)(3) says that a Warden or "prescribed official" if satisfied 

that the application "...is made in good faith, may grant a permit in 

writing to enter..." the freehold land for a period not exceeding 30 days 

from the date of grant subject to such conditions as the Warden or 
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prescribed official thinks fit and specifies in the permit.  The conditions 

must not be such as will prevent the marking out of any mining tenement 

or the maintenance of any marks or notices relating thereto.  Where the 

holder of the permit subsequently applies for the grant of a mining 

tenement in relation to the freehold land the permit is deemed to continue 

in force for the purposes only of repairing or maintaining the marking out 

or the notices posted until such time as the application for the tenement is 

determined. 

13. The person who grants a permit to enter may fix a sum of money and 

require that sum to be paid to the Director General of Mines before the 

permit is issued (subs 30(4)).  That sum is to be one which, in the opinion 

of the person granting the permit, will provide reasonable compensation 

to the owner of the freehold land "...for any damage likely to be caused by 

the holder of the permit...” (subs30 (5)).  Section 30 goes on to provide 

for the owner of the land to apply to the Warden’s Court for an order for 

payment of all or part of that fixed sum to be made to the owner where 

damage has been sustained.   

 

14. A permit to enter is deemed to be held subject to the condition that the 

holder is liable to pay compensation in accordance with s 123 of the 

Mining Act for damage caused by the permit holder (subs 30(7)).  

Pursuant to subs 123(2A), mining, for purposes of liability for 

compensation, includes marking out in connection with an application for 

a tenement. 

 

15. The Director of General Titles and the General Manager, Tenure and 

native title Branch of Mineral Titles, both office holders within the Mines 



[2010] WAMW 15 
CALDER SM 

2010WAMW15.doc    Page 9 

sgp  Spark and Cannon 

Department, are the only “prescribed officials” who may issue a permit to 

enter. 

 

16. A permit to enter authorises the holder, his employee or agent, to enter 

and remain on the subject freehold land to search for minerals, to mark 

out for a mining tenement, to repair and maintain marks and notices for 

one or more mining tenements on that land.  Surface samples up to 

13 kilograms in aggregate may be collected from the surface of the land 

and removed from the land without the consent of the owner.  The surface 

of the land may not be otherwise mined or disturbed (subs 32(1)). 

 

17. If an application for the grant of a permit is refused or if conditions are 

imposed which the applicant considers unreasonable or if the sum of 

money fixed to compensate for damage is considered excessive by the 

applicant, then the applicant may appeal to the Minister against the refusal 

or against, the conditions, or against the amount.  The Minister may 

dismiss the appeal or the Minister may uphold it and grant the permit 

(subs 30(2), (3)). An owner or occupier is given no express equivalent 

right by the Mining Act.  

 

18. On the first occasion after the issue of the permit that the freehold land is 

entered pursuant to the permit, a copy must be handed to the occupier of 

the land or, if the occupier is not present, a copy must be placed in a 

prominent position on the occupier's dwelling or in a prominent position 

at the main entrance to the land if there is no such dwelling on the 

freehold land.  Further, within 48 hours of first entering the land after the 

issue of the permit the permit holder must cause a copy of the permit to be 

posted to the occupier.  Where no owner is in occupation of the land a 
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copy of the permit is to be posted to the owner within 48 hours of first 

entry after the issue of the permit (subs 30(1)(2)).  If an application is 

made for the grant of a mining tenement over freehold land notice of the 

application must be given to the owner and occupier of the private land.  

No notice of the application need be given, however, where the 

application for the tenement relates only to land which is 30 metres or 

more below the lowest part of the natural surface.  The owner of the 

freehold land is entitled to be heard in relation to any application for the 

grant of a tenement over that land and the owner may object to the 

granting of the tenement (subs 30(2)). 

The NTA 

19. The preamble to the NTA notes that the High Court has held that the 

common law of Australia recognises native title.  It also says that 

Parliament took into consideration in enacting the legislation that it is 

particularly important to ensure that native title holders are able to enjoy 

fully their native title rights and interests.  It states that the rights and 

interests of native title holders under the common law of Australia needed 

to be significantly supplemented.  It is said, further, that, for the future, 

acts that affect native title should only be able to be validly done if, 

typically, they can also be done to freehold land.  Pursuant to s 3, the main 

objects of the NTA include making provision for the recognition and 

protection of native title and establishing ways in which future dealings 

affecting native title may proceed.  Section 4 says that the NTA 

recognises and protects native title.  Neither of those sections makes any 

express reference to native title that has been the subject of an "approved 

determination of native title" for purposes of s 13 of the Act.  Section 8 of 

the NTA says that the NTA is not intended to affect the operation of any 

law of a State that is capable of operating concurrently with the NTA.  
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Section 10 says that native title is recognised and protected in accordance 

with the NTA.  The following provisions of the NTA reflect the intentions 

and objectives expressed in the preamble and it is in that context that, in 

this case, the future act provisions in Division 3 of Part 2 of the NTA, in 

particular those in s 24MD, must be interpreted and applied.   

 

20. Section 24AA says that Division 3 deals "...mainly with future acts, which 

are defined in s 233.  Acts that do not affect native title are not future acts 

therefore this Division does not deal with them...".  Subsection 24AA(2) 

says:  "Basically, this Division provides that, to the extent that a future act 

affects native title  it will be valid if covered by certain provisions of this 

Division, and invalid if not."  Paragraph 24AA(4)(j) says that a future act 

will also be valid to the extent covered by s 27MD but subject to the 

"right to negotiate" provisions of subdivision P.  Subdivision P of 

Division 3 doesn't apply to applications for the grant of miscellaneous 

licences under the Mining Act.   

 

21. Subsection 24AB(2) says, in effect, that if an act is dealt with by a 

particular section within Division 3 the act is not covered by any section 

which appears after that first section in Division 3.  

 

22. Section 24LA deals with "Low Impact future acts".  Section 24LA only 

applies if specified criteria are fulfilled.  Those criteria are as follows.  

The act must take place before and must not continue after an approval 

determination (sec s13) of native title is made and the act must not consist 

of any one of several specified other things.  Those things include the 

grant of a lease (defined s 242) over the land, conferral of a right to 

exclusive possession, excavation or clearing of any of the land, mining 
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(other than fossicking by using hand-held implements), the construction 

or placing on the land of any building structure or other thing that is a 

fixture.  If s 24LA applies to a future act then the act is valid and the 

non-extinguishment principle applies to the act. 

 

23. Sections 24MB, 24MC and 24MD all deal with future acts that pass the 

"freehold test".  Those three sections apply to an act that could be done in 

relation to the land if the native title holders or registered native title 

claimants concerned held “ordinary title” to it and a law of the 

Commonwealth or a State makes provision in relation to the preservation 

or protection of areas or sites that may be in the area to which the act 

relates and which may be of particular significance to Aboriginal people 

in accordance with their traditions.  "Ordinary title" is defined so as to 

mean, in Western Australia, a freehold estate in fee simple.  Section 

24MB says that if subdivision M, within which subs  24MB, 24MC and 

24MD appear, applies to a future act then subject to the right to negotiate 

provided for in subdivision P, the act is valid.  Subsection 24MD(3) has 

the effect that in respect of a future act such as the grant of a 

miscellaneous licence the non-extinguishment principle applies to the act 

and compensation may be payable to native title  holders. 

 

24. Of particular significance in the present matter are subss (6) and (6A), of 

s 24MD.  The effect of those subsections is that, in the case of an 

application for the grant of a miscellaneous licence under the Mining Act, 

native title  holders and registered native title  claimants have the same 

“procedural rights” as they would have in relation to the grant on the 

assumption that they held ordinary title to the land.  Further, under subs 

24MD (6B), if the act of grant of the miscellaneous licence is to be done 
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the State must notify any registered native title  claimant and any 

representative Aboriginal/Torres Straight Islander body of that intention.  

After such notification, any, such body and registered native title claimant 

may object to the doing of the act so far as it affects their registered native 

title rights and interests and the applicant for the miscellaneous licence 

must consult with the body or claimants who have objected about ways of 

minimising the impact of grant on their registered native title rights and 

interests, about any access to the land or about the way in which anything 

authorised by the act might be done.  The body or the registered native 

title claimants may object to the doing of the act and may request a 

hearing of the objection by an independent person or body, which hearing 

the Commonwealth or State must ensure takes place.  The independent 

person or body may make a determination upholding the objection or 

make a determination that contains conditions about the doing of the act 

that relate to registered native title  rights  and interests.  The 

determination must be complied with unless the relevant State or 

Commonwealth Minister having been consulted in the interests of the 

State or Commonwealth that the determination not be complied with. 

 

25. There are several other provisions within Division 3 of Part 2 of the NTA 

concerning future acts which make provision for registered native title  

claimants to be consulted or heard and, in some cases, to be given the 

same procedural rights as are provided for in s 24MB.   

 

26. Section 24 OA says:  "Unless a provision of this Act provides otherwise a 

future act is invalid to the extent that it affects Native Title."   

 

27. Section 44H says: 
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"To avoid doubt, if: 

(a) the grant, issue or creation of a lease, licence, 

permit or authority is valid (including because of 

any provision of this Act); and  

(b) the lease, licence, permit or authority requires or 

permits the doing of any activity ...and 

(ba)  an activity is done in accordance with the lease, 

licence, permit or authority in any such 

conditions; 

Then: 

(c) the requirement or permission, and the doing of 

the activity, prevail over any native title  rights  

and interests and any exercise of those rights and 

interests, but do not extinguish them; and 

(d) the existence and exercise of the native title  

rights  and interests do not prevent the doing of 

the activity; and 

(e)  native title holders are not entitled to 

compensation under this Act for the doing of the 

activity. 

 

28. The NTA requires that there be kept a register of native title claims and a 

national native title register (Parts 7 and 8 respectively).  It also provides 

(s 95) for the appointment of a Native Title Registrar.  The Registrar must 

be an enrolled legal practitioner and must also have substantial experience 

in relation to Aboriginal or Torres Strait Islander societies or the law or 

administration or any other activities relevant to the duties of the 

Registrar.  No claim for determination of native title may be dealt with by 

the Federal Court unless it is registered by the Registrar.  No claim maybe 

registered unless the Registrar has considered the claim as required by the 

NTA and unless the Registrar then considers that, prima facie, at least 
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some of the native title  rights  and interests claimed in the application can 

be established (subs 190B(6)).  Only such rights and interests that the 

Registrar considers can be established may be included in the register and 

any subsequent determination or negotiations or agreements will only be 

in respect of those registered claimed rights and interests. 

SUBMISSIONS 

On Behalf Of The Applicant FMG 

29. In summary, FMG argues that the Yindjibarndi have no right to object to 

or to be heard in respect of the application for the grant of the permit to 

enter.  It says that a Warden to whom an application for the grant of a 

permit to enter is made has no authority to conduct a hearing in respect of 

the application.  It says that the grant of the permit is not a future act for 

purposes of the NTA and that there is not a sufficient connection between 

the grant of the permit and any subsequent application for a miscellaneous 

licence to invoke any of the future act provisions of the NTA.  It is said 

that, as a consequence, the only legislation that is relevant is the Mining 

Act and that the Mining Act does not allow for an objection to be lodged 

by any person to the grant of a permit or for any hearing to be conducted 

or for any person opposing the grant to be heard 

The NTA 

30. The primary submission of FMG is that the grant of a permit to enter is 

not a future act as defined in s 233 of the NTA.  A future act is defined as 

an act that takes place after 1 January 1994, not being a past act (as 

defined) and which, apart from the NTA, either validly affects native title 

in relation to the land to any extent or it is to any extent invalid and would 

be valid to that extent if native title did not exist and if it were valid to that 
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extent it would affect Native Title.  Pursuant to s 227 of the NTA, if an 

Act is wholly or partly inconsistent with the continued existence, 

enjoyment or exercise of native title rights then it "affects" native title.  It 

is submitted by FMG that native title is not affected, either at law or in 

fact, by the grant of a permit to enter under s 30 of the Mining Act.  In 

that regard, reference is made to the decision of French J in Lardil People 

-v- State of Queensland [2001] FCA 414 at (2001) 108 FCR 453.  

French J said (59): 

"It was submitted that the definition of a future act 

could be understood as encompassing an act which 

"may" affect Native Title.  But this would require a 

re-writing of the statutory definition in s 223 which 

would significantly alter the operation of the Act.  Such 

a course is not justified by the language of statute." 

In the same case, Merkel J said (70): 

"As French and Dowsett JJ have explained, for the 

purposes of the NTA, a future act is an act that affects 

native title and not an act that might affect native title.  

Thus the grant of the restricted buoy mooring 

authority...is only capable of being a future act if the 

appellants establish that it affects native title.  The 

appellant's claim in their motion before the primary 

judge was presented solely on the basis that they are 

registered claimants of the native title rights and 

interests specified in their claim for a determination of 

native title.  It was therefore inevitable that the motion 

would fail if the applicants did not seek to establish the 

existence of any such rights or interests.  In those 

circumstances, the consequences that might flow from 

the fact that procedural requirements laid down in 

subdivs H, M or N of Div 3 of Pt 2 of the NTA were not 

met in respect of the Authority do not arise for 

consideration." 

Dowsett J said (114): 

"Section 233 requires that the act in question affect 

native title.  The applicants have not sought to establish 
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any such effect and so have not demonstrated that the 

issue of the first Authority was a future act.  There is 

therefore no reason to believe that the NTA deprives it 

of validity, and it is not necessary for present purposes 

to have regard to subdivs H, M and N." 

 

31. In the description in s 227 of the NTA of acts that "affect" native title for 

purposes of the definition in s 233 of a future act, there is reference to 

inconsistency with the “continued” existence, enjoyment or exercise of 

native title.  FMG says that that is not a reference to any inconsistency 

that is merely temporary in nature and that it does not mean 

"uninterrupted in any way".  It is said that “continued” means continuing 

into the future.  It is argued that, in the case of the grant of a permit to 

enter freehold land, the grant is finite, that it permits very limited 

interference or inconsistency, and, therefore, cannot be said to be 

inconsistent with the "continued" existence, enjoyment or exercise of 

Native Title.  In so arguing, FMG does not concede that the grant of a 

permit to enter is a future act for the purposes of s 24MD or any other 

provisions of the NTA.  FMG says that, subs 24MD(6) of the NTA does 

not have the effect of attaching to the grant of a permit to enter under the 

Mining Act the consequences, procedural or otherwise, in subs  (6A).   

 

32. In its final written submissions, FMG advanced an additional separate and 

distinct proposition in relation to the first of the preliminary questions 

based upon s 24LA of the NTA.  Section 24LA is the only section within 

subdivision L of Division 3 of Part 2 of the NTA.  It is submitted that to 

the extent that a permit to enter may allow for samples weighing in total 

up to 13kg to be taken from the land, that would constitute "fossicking" 

which is expressly contemplated in s24LA and is a low impact future act.  
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It is said that the effect of the grant of a permit being a low impact future 

act is that s24MD, which appears within the NTA after s24LA, cannot 

apply and therefore no procedural rights are given to a native title 

claimant.  Section 24LA does not expressly confer procedural rights.  

Reference is made to the case of Quartz Water Leonora Pty Ltd v 

Ashwin Leonora, 14 October 1999 vol 14 Number 8 At Page 11.  In 

my decision in that matter I said:  "It is arguable that entry and marking 

out upon private land under the relevant provisions of the Mining Act is 

covered by s 24LA rather than s 24MD although that is an issue not 

presently before me."  Reference is also made by FMG to commentary of 

G. Neate in native title  LexisNexis, Butterworths' electronic subscription 

service , at 2510 and 2510B.  There, the author quotes from the 

Explanatory Memorandum to the native title  Amendment Bill 1997 (2) at 

14.1, namely:  "It [subdivision L] allows for a range of acts to happen 

without cumbersome procedures where the act has little effect on native 

title  and before there is an approved determination that any native title  

exists." 

The Mining Act 

33. The starting point for the submissions of FMG is that the definition of 

"private land" in s 8 of the Mining Act does not, expressly or impliedly, 

include land the subject of determined native title or of a registered native 

title claim.  The provisions of the Mining Act that relate to private land, it 

is said, all proceed from the premise that private land means no land other 

than that which is within the definition in s.8.   

 

34. FMG refers to a number of aspects of the Mining Act concerning the 

making of an application for a permit to enter.  Firstly, it is noted that in 

connection with the making of an application for a permit and the grant 
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and issue of a permit there is no express requirement or right in respect of 

service upon the owner or occupier of a copy of the application or of 

notification in any other way of the making of the application.  There is 

no provision for the owner or occupier to be served with a copy of the 

permit or notified in any other way of the grant of the permit prior to the 

first time when the holder of the permit exercises the right of entry that is 

given by the permit.  There is no expression of the owner being given any 

opportunity to participate in any way in the procedures that relate to an 

application for grant of the permit.  In particular, there is no expressed 

right given to any person to object to the grant being made or to object to 

it being made with or without particular conditions that the landowner 

considers should be imposed or not imposed.  There is no express right on 

the part of the owner or occupier to be heard at all by the Warden and no 

express power given to the Warden to give either of them an opportunity 

to be heard.  There is no provision for the Warden to conduct a hearing of 

any sort in connection with the making of the application or the grant of 

the permit. 

 

35. FMG notes that the only expressed criterion which enlivens the power of 

a Warden or prescribed official to grant the permit to enter is the 

satisfaction on the part of the Warden or prescribed official that the 

application is made “in good faith” (subs 30(3)).  FMG submits that once 

the Warden or prescribed official is satisfied that the application is made 

in god faith then a permit must be issued.  In that regard reliance is placed 

upon what was said by the majority of Gummow, Hayne, Heydon and 

Crennan JJ in Leach -V- R [2007] HCA 3, 2007, 230 CLR  1@ 38: 

"The word "may" is used, not to give a discretion, but to 

confer a power which is to be exercised upon the Court 
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being satisfied of the matters described in the provision.  

As Windeyer J said in Finance Facilities (22): 

"This does not depend on the abstract meaning of the 

word "may" but [on] whether the particular context of 

words in the circumstances make it not only an 

empowering word but indicates circumstances in which 

the power is to be exercised - so that in those events the 

"may" becomes a "must"...[In] Macdougall v 

Patterson...Jervis CJ said in the course of the argument, 

"The word "may" is merely used to confer the authority; 

and the authority must be exercised, if the 

circumstances are such as to call for its exercise".  In, 

giving judgment he said:  "We are of the opinion that 

the word "may" is not used to give a discretion, but to 

confer a power upon the Court and Judges; and that the 

exercise of such power depends, not upon the discretion 

of the Court or Judge, but upon the proof of the 

particular case out of which such power arises."" 

36. It is said by FMG that the absence of any express provisions which enable 

the owner or occupier to become involved in the process of application for 

and grant of a permit to enter, coupled with a mandatory requirement to 

issue a permit upon satisfaction that the application is made in good faith, 

as well as the fact that prescribed officials of the Department of Mines 

may also receive an application for a permit, and may grant a permit are 

all factors that indicate that it was the intention of Parliament that the 

whole procedure leading to the grant of a permit to enter would be 

relatively simple, would be dealt with in private and not in a public forum 

and would not involve any input on the part of the owner or occupier of 

the private land.  One of the reasons for that intention of the legislators, it 

is said, is that the activities that a permit to enter allows involve minimal 

interference with the interests and activities of the owner or occupier.  

That, it is said, is reflected in the provisions of s 32, which specify what 

the holder of a permit may do, and in the provisions of paragraph 
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30(3)(a), which allow for a permit to enter to be issued for a period not 

exceeding 30 days.  It is submitted that impacts upon the rights and 

interests of the owner and occupier of freehold land can be further 

minimised by means of conditions that may be imposed, by the fact that 

common law remedies are preserved by the Mining Act (s 160) and also 

by the right to be paid compensation for loss or damage.  It is said that the 

fact that the prescribed officials are not required to be legally qualified 

means that there is no requirement for the prescribed officials or for the 

Warden, when determining an application for the grant of a permit to 

enter, to act in a judicial manner. 

37. FMG argues that the absence of any express provisions that enable the 

freeholder landholder to object to or otherwise oppose the grant of a 

permit or to appear or be heard before the person who is to determine the 

application for grant of the permit is to be contrasted with those 

provisions of the Mining Act which expressly allow objections to be 

lodged and expressly allow the objector to be heard in respect of matters 

that are to be dealt with by the Warden in a public forum.  Such a 

comparison, it is said, supports the argument that the absence of express 

similar provisions in that regard in respect of applications to enter 

freehold land, is an indication that Parliament intended that no such 

similar powers or rights exist.  It is submitted that if Parliament intended 

that such procedures were to be available it could very easily have said so, 

but chose not to.   

 

38. Reference is made to comments of IIP J in Re Calder; Ex Parte Gardner 

(1999) 20 WAR 525.  His Honour there said that there were three ways 

that a Warden could sit, namely, in the Wardens Court, in Open Court (a 

term no longer used in the Mining Act) or "without any qualification".  
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His Honour noted that a Warden may sit in private to discharge a purely 

administrative function when issuing a permit under s 30.  In Re Malley; 

Ex Parte Gardner [2001] WASCA 29, Malcom CJ  said (2): 

"The Warden, when not exercising the jurisdiction of 

the Wardens Court and not sitting in Open Court, may 

act judicially or administratively depending on the 

nature of the functions to be discharged." 

39. Malcom CJ went on to say that when the Warden was granting a permit to 

enter under s 30 the Warden was performing an administrative function 

"...in effect, in private”.  His Honour made those comments in the context 

of comparing the administrative functions of the Warden with the judicial 

functions of the Warden with the objective of making the point that when 

the Warden was sitting in the Wardens Court the Warden is exercising a 

judicial function and when not sitting in the Wardens Court and 

performing administrative functions, whether in "Open Court", or in 

chambers or otherwise "in private" the Warden exercises an 

administrative function. 

 

40. FMG also makes reference to the general practice followed by applicants 

and by the Department.  That general practice, so far as I am aware from 

my own enquiries, is that applications for permits to enter are simply 

handed in over the registry counter and the application is given to a 

Warden or to one of the two prescribed officials and permits are issued 

without any notice being given to the owner or occupier of the private 

land of either the lodging of the application or the outcome of the 

application.  The point made by FMG is that the general practice in 

relation to the issue of permits to enter is consistent with an intention of 

Parliament that the procedure for obtaining a permit to enter under s 30 is 
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purely administrative, is relatively simple and is to be dealt with on an 

ex parte basis and in private.   

Submissions On Behalf Of Yindjibarndi 

41. The written submissions on behalf of the Yindjibarndi contain some 

statements of fact which were not challenged and I proceed on the basis 

that, for purposes of these reasons they are correct.  In particular, it is said 

that an area adjacent to the area the subject of the Yindjibarndi's 

aforementioned registered native title  claim is subject of an approved 

determination of native title  in respect of which 56 identified rights and 

interests have been registered.  They include rights and interests similar to 

those that are the subject of the Yindjibarndi's registered native title  claim 

over the land the subject of these proceedings.  The Yindjibarndi 

Aboriginal Corporation is a prescribed body corporate under the NTA and 

is authorised by the Yindjibarndi people to act on its behalf in respect of 

any applications under the Mining Act concerning of the area the subject 

of their registered native title  claim.  The Yindjibarndi people submit that 

they have a right to be heard in respect of FMG's application for the grant 

of the permit to enter arising from the provisions of the Mining Act alone 

and, in any event, by virtue of the provisions of s 24MD of the NTA, in 

particular the procedural rights created in respect of applications for 

miscellaneous licences under the Mining Act.  I also received oral 

submissions from counsel on behalf of the Yindjibarndi.   

CONCLUSIONS - MINING ACT 

42. For convenience, given that the definition of "private land" in the 

Mining Act refers to an “estate of freehold” and that the definition of 

"ordinary title" in the NTA refers to a “freehold estate in fee simple”, I 



[2010] WAMW 15 
CALDER SM 

2010WAMW15.doc    Page 24 

sgp  Spark and Cannon 

will continue to describe such land as "freehold" hereafter.  Sections 27, 

28 and 104 of the Mining Act have the effect that a miscellaneous licence 

may not be granted pursuant to the Mining Act unless any entry upon that 

land for the purpose of marking out of the ground the subject of the 

miscellaneous licence was authorised by a permit issued under s 30.  The 

exception to that is the case of the owner in occupation of the freehold 

(s 28(b)).  Further limitations upon the granting of a mining tenement over 

freehold appear in the Mining Act where subsurface only rights may be 

granted to the applicant for the tenement unless the consent of the owner 

has been obtained in respect of land, subject to specified activities or 

circumstances where the land contains specified things including a 

cemetery or burial ground, a dam, bore, well or spring or other 

agricultural activities. 

Application For and Grant of A Permit To Enter 

43. There are no procedural provisions in either the Mining Act or the 

Mining Regulations concerning the manner in which applications for the 

grant of a permit to enter are to be dealt with by a Warden or by a 

prescribed official.  The application must be in the prescribed Form 2.  

That form requires the applicant to identify the subject freehold and to 

state whether the application is for the purpose of searching for minerals 

or for the purpose of marking out a mining tenement.  The Applicant is 

required to specify the type of tenement that the marking out will be for.  

In the present case, FMG specified in its Form 2 application that the 

purpose was to mark out miscellaneous licences.  How many licences is 

not stated.   

44. Subsection 91(6) of the Mining Act says that a miscellaneous licence is 

not to be granted unless the purpose for which it is granted is directly 
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connected with mining operations.  It is therefore necessary that, at some 

stage prior to the grant of a miscellaneous licence, the Warden or the 

prescribed official be satisfied that the miscellaneous licence is sought in 

connection with existing or planned mining operations.  There is no 

requirement under the Act or the Regulations or within the prescribed 

Form 2 for the applicant to state what mining operations the 

miscellaneous licence, if granted, would be connected with.  

 

45. There is no requirement for an applicant for a permit to enter to notify any 

person of the applicant's intention to apply for or to notify any person of 

the application having been made.  There is no requirement within the Act 

or Regulations for the Registrar or the Department to notify any particular 

person that the application has been made or to notify the public generally 

of the application.  No such notifications are given by the Department.  

Such notification provisions are common in respect of other applications 

that are made pursuant to the Act or Regulations. 

 

46. It is my understanding that the practice within the Department related to 

permits to enter is as follows.  As a general rule, applications for the grant 

of permits to enter are dealt with by the prescribed officials rather than by 

Wardens.  The applications that are dealt with by the prescribed officials 

are never dealt with by way of a hearing.  No persons whose rights and 

interests may be affected by entry upon the land and by activities carried 

out pursuant to the permit are given an opportunity to have any input in 

respect of either the decision to grant the permit or any other aspect of 

grant that the person issuing the permit must take into account.  I 

understand that no consideration is generally given to whether a permit 

should be for a period of less than 30 days and that none are issued for 
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less than 30 day term.  Generally, no conditions are imposed.  It is also 

my understanding that, in practice, securities against potential damage are 

never considered and are never required.  In that regard, Michael Hunt in 

Mining Law in Western Australia (4th edition), in a footnote (51), to 

his commentary upon s 30 of the Mining Act in respect of the power of 

the Warden or prescribed official to fix a sum of money to be paid to the 

Director General as security for any damage that may be sustained by the 

owner of the private land the subject of the permit, says: 

"In practice, a security is not required.  Inquiries with 

the Department have failed to disclose any example of a 

security ever having been requested in respected of a 

permit to enter." 

Effect Of Grant Of A Permit To Enter 

47. The effect of the grant of a permit to enter is that significant rights are 

conferred upon the permit holder, all of which are inconsistent with the 

right of a freehold titleholder to possession an use of the land that is, 

generally, and unless the owner otherwise consents, exclusive of all other 

persons rights and interests that are of a private nature. 

48. The permit holder may, personally or by means of employees or agents, 

enter and remain on the subject land for the number of days, up to 30, 

specified in the permit.  Neither the Act nor Regulations specify any limit 

upon the numbers of employees or agents who may enter or remain on the 

land or what times they may be there.  Nothing is said in the Act or 

Regulations about the means by which entry and activities may be 

undertaken, in particular, about the number or type of vehicles that may 

be used for purposes of activities permitted by the permit.  Nothing is 

specified in the Act or Regulations about whether or not the authority to 

"remain" enables the holder and his employees or agents to reside on the 
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land or to keep vehicles other equipment there for purposes of and during 

the term of the permit.  There is nothing in the legislation that deals with 

how the holder of a permit is to take into account the rights and interests 

(including the activities) of the freeholder when the permit holder is 

exercising the rights conferred by the permit.  Those rights of the permit 

holder include not only entry and remaining upon the subject land but 

marking out and placement of notices and subsequent maintenance of 

marks and notices, searching for minerals and removing a very small 

amount (up to 13 kilograms), of samples.   

49. If it is the case that the freehold owner does not, other than gratuitously  

through the permit holder or, otherwise, fortuitously, become aware of the 

making of the application for or of the grant of a permit prior to grant or 

prior to first entry by the permit holder, the practical effect is that the 

freehold owner, not having had any opportunity to participate in the 

process of grant, will also have no opportunity to know, prior to entry, 

when, where and how and by what means and subject to what conditions 

the permit holder's rights will or may be exercised.  The permit holder's 

obligations to notify are to merely hand a copy of the permit to the 

occupier of the subject land or, if the occupier is not present, to place a 

copy in a prominent position on the occupier's dwelling, or, if there is no 

dwelling, in a prominent position at the main entrance to the land.  In 

addition, within 48 hours of the first entry, the permit holder must post a 

copy to the occupier.  If an owner is not in occupation of the land the 

permit must be posted to the owner within 48 hours of first entry.  The 

Mining Act and Regulations are silent as to what efforts the permit holder 

is required to make to ascertain whether or not an owner is in occupation.  

In practice it may be several days after first entry before an owner or 
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occupier becomes aware of the issue of the permit and its conditions and 

of the entry that has already taken place.   

The Role Of The Warden Or Prescribed Official 

50. It cannot have been the intention of Parliament that the grant of a permit 

to enter private land without the consent and without the knowledge of a 

private landholder as defined under the Mining Act would be a mere 

formality.  The grant of the permit and the exercise of the rights that it 

bestows on the permit holder affect in a significant way one of the most 

fundamental legal rights: that of the free-hold titleholder to exclusive use 

and possession of his land subject only to recognised legal exceptions.  

The provisions of s 30 of the Mining Act make it clear that the person 

dealing with an application for the grant of such a permit must make 

evaluative judgments about several matters, taking into account the rights 

and interests of the freehold titleholder, of the applicant, while bearing in 

mind the objectives of the Mining Act and Regulations.  Wardens are not 

expected in the exercise of their functions to undertake, independently of 

interested parties, general investigations to ascertain the factual 

circumstances that may be relevant to the exercise of such functions.  The 

same can be said of the prescribed officials who have the power to grant 

permits to enter.  That does not, however, mean that it is appropriate for a 

Warden or prescribed official who must determine an application for the 

grant of a permit to enter, to proceed in what is, in effect, a factual 

vacuum.  That is not to say that it will never be appropriate for the 

Warden or prescribed official to make some independent inquiry.  

Whether it is appropriate to do so or not will be determined in any given 

case by the nature of the function being performed and the consequences 

or potential consequences of it being performed. 
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51. In determining whether or not a permit to enter should be granted, the 

Warden or prescribed official must take into account several matters that 

are expressly contained within s 30.  There must be a satisfaction that the 

application "...is made in good faith”….  There must be a determination as 

to whether or not the term of the permit will be 30 days or less.  There 

must be a determination as to upon what date it should be granted as it is 

the date on which the permit is granted which fixes the date when the 

permit commences to operate and, therefore, when its operation ceases.  

There must be a determination as to what conditions should be imposed 

and, as part of that, a consideration of whether any such conditions would 

prevent marking out or maintenance of marks or notices.  The Warden or 

prescribed official must consider whether or not a sum of money should 

be fixed to be deposited as security against any damage likely to be 

caused by the permit holder.   

In Good Faith 

52. The term "in good faith" is commonly used both in legislation and 

otherwise, in either of the Latin or the English forms.  In its general, 

broadest sense it invokes notions of honesty, integrity, sincerity.  In a 

statute its meaning will be taken from the context, general and specific, in 

which it is used.  In my opinion, "in good faith" in subs 30(3) of the 

Mining Act has a limited meaning and its use has a relatively limited 

effect in the interpretation and application of s 30 insofar as that section 

creates powers and obligations.  It is submitted by the applicant, FMG, 

that once a Warden or prescribed official is satisfied that the application 

for the grant of a permit is made in good faith then the permit must be 

issued and there is no discretion to do otherwise.  It is said that to say, as 

subs 30(3) says, that if there is a satisfaction that the application is made 

in good faith then the Warden or prescribed official "may" grant a permit, 
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does not confer any discretion but imposes a power that must be exercised 

to issue the permit if there is such a satisfaction.  In that regard reliance is 

placed upon what was said in the joint judgment of Gummow, Hayne, 

Heydon and Crennan JJ in Leach - V - R (2007) 230 CLR 1 at 38. 

 

53. Regardless of whether or not that submission is correct, the Warden or 

prescribed official must make judgment about a matter of fact, namely, 

whether or not the application is made in good faith.  That is not 

something about which there should be presumption or speculation.  It is a 

matter which requires a value judgment based upon known relevant 

circumstances.  The mere fact that the applicant is believed be actively 

engaged in the mining industry is a factor to be taken into account but will 

not necessarily be determinative of the issue of good faith.  Good faith 

may require consideration of the relationship between the applicant and 

others who have direct or indirect rights and interests in the subject land.  

In the case of a miscellaneous licence It will require a consideration 

whether or not the application, is for a purpose connected with mining 

operations as required by subs  91(6).  It seems that the basic information 

that the applicant is obliged to provide in completing the Form 2 

application for the grant of a permit to enter will almost necessarily be 

inadequate to enable the Warden or prescribed official to determine 

whether or not an application is made in good faith.  The effect of that is 

that any factual matters that it will be essential for the Warden or 

prescribed official to take into account in determining whether or not the 

application is made in good faith must come from a source other than the 

application form itself.  In cases where it is stated in the form that the 

purpose for entry is to mark out a miscellaneous licence, it may be 

sufficient for the applicant to, for example, provide information in the 
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form of particulars annexed to the application, or in the form of an 

affidavit.  It is for the applicant to satisfy the Warden or prescribed 

official of its good faith in making the application and not for the Warden 

or prescribed official to conduct any sort of inquiry or, without inquiry, 

make assumptions as to the applicant's intention in that regard.  The mere 

fact that the prescribed Form 2 does not expressly require the applicant to 

provide information of a particular type does not absolve the applicant of 

the need to provide relevant information to the Warden or prescribed 

official where the Warden or the prescribed official cannot perform a 

required function or make a necessary determination without it.  Nor does 

the absence of any such express requirement mean that the Warden or 

prescribed official may act without all such relevant information as is 

necessary for a proper evaluative judgement to be made as required by the 

Mining Act whether that be as to the bona fides of the application or for 

some other purpose. 

 

54. A consideration of “good faith” may require an assessment of whether or 

not the size of the area of land the subject of the permit, application is 

reasonable in the circumstances.  Those circumstances will include the 

intended activities of the freeholder and those of the applicant as to and 

the freeholders actual and intended mining operations connected with a 

proposed miscellaneous licence. 

The Term of The Permit 

55. The next thing that must be considered after determining good faith is 

how long the term of the permit should be.  A discretion as to the term is 

clearly given.  If Parliament had intended that every permit was to be for a 

term of 30 days it would have said so.  By saying that the permit may be 

granted for a term not exceeding 30 days from the date of grant, 
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Parliament has recognised that the rights of the freehold titleholder are 

being overridden and that persons with whom the freeholder has no 

connection will be permitted to enter his land and carry out activities 

without his consent or his having any control over them.  Parliament has 

acknowledged that there should be a 30 day limit but that 30 days may be 

unnecessary in a given case and, therefore, that the term should be no 

longer than is necessary.  Once again, the bare information that an 

applicant for a permit to enter is obliged to provide on the prescribed 

Form 2 is inadequate to enable the Warden or prescribed official to 

determine how long the term of the permit should be.  As to how the 

Warden or prescribed official may properly become aware of the facts and 

circumstances that are necessary in order to make such a determination, 

the legislation is silent.  There may be many reasons why a proper 

balancing of the competing interests of the applicant and a private 

landowner will lead to a conclusion that it is inappropriate that the term of 

a permit to entry be more than a few days and not 30 days.  The intention 

of the Act in that regard must be that the private landholder's general right 

to exclusive possession of and control of his land should not be 

overridden for any period more than that which is reasonably necessary 

for the holder of the permit to carry out the activities that are permitted. 

Date of Commencement 

56. The date of commencement of the permit is the date upon which the 

permit is granted (para 30(3)(a)).  The commencement date may have a 

significant impact upon the activities of the freeholder on his land.  There 

is no express provision in the legislation for the freehold titleholder to 

make any submissions as to when the permit should begin to operate or to 

end.  In the same context, there is, for example, no express provision for a 

freeholder whose land is substantially, or even entirely "under cultivation" 
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for purposes of s 29 of the Mining Act to submit that, if any application is 

made for the grant of a tenement that is marked out, no consent to mine 

will be given.  In the case of an application to mark out a miscellaneous 

licence, it is hard to see how there would be much practical point, in such 

cases at least, in applying for such a licence in respect of subsurface rights 

only.  In any event, there is considerable potential for the timing of 

commencement of operation of a permit to enter to have a significant 

impact upon activities that the freehold titleholder is carrying out or 

intends to carry out on the land.  The Warden or prescribed official should 

be aware of such things in order to properly exercise the function of issue 

of a permit to enter private land. 

Conditions 

57. The bare requirements of the application Form 2 make no provision for 

any information to be provided to the Warden or prescribed official that 

may be relevant to a determination of whether, and if so what, conditions 

the permit should be subject to.  The power to impose conditions is 

relevant to the balancing of competing interests which is an important 

general aspect of the Mining Act and Mining Regulations.  It seems that 

the primary, if not the only, reason for the power to impose conditions to 

be given is to enable the interests of the freehold titleholder to be taken 

into account.  Conditions may govern things such as the manner and the 

circumstances in which the activities that are allowed by the permit may 

be carried out by the permit holder.  The content and the effect and the 

intention of any conditions that are fixed will, generally, be expected to 

reflect the freehold titleholder's rights and interests in respect of the 

subject land – but not only those of the freeholder.  With nothing more 

than the specified information provided in the application form, a Warden 

or prescribed official cannot properly give consideration to the question of 
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whether conditions should be imposed and, if so, what they should be.  

Any conditions that are imposed cannot prevent the marking out of any 

mining tenement or the maintenance of any marks or notices relating 

thereto (para 30(3)(b)) but they may control how those things are done.   

 

Permitted Activities 

 

58. Section 32 of the Mining Act says that the holder of a permit "...is thereby 

authorised...”  to enter and remain upon the land, to search for minerals, 

to mark out, to maintain marks and notices and to (without the consent of 

the owner) detach samples weighing in total up to 13 kilograms and 

remove them from the land.  Those provisions are expressly reflected in 

the prescribed form of permit - Form 3.  There is no provision within 

Form 3 for the person who grants the permit to delete any of the activities 

that are set out in the form.  I consider that it is the intention of the 

legislation that a Warden or prescribed official, on granting a permit to 

enter, may not impose a condition that is inconsistent with the express 

provisions of s 32.  I am of the opinion that the express prohibition 

contained in paragraph 30(3)(b) of the Mining Act against imposing 

conditions of grant that prevent marking out of a tenement and 

maintenance of marks and notices does not have the effect that it can be 

inferred in s 32 that what is expressly authorised by subs 32(1) is "subject 

to" any condition to the contrary that may be imposed by a Warden or 

prescribed official upon grant of the permit which may prevent some of 

the activities specified in s32 being carried out.  In that context, that 

seems to me to reinforce the view that the power to impose conditions is 

essentially directed towards conditions that will take into account the 

circumstances of the freehold titleholder while controlling the manner and 
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circumstances in which the activities that s 32 authorises are carried out.  

There may, however, be potential for the person granting the permit to 

impose conditions which are intended to reflect matters of policy, 

including policy in the public interest, which arise from the administration 

of the Mining Act. 

Security for Damage 

59. Subsections (4) and (5) of s 30 enable the person granting a permit to fix a 

sum of money that is to be paid to the Director-General by the applicant 

before the permit issues.  That sum is to be what, in the opinion of the 

person granting the permit, will provide "...reasonable compensation to 

the owner...of the private land...for any damage likely to be caused by the 

holder of the permit during the currency of the permit."  A Warden or 

prescribed official who is asked to grant a permit to enter must, in the 

proper exercise of the power to grant the permit, give consideration to 

whether or not such a sum of money needs to be fixed in the 

circumstances relevant to the particular application.  Those circumstances 

must be known to the person issuing the permit. That must necessarily 

require the Warden or prescribed official to have some knowledge of the 

circumstances of the freehold titleholder.  It will be impossible, except in 

the rarest of cases, for the person who is called upon to give consideration 

to the fixing of such a sum of money to be able to do so in the absence of 

any factual material as to the planned or likely activities of the applicant 

and the manner of the carrying out of those activities as well as the 

planned or likely activities and intentions of the freehold titleholder.  It is 

not enough, for example, for it to be known simply that the private land 

holder is a grazier.  It cannot be the intention of the legislation that the 

Warden or prescribed official is required to always conduct an 

independent inquiry into such matters before granting the permit.   
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60. Subsection 30(7) of the Mining Act says that a permit is deemed to be 

held subject to the condition that the holder is liable for compensation in 

accordance with s 123 of the Mining Act arising out of the lawful exercise 

of the authorisation conferred by the permit and, generally, is liable for 

any loss or damage arising from any entry effected in any entry effected 

in the purported lawful exercise of the authorisation where conditions of 

the permit have been contravened or the entry was otherwise unlawful.  

That does not, however, diminish the importance of subsections 30(4) and 

(5) which can give rise to a deposited security which s123 does not do. 

 

61. Sections 30 and 123 and other related sections only provide for monetary 

compensation.  It may be that there are circumstances where, from the 

point of view of the freehold titleholder, an award of monetary damages 

will never be any or adequate compensation for damage done.  In those 

circumstances it may be open to the Warden or the prescribed official to 

impose much more stringent conditions that would otherwise be imposed 

in order to try and prevent or mitigate any such damage.  Such 

circumstances may also require much closer consideration of the "good 

faith" criterion in s 30.  All of such matters, however, necessarily require 

that the person giving consideration to the grant of the permit be provided 

with much more information than is required to be given in Form 2.  

Is There A Right To Be Heard 

62. In my opinion the freehold titleholder has a right to be heard upon the 

matter of grant of a permit to enter.  That, in my opinion, necessarily 

includes a right to be notified.  I consider that both of those rights arise by 

necessary implication from the provisions of Division 3 of the Mining Act 

relating to private land.  In any event, I am of the opinion that natural 
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justice, or procedural fairness, not being expressly excluded, is not 

impliedly excluded by the provisions of the Mining Act.  The rights to be 

notified and heard, I consider, exist whether or not the Warden or 

prescribed official has any discretion to refuse to issue a permit once the 

initial threshold of satisfaction that the application is made in good faith 

has been fulfilled.  If it is a proper interpretation of s 30 that the permit 

must be issued once the Warden or prescribed official is satisfied that the 

application is made in good faith, that does not mean that there is no right 

to  be notified and heard, firstly as to the good faith criterion, and 

secondly, if there is satisfaction as to good faith on the part of the 

applicant, then to be heard as to the date of commencement of operation 

of the permit, the length of term of the permit, conditions, potential for 

damage and an adequate sum being determined and deposited in respect 

of compensation for likely damage.  Further, apart from those particular 

aspects, the freehold titleholder should be given the opportunity to put 

before the Warden or prescribed official any other relevant matters.   

 

63. In the absence of express provisions within the Mining Act or Mining 

Regulations to that effect, it cannot be said that the Warden or prescribed 

official is under an obligation to notify the world at large of the 

application for grant having been received or to invite submissions from 

the public generally or to conduct a general inquiry as to who may be 

interested in or affected by the issue of a permit per se or by the inclusion 

or non-inclusion of particular conditions or requirements in the permit.  

The absence of any such express provisions does not, however, mean that 

there will never be circumstances where it is appropriate for the Warden 

or prescribed official to make some basic inquiry or, in the light of 

knowledge possessed already, take steps to cause to be given to a person 
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likely to be affected by the grant of a permit notice of the application and 

an opportunity to be heard.  Procedural fairness requires that.  That is 

particularly so where, as in the case of a native title  claimant or a native 

title  holder, wide-ranging rights and interests involving a traditional 

spiritual and physical connection to the land can be adversely affected by 

both entry per se and by activities authorised by the grant of a permit to 

enter.  That is not to say, however, that native title  holders or claimants 

are to be given, under the umbrella of procedural fairness, for purposes of 

the Mining Act alone, rights that are not available to the private 

landholder under the Mining Act.  If an affected owner of private land, 

having become aware that an application for the grant of a permit had 

been lodged and was yet to be determined, sought to be heard by the 

Warden or prescribed official there would be an obligation for the Warden 

or prescribed official to give consideration to the question of whether 

procedural fairness required that opportunity to be given, and if so, to give 

it in an appropriate manner.  Whether that appropriate manner is in the 

form of receiving oral submissions or written submissions or to conduct a 

"hearing" would be a matter for the discretion of the Warden or prescribed 

official to be exercised according to the circumstances.  Whether the 

"hearing" was in a public forum or in private would also be a matter of 

discretion exercised in a manner appropriate to the circumstances.  It does 

not necessarily follow that the fact that the legislation does not generally 

contemplate that hearings be conducted other than by a Warden means 

that because prescribed officials are not expected to, and do not in 

practice, conduct hearings in connection with permits to enter, then a 

Warden may not do so. 

 

Appeal to the Minister 
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64. Pursuant to subss 33(2) and (3) of the Mining Act, where a Warden or 

prescribed official refuses to grant an application for a permit or grants it 

on conditions that the applicant considers unreasonable or fixes a sum of 

money which the applicant considers excessive, the applicant may appeal 

to the Minister and the Minister may dismiss or uphold the appeal and 

grant the permit.  Subsection 33(3) expressly authorises the Minister who 

upholds the appeal to grant the permit.  The Minister, in issuing or 

refusing to issue a permit, would be bound to give consideration to all of 

the requirements of the legislation that the direct the Warden or prescribed 

official in determining such a matter  The Minister would have to consider 

all of those matters that I have previously mentioned.  Although there is 

no express provision in Act or Regulations for notice to be given to the 

freehold titleholder of the appeal or for the titleholder to be given an 

opportunity to be heard by the Minister, if the Minister did not dismiss the 

appeal then the Minister would be obliged, as a matter of procedural 

fairness, to give the titleholder an opportunity to be heard before making 

any determination adverse to the titleholder in the appeal. 

 

65. It is of significance that no right of appeal is given to the freehold 

titleholder.  In my opinion that makes it all the more important that the 

titleholder receives procedural fairness in connection with the 

performance by the Warden or the prescribed official or the Minister of 

the duties and obligations connected with the grant of a permit to enter.   

Is There A Discretion If The Application Is Bona Fide 

66. In my opinion, the satisfaction of the Warden or prescribed official that 

the application is made in good faith, whether it is a condition precedent 

to the exercise of the power of grant of a permit to enter or it is a 
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condition that merely governs the way in which the power is to be 

exercised, is not a condition that governs the interpretation of the word 

"may" in s 29 so that “may” means "must".  I consider the good faith 

criterion to be no more than a threshold which must be passed over by the 

applicant before the Warden or the prescribed official may exercise the 

discretion to grant or refuse.  It intended is to ensure that the permit is not 

granted where it is not bona fide for purposes of the Mining Act. In the 

case of an application for a permit to mark out a miscellaneous licence, 

that is a purpose expressly required by the Act, namely, a purpose that is 

connected with mining operations, actual or potential conducted pursuant 

to the provisions of the Mining Act.  The context in which the power to 

grant a permit is included in the Act is that the rights and interests of the 

freehold titleholder are overridden, albeit temporarily in many instances -

although the consequences may not all be temporary - and those rights 

and interests become subject to those of a person who may or may not 

subsequently obtain a mining tenement.  In my opinion, it cannot be said 

that it was the intention of Parliament that once the threshold of good faith 

was crossed there could be no circumstances where the grant of a permit 

to enter could be justifiably refused by a Warden or by the Minister on 

appeal.  In my opinion there is no compelling reason why that should be 

the case.  I do not consider that the general structure and tenor of the 

provisions relating to the issue of a permit require such an interpretation.  

Even if it can be said that, in very general terms, the Warden or prescribed 

official should lean towards the grant of a permit with appropriate 

safeguards for the freehold titleholder, that would not justify a conclusion 

that the Warden or prescribed official has no discretion to refuse the grant 

once the good faith threshold is achieved by the applicant. 
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"Minimal Interference" 

67. It was submitted by FMG that all it wants to do is to go onto the subject 

land and, if it decides to do so, to mark out some of the land for the 

purpose of one, or perhaps more than one, application for the grant of a 

miscellaneous licence.  That is said to be a significant factor in 

determining whether or not the Yindjibarndi should be given an 

opportunity to be heard.  In my opinion that is an irrelevant factor.  It is 

also said that FMG, after entering the subject land and exploring it for the 

purpose of trying to find a suitable location for the proposed 

miscellaneous licence, may decide not to mark out any land at all.  That is 

also an irrelevant factor.  The grant of a permit cannot include conditions 

which have the effect that s 32, which expressly permits various activities 

set out therein to be carried out, can be overridden by the conditions 

imposed by the Warden or prescribed official.  A permit issued to FMG 

would entitle FMG to do all of the things set out in s 32 which include 

searching for minerals and taking samples of minerals up to the specified 

weight.  In determining what procedural fairness requires in that context, 

it would be necessary to take into account every activity that the permit 

holder is entitled to undertake and the manner in which it would be 

entitled to do that, by its servants or agents, together with the freehold 

titleholder's lawful rights and interests and activities, present and 

proposed.   

Civil Rights and Remedies 

68. I do not accept the submission of FMG that a relevant factor in 

considering whether or not the freehold titleholder should be given an 

opportunity to be heard in respect of the grant of a permit is that s 160 of 

the Mining Act provides, generally, that nothing in the Mining Act will 

affect any right of action that any person may have in respect of any 
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consequence arising from any act or omission done otherwise than in 

pursuance of any authority lawfully given under the Mining Act.  To say 

that an alternative remedy, including for example injunctive proceedings, 

is available is no basis, wholly or partly, for denying any person whose 

interests may be adversely affected by the outcome of a procedure under 

the Mining Act the procedural rights to be notified that an application has 

been made for the doing of the act and of an opportunity to be heard in 

respect of that act. 

CONCLUSIONS - THE NTA 

Context 

69. The broad legislative context in which registered native title  claimants 

are given procedural rights in respect of future acts is as follows.  The 

preamble to the NTA acknowledges that the common law of Australia 

recognises native title  as having existed at the time of European 

settlement and as having continued to the present time unless extinguished 

by valid acts of government that are inconsistent with the continued 

existence of those rights.  It recognises the importance of ensuring that 

those rights which have not been validly extinguished or diminished are 

preserved and protected so that native title  holders can fully enjoy them.  

In relation to future acts, such as the grant of mining tenements, it is the 

intention of the NTA that such acts should only be able to be validly done 

if the same act could be done to freehold land.  The primary objectives of 

the NTA (s 3) include providing for recognition and protection of native 

title, establishment of ways in which future dealings affecting native title  

may proceed and establishing a means for determining native title  claims.  

The Crown in the right of each of the States is bound by the NTA.   
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70. The Federal Court may make an approved determination of native title  

upon application being made to it by a registered native title  claimant.  

Becoming registered is not a mere formality.  A person or group may only 

become a registered native title  claimant after the Native Title  Registrar 

has considered the claim for native title determination that has been 

lodged in the Federal Court and the Registrar considers "...that, 

prima facie, at least some of the native title  rights  and interests claimed 

in the application can be established" (s 190B(6)).  The claim that the 

Registrar gives consideration to must contain a significant amount of 

detail and the claim must be accompanied by an affidavit of the applicant 

sworn by the applicant to the effect that the details provided are all 

believed to be true (ss 61, 61A NTA).  The qualifications for appointment 

to the office of the Registrar are that the person must be enrolled as a legal 

practitioner of the High Court or the Federal Court or of a State or 

Territory Supreme Court.  Additionally, the person must have "substantial 

experience" in relation to Aboriginal Torres Strait Islander societies or the 

law or administration or other activities relevant to the duties of the 

Registrar (s 95).  "Native title" means the communal, group or individual 

rights and interests of Aboriginal people in relation to land where the 

rights and interests are possessed under traditional laws acknowledged 

and traditional customs are observed by those Aboriginal people, and 

those people, by those laws and customs, have a connection with the 

subject land and the rights and interests are recognised by the common 

law of Australia.  a "native title holder" is defined (s 224) as a person or 

persons who hold native title  or a prescribed body corporate that is 

registered on the National native title  Register as holding the native title  

rights  and interests on trust. 
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71. Subsection 226(1) of the NTA says that s 226 affects the meaning of "act" 

in references both to an act affecting native title  and in other references in 

relation to native title.  Subsection 226(2) of the NTA says that an "act" 

includes, inter alia, the grant or issue, of a licence, permit, authority.  

Subsection 226(3) says that an "act" may be done by the Crown in any of 

its capacities.   

 

72. Subsection 24AA of the NTA says: "[Division 3] deals mainly with future 

acts...Acts that do not affect native title  are not future acts therefore this 

Division does not deal with them...".  Subsection 24AA(2) says that, 

basically, Division 3 provides that a future act, to the extent that it affects 

native title, will be valid if covered by certain provisions of Division 3 

and invalid if not.  Subsection 24AA(4) says that a future act will also be 

valid to the extent covered by, inter alia, s 24MD - acts that pass the 

freehold test.  Subsection (6) states that Division 3 also deals with 

"procedural rights".  "Procedural right" is defined in s 253 as meaning, in 

relation to an "act" a right to be notified of the act, a right to object to the 

Act or "any other right that is available as part of the procedures that are 

to be followed when it is proposed to do the act".   

 

73. Section 44H of the NTA says that, in order to avoid doubt, if the grant of 

a lease, licence, permit or authority is valid and if it requires or permits 

the doing of any activity and any such activity is done in accordance with 

it, then the requirement or permission and the doing of the activity prevail 

over any native title  rights  and interests and the exercise of any such 

rights and interests but do not extinguish them and the existence and 

exercise of the native title  rights  and interests do not prevent the doing of 

the activity.   
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Section 24LA 

74. Subsection 24AB (2) of the NTA says that to the extent that a future act is 

covered by a particular section in the list of sections in paragraphs 24AA 

(4) (a) to (k), it is not covered by a section that is lower in the list.   

 

75. Section 24MD is lower in that list than is s 24LA.  Section 24LA deals 

with "low impact” future acts.  Section 24LA appears in subs  L of 

Division 3 of Part 2 of the native title  Act.  It applies to a future act if: 

a) the act takes place before, and does not continue 

after, an approved determination of native title  is 

made..., if the determination is that native title  

exists and 

b) the act does not consist of, authorise or otherwise 

involve;  

(i) the grant of a freehold estate...or 

(ii)  the grant of a lease...or  

(iii) the conferral of a right of exclusive possession... 

(iv) excavation or clearing 

(v) mining other than fossicking by using handheld 

implements or 

(vi) the construction or placing...of any building 

structure or other thing (other than fencing or a gate), 

that is a fixture; or  

(vii) the disposal or storing...of any garbage or any 

poisonous,  toxic or hazardous substance 

 

76. In my opinion, the grant of a permit to enter under the provisions of the 

Mining Act is not an act for the purposes of s24LA in respect of which it 

could be said at the time of grant that it will not continue after an 

approved determination that native title  exists is made.  If granted, the 

permit to enter will give to the holder of the permit who has marked out 
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and applied for a mining tenement the right to enter and remain upon the 

subject land, either in person or by his authorised employees or agents at 

any time until the application for the mining tenement is finally 

determined by either the Warden or the Minister.  That right may be 

exercised by entry for the purpose of repairing and maintaining the marks 

used to mark out the ground applied for and to maintain the notices that 

must be placed on the datum post.  The final determination of the 

tenement application may or may not occur after an approved 

determination of native title  is made in respect of any given native title  

claim that is registered by the Registrar under the NTA.  It is to be noted 

that Mining Regulation 71 says that an applicant for the grant of a mining 

tenement must maintain all posts and trenches or other sufficient 

boundary marks required by the Mining Act and the Mining Regulations. 

 

77. In any event, I consider that it would be an incorrect approach to the 

resolution of the issue of whether or not the grant of a permit to enter 

under the Mining Act is a future act to which Subdivision L applies to 

view the act of grant of a permit in isolation and not in the context of its 

place and function within the Mining Act.  In relation to the grant of a 

miscellaneous licence, the grant of a permit to enter is a necessary and 

validating requirement where the application is over private land as 

defined in the Mining Act.  Without the permit the land cannot be 

lawfully entered and there can be no lawful marking out.  An application 

for the grant of a miscellaneous licence can only proceed upon the basis 

that there has been a lawful marking out.  It is only in that legislative 

context that it can properly be determined whether the grant of a permit to 

enter under the Mining Act is a future act that is dealt with by the 

provisions of s 24LA of the NTA.   
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78. In my opinion s 24LA does not apply to the grant of a permit to enter 

private land for the purpose of marking out land for the purpose of 

making an application of a grant of a miscellaneous licence.   

 

79. The nature of the act of grant under the Mining Act of a permit to enter 

land that is the subject of a registered native title  claim  must be 

determined before it can be said that the act of grant is an act that is dealt 

with under the future act provisions of the NTA, in particular the 

provisions of Subdivision L or subdivision M.  The grant of a permit to 

enter is a procedure that is inseverable from the process required under the 

Mining Act to obtain the grant of a mining tenement over private land 

where marking out of the land the subject of the tenement is an essential 

step in circumstances where the marking out cannot be completed in 

accordance with the provisions of the Mining Act without entering the 

private land.  In the present case, by its application, FMG has indicated 

that it wants to enter land the subject of the objector's registered native 

title  claim  and that its purpose for entry is to enable it to mark out 

ground for the purpose of making an application for the grant of a 

miscellaneous licence.  If a permit to enter is granted, however, FMG will 

be authorised, during the term of the permit to enter and remain on the 

ground the subject of the registered native title  claim  and carry out all of 

the activities that are specified in subs  32(1) of the Mining Act.  In my 

opinion, conditions cannot be imposed upon the grant of the permit to 

enter which will have the effect of preventing FMG as the holder of the 

permit from exercising any of the rights specified in s 32.  Equally, 

conditions may not give additional rights to the permit holder.  Conditions 

upon which the permit is granted may do no more than control the manner 
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in which the rights that are given to the permit holder by s 32 are 

exercised.  Paragraph 30(3) (b) of the Mining Act expressly prohibits the 

conditions from preventing the marking out or maintenance of marks and 

notices.  It does not say expressly that the conditions may not prevent the 

permit holder from carrying out the other activities that are specifically 

permitted in subs 32(1).  In my opinion, however, because subs  32(1) is 

an express statement by the legislation of what a permit holder may do, 

rather than, as in subs  30(3), an expression of what the person granting 

the permit may not do in respect of only two aspects of what the permit 

allows the holder to do, it must be taken that s 32 means that the 

conditions of a permit cannot prevent the holder from exercising the rights 

given under s 32.  I consider that the Minister, in determining an appeal 

by the permit holder in respect of conditions imposed upon the grant of a 

permit, would also be prevented by s 32 from imposing conditions that 

did not allow the holder to carry out any of the activities specified in subs 

32(1).  Further, I am of the opinion that none of the Minister or the 

Warden or prescribed official, when granting a permit to enter, could 

impose conditions that would have the effect, where an application for the 

grant of a mining tenement has been lodged by the permit holder, and 

where the period for which the permit was granted has expired, of 

preventing the permit holder or his  agents or employees and their 

necessary vehicles and equipment from continuing, after such expiry and 

up until the final determination of the application  for the grant of the 

tenement, to enter and remain upon the land for the purpose of repairing 

or maintaining marks and notices that are required by the Mining Act and 

Regulations to be maintained.   
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80. That the prescribed form of application for a permit to enter directs that 

the applicant state whether the purpose of the permit is to search for 

minerals or to mark out for a mining tenement and that the applicant must 

comply with that direction (Reg 90), in no way affects the meaning and 

application of s 32.  Once the permit is issued it is of no consequence, in 

terms of what activities may be carried out by the permit holder, that the 

permit holder specified that the purpose of the permit was only one of the 

purposes mentioned in the prescribed form.  It seems that all that 

specifying the purpose does is little more than to, perhaps, assist the 

person whose task it is to grant or refuse the permit to decide whether or 

not the application is made in good faith for purposes of subs  30(3) of the 

Mining Act. 

81. In the context of registered claimed native title  rights  and interests, the 

grant of a permit to enter the land the subject of that registered claim has 

the potential, for the holder to enter and remain on the subject area for a 

period that may extend long after the expiry of the term of up to 30 days 

for which the permit may be granted.  The exercise by the permit holder 

during that extended period of the right to enter and remain on the land for 

the purpose of maintaining and repairing marks and notices is a matter 

which may have significant adverse impacts upon native title  rights  and 

interests that, although not yet determined to exist by the Federal Court or 

the High Court, are claimed rights and interests in respect of which the 

native title  Registrar is satisfied, on the basis of affidavit evidence, that, 

prima facie, they can be established. 

Registered Claimant's Procedural Rights - Future Acts 

82. Subsection 24AA(6) of the NTA, the "Overview" section for purposes of 

the future acts Division of the NTA, says that the Division "...also deals 

with procedural rights...". Pursuant to s 253 NTA, a "procedural right in 
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relation to an act" means a right to be notified of the act or a right to 

object to the act or any other right that is available as part of the 

procedures that are to be followed when it is proposed to do the act.  As 

mentioned above, an "act" includes the grant of a permit or authority 

(NTA s 226). Within several of the subdivisions of Division 3 of the NTA 

there are provisions that extend to native title claimants' rights which fall 

within the description in s 253 of "procedural right" even though they are 

not described as such in the relevant section.  The only provisions within 

Division 3 that expressly mention "procedural rights" are subs  24KA(7) 

(which deals with construction use and maintenance by Government of 

facilities for services to the public), subs  24MD(6A) (freehold test acts), 

subs  24NA(8) (acts affecting offshore places).  Under each of those three 

subsections, procedural rights equivalent to those given to native title  

holders are also expressly given to registered native title  claimants.  By 

each of those three subsections, the procedural rights are equated to those 

of a freehold titleholder in relation to the relevant act. 

 

83. There are, however, other rights of a procedural nature given to registered 

native title claimants that are the same as those contained within the 

definition of "procedural right" in s 253.  That is not to say that the giving 

of such rights are "procedural rights" for purposes of s 253.  The point to 

be noted, however, is that such rights are extended to registered native 

title claimants in respect of proposed future acts where the claimed native 

title rights have not yet been determined to exist by an approved 

determination of native title by the Federal Court or the High Court.  

Many of the rights that are given by the NTA to native title  claimants to 

participate in procedures relating to future acts are limited in their 

expression.  For example, limited to notification and opportunity to 
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comment (sections 24GE, 24HA, 24ID - subject to an exception - 24JB).  

In s 24ID, which deals with renewal of leases, if the future act concerns 

renewal of certain agricultural or pastoral leases which have specified 

features, then the provisions of subs  24MD(6B) apply.  That means that 

there is a requirement of notification to registered native title claimants 

who have the right to object, the right to be consulted with and the right to 

be heard by the independent person or body.  Subdivision P, which deals 

with the right to negotiate in respect of various specified future acts, 

expressly provides that a registered native title  claimant is a "native title 

party" (s 30), and that a native title  party is a "negotiation party" (s 30A).  

The registered native title  claimant must, before the future act is done, be 

given notice by the State of the proposed act and must be given an 

opportunity to make submissions about it and must be included in 

negotiations with a view to obtaining the agreement of the registered 

native title  claimant to the doing of the act or to the imposition of 

conditions to which the act will be subjected.  A registered native title  

claimant may object to the inclusion in the notification to it by the State of 

the proposed future act of a statement that the State considers that the act 

is one that attracts the expedited procedure.  Any such objection is dealt 

with by the National Native Title Tribunal or other arbitral body (NTA 

s 27).  A registered native title  claimant is entitled to participate in all 

proceedings connected with the arbitral body and the Minister concerning 

the expedited procedure, and the right to negotiate. 

 

84. In Harris -V- Great Barrier Reef Marine Park Authority [2000] FCA 

603, the Full Federal Court, in a joint decision of Heerey, Drummond and 

Emmett JJ, said (23) that most of the subdivisions of Division 3 contain 

provisions that require notice to be given to "...persons with native title 
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interests..." and that those entitled to notice include registered native title 

claimants.  Their Honours observed (26) that those entitled to receive 

notice are given various rights of response which are not the same in each 

subdivision.  They said (27): 

"There is...a discernible legislative intent in these provisions of 
Div 3...that shows that, depending on who is to do the future 
act and depending on the impact the act will have on 
established native title  rights  or on native title  rights  that 
may possibly exist in the lands or waters affected by the act, 
persons with determined or possible native title  interest in the 
land are to have carefully graded rights to be notified 
beforehand and are also to have carefully graded rights to 
have attention given by the decision-maker to their view about 
the doing of the act." 
 

85. Concerning procedural fairness, the Court said (28): 

"Where a decision-maker is under a duty to give procedural 
fairness to a person, it is frequently said, subject always to the 
particular statutory context modifying the requirement, that 
the decision-maker must ensure that the person has proper 
notice of the critical matters adverse to him and a "real 
opportunity to comment"":  Romeo -v- Asher (1991) 29 FCR 
343 @ 349, or "a fair opportunity to comment on the material 
taken into account adversely" to the person:  Kelson -v- 
Forward (1995) 60 FCR 39 @ 63.  But, contrary to the 
Claimant's submission, this does not mean that the use in 
s 24HA(7) of the similar phrase, vis, "an opportunity to 
comment on the act...", should be taken as importing into this 
section any of the aspects of the audi alteram partem rule of 
procedural fairness.   

 

(29) “ There is a greater willingness now on the part of the 
Courts to hold that the exercise of the statutory power capable 
of destroying or prejudicing a person's rights, interests, or 
legitimate expectations will be regulated by the rules of 
natural justice:  see, e.g. Annetts -v- Mccann… (1990) 170 
CLR  596 At 598.  But the feature of the scheme of Div 3 that 
comprises differing rights to notice and differing rights of 
response is sufficient, in our opinion, to show that where a 
provision for one of the Subdivisions gives a person whose 
determined or claimed native title  interests may be affected a 
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right to notice of a proposed action and a right to make a 
particular kind of response to it, the content of those rights are 
defined by the statutory provision conferring them:   but there 
is no room for adding to the right so conferred an implied 
right to any aspect of the rules of procedural fairness.  "The 
questions of what natural justice requires, what the legislation 
provides for, and whether the legislative procedure accords 
natural justice are irrelevant if it is concluded that a statute 
manifests a sufficiently clear intention that no more than the 
statutory procedure is required, perhaps permitted":  Hannay -
v- Brisbane City Council [1999] 2 Qdr 54 at 55. 
 

86. In Lardil (supra), Dowsett J, in the context of considering "procedural 

rights" under the NTA observed (107) that prior to 1998 the NTA had 

conferred no procedural rights on registered claimaints.  He said that the 

rights conferred by the 1998 amendments by s 24MD (6A) were rather 

difficult to ascertain.  His Honour further said (108) that an examination 

of the history of the passage of the 1998 amendments suggests that there 

was no consistent underlying intention to extend procedural rights to 

registered native title claimants.  He then said (113):   

"Notwithstanding these difficulties it is clear that the NTA 
contemplates registered native title claimants having 
procedural rights.  However, substantial difficulties may be 
encountered in determining the circumstances in which a 
registered claimant is entitled to procedural rights the 
content of those rights and the consequences of any non-
observance of them." 

 

87. If it is the intention of the NTA that in respect of future acts dealt with in 

Subdivision 3, where the NTA expressly gives to native title holders and 

registered claimants rights of a procedural nature, then, pursuant to the 

NTA, "...there is no room for adding to the rights so conferred an implied 

right to any aspect of the rules of procedural fairness..." (Harris (29) 

(supra)), the question still remains whether, when a "procedural right", 

which is defined in s 253 of the NTA to include..."(c) any other right that 
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is available as part of the procedures that are to be followed when it is 

proposed to do that act...", is expressly given by the NTA to a registered 

native title claimant, that means that where, under the Mining Act, the 

Warden is obliged to observe in the case of a freeholder the rules of 

procedural fairness in respect of any proceeding, the Warden is also 

obliged to observe the rules of procedural fairness in respect of such a 

registered claimant.  In my opinion the answer to that question is “yes”.  

For reasons that I have expressed above, holders of freehold title are 

entitled to procedural fairness in respect of applications made under the 

Mining Act for the grant of a permit to enter their land.  It is one purpose 

of the provisions of subsections 24MD(6) and (6A) of the NTA that 

registered native title  claimants be given the same procedural rights in 

respect of the proposed future act as are given to freehold titleholders.  

That is not done impliedly (as is addressed in Harris (29) (supra)).  It is 

done expressly by subs 24MD (6A) in conjunction with paragraph (c) of 

the definition of procedural right in s 253 of the NTA.  That definition of 

procedural right expressly includes "any other right..." that the freehold 

titleholder has as part of the procedure followed under the Mining Act 

when it is proposed to grant a permit to enter.  

 

88. In my opinion, the presence of subs 24MD(6B) does not have the effect 

that the procedural fairness does not apply to registered native title  

claimants in relation to an application for the grant of a permit to enter 

under the Mining Act.   

 

89. I consider that the purposes of subs 24MD (6B) is to add another discreet 

element to the NTA procedures that must be followed when a decision has 

been made that a miscellaneous licence or a general purpose lease is to be 
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granted under the Mining Act.  The additional procedure, apart from 

notification by the State, is one that will be followed, essentially, at the 

discretion of the registered native title claimant in the sense that if the 

claimant objects under that subsection to the grant of the tenement the 

procedure will be followed and if there is no objection then the procedure 

does not come into play.  Similarly, the next procedural step in that regard 

is also one that occurs only if the claimant exercises the right given to the 

claimant to request that the independent person or body hears the 

claimant's objection.   Subsection 24MD(6B) is aimed only at the final 

step of grant of the mining tenement and not at earlier procedural steps, 

such as the granting of an entry permit, that must be taken on the way to 

reaching the final step of determining the application for the grant of the 

tenement. 

THE ANSWERS TO THE PRELIMINARY QUESTIONS 

 1:  The answer to the question, "Is a native title  holder or claimant of 

native title  rights  entitled to object to the grant of a permit to enter the 

land the subject of the determined or claimed native title  before its 

grant under the Mining Act 1978 (WA) and Mining Regulations 1981 

(WA)?" is "YES". 

 2:  The answer to the question, "Is such an objector entitled to be 

heard at a hearing before the Warden in open court?" is "YES".   


