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WATT M 

 

REASONS FOR DECISION 

This is a matter involving a quantity of ore mined on Mining Lease 

M15/312 and M15/544 which was subsequently milled at the Greenfields 

Mill between 31 May and 4 June 2008.  At that time 1063.83 ounces of 

gold were recovered.   

 

The Plaintiff claims entitlement to one third of the net proceeds after 

deduction of transport and treatment costs.  He bases his claim on a Joint 

Venture Agreement (“the Mungari Joint Venture”) entered into on 7 

September 1998 with the third respondent, Mr Belingheri (“Belingheri”) 

and a third person, Mr Philip Vergo (“Vergo”).   

 

The respondents say that the Plaintiff is entitled to substantially less of 

the proceeds of the ore mined between 31 May and 4 June 2008.  The 

respondents contend that following an agreement with Vergo in about 

February 2008, they undertook their own mining activity on M15/312 and 

excavated high grade ore. They say that the ore which was milled by the 

Greenfields Mill comprised the high grade ore extracted by them after the 

cessation of the Mungari Joint Venture, in addition to the low grade 

Mungari Joint Venture ore stock piles.  Accordingly, they contend that 

they are entitled to a much greater portion of the gold recovered than the 

plaintiff and Belingheri. 

 

The questions to be decided in this matter are as follows: 

 

(1) Does the court have jurisdiction to hear the dispute? 

(2) Has the plaintiff established a cause of action? 
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(3) If he has established a cause of action, was further mining 

activity undertaken by the respondents during February or 

March 2008? 

(4) If the plaintiff has established a cause of action, what relief 

follows to the plaintiff? 

 

It is useful in the circumstances to set out a chronology to give a 

context to the dispute. 

CHRONOLOGY 

On 7 September 1998 the Plaintiff,  Belingheri and Vergo entered into a 

Joint Venture Agreement to mine and treat ore from Mining Lease 

M15/544 and M15/312 (“the Mungari Joint Venture”)
1
.  The Mungari 

Joint Venture stipulated, amongst other things, that all parties were jointly 

entitled to the net proceeds of ore mined under the Mungari Joint Venture 

in equal portions, after the deduction of transport and treatment costs. 

 

Between 7 September 1998 and 8 October 2003 the Plaintiff and 

Belingheri mined ore pursuant to the Mungari Joint Venture.  The mined 

ore remained on tenements M15/312 and M15/544 as it was deemed to be 

uneconomical to treat the ore at that time. The quantity of ore mined was 

not measured and is in issue. 

 

On 13 April 2005 the Plaintiff (“Lehmann”) and Belingheri pegged and 

were granted General Purpose Lease G15/18.   

 

In early 2006 the first Respondent, Gregory Bereth, asked Vergo to sell 

the Mungari Leases to him.  Vergo agrees to sell the Mungari Leases to 

                                                           
1
 See Mungari Joint Venture Agreement signed by all parties on 7 September 1998. Exhibit 4: 

Annexure “A” Affidavit of Rodney Scott Lehmann dated 10 February 2009.  
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Gregory Bereth for $50,000.00 plus GST
2
.  Vergo told Gregory Bereth 

that the Leases had been mined under a Joint Venture Agreement (the 

Mungari Joint Venture) with Lehmann and Belingheri and that the latter 

two were entitled to two thirds of the ore produced under that Joint 

Venture Agreement
3
. 

 

In May 2006 Gregory Bereth commissioned Assay testing with the 

permission of Vergo from various locations around the Mungari Leases. 

 

In June 2006 Vergo asked the first respondent if he still wanted to buy the 

Mungari Leases from him.  The first Respondent confirmed his intention 

to do so.   

 

On 23 June 2006 Vergo, by a letter from his solicitor, requested Lehman 

and Belingheri to consent to him assigning his interest in the Mungari 

Leases to Gregory Bereth within 14 days or the Joint Venture would be 

terminated
4
. 

 

In July 2006 Lehman asked the first Respondent whether he would agree 

to the ore stock piled on the Mungari Leases being milled and the balance 

of the proceeds being distributed two thirds to him and one third to Greg 

Bereth. 

 

On 7 July 2006 Lehman, by letters to Vergo‟s solicitor, reminded Vergo 

that the Joint Venture ore had to be divided at the rate of one third each 

and requested at a meeting on site to measure and divide the Joint 

Venture ore
5
. 

                                                           
2
 Exhibit 38: Affidavit of Philip Rockie Vergo sworn 12 January 2009 at page 2- 4 

3
 Conceded by the Respondents at the outset of the trial : Transcript 23/3/09 p6 

4
 Exhibit 8: Affidavit of Philip Rockie Vergo sworn 12 January 2009 at page 2. 

5
 Exhibit 5: Affidavit of Rodney Scott Lehman sworn 9 June 2008 at page 5 
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On 8 July 2006 Lehman and Belingheri did not give the required notice 

that they consented to Vergo transferring his interest in the Mungari 

Leases to the first respondent so the Joint Venture automatically 

terminated.   

 

On 14 July 2006 Belingheri‟s half share in G15/18 was transferred to 

Vergo.   

 

On 20 July 2006 Lehmann discusses treatment of the ore with Gregory 

Bereth and agrees that if treated at Greenfields Higginsville Mill, the 

transport and treatment cost would be deducted and the balance of the 

proceeds of the ore would be distributed two thirds to Lehmann and one – 

third to Gregory Bereth.
6
 

 

On 31 July 2006 Lehmann receives information from Higginsville 

Mining Pty Ltd that the ore could not be treated until at least March 2007. 

 

On 2 August 2006 Vergo, by a letter from his solicitor to Lehmann, 

consented to Lehmann removing two thirds of the Joint Venture Ore to 

G15/18. Lehmann subsequently removed two thirds of the stockpile.
7
 

 

In August 2006 Lehman moved two thirds of the two ore stock piles on 

M15/312 (“low grade stock pile 2” and “high grade stock pile 1”) 

comprising part of the Joint Venture ore to G15/18.  Lehman did not 

move any other part of the much larger Joint Venture ore stock pile (“top 

soil stock pile 5” and “malek stock pile 6”). 

 

                                                           
6
 Exhibit 5: at page 6 

7
 Exhibit 5: at page 6 
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On 5 September 2006 Vergo‟s half share in G15/18 was transferred to 

Greg Bereth, the first respondent. 

 

On 23 August 2007 Vergo gave written notice of termination of the Joint 

Venture to Belingheri and to Lehman.   

 

On 27 August 2007 Vergo personally handed a copy of the notice of 

termination to Belingheri who signed a confirmation of receipt of the 

notice.  

 

In January 2008 the first respondent, Greg Bereth, pays Vergo $50,000.00 

plus $5,000.00 GST for the Mungari Joint Leases and his interest in the 

Joint Venture ore
6
. 

 

In February 2008 Dane Bereth, the second Respondent, commissioned 

Assay testing on samples from some mining collars on the Mungari 

Leases. 

 

Between late February to March 2008 the respondents say they did some 

of their own mining on the Mungari Leases at the side of a historical mine 

shaft in the bottom west corner of M15/312.  They contend that they dug 

out the area to expose the shaft and they dug out large costeans around 

the shaft chasing costeans surrounding the shaft.  The second Respondent 

estimates that they excavated approximately 1000 to 1200 tonne of high 

grade ore for milling which was stock piled at the site.  Further he says 

that the mining activities were completed and the shaft and costeans were 

back fueled. 
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On 6 March 2008 Gregory Bereth approaches Lehmann to see if he 

would sell him the ore stockpiled on G15/18. Lehmann declined to sell 

the ore and told Gregory Bereth not to move the ore on the tenement.
8
  

 

On 13 March 2008 Lehman attends G15/18 and takes photos of the ore 

stockpiled and the sees the ore in tact. 

 

On 15 March 2008 Whelans undertook a survey of all stock piles located 

on the Mungari Leases and on G15/18 on instruction from G & D Mine 

Services
9
. 

 

In April 2008 Vergo lodged his transfers for the Mungari Leases to the 

second respondent, Dane Bereth.  The second respondent becomes the 

owner of the Mungari Leases in lieu of Vergo on 28 April 2008.   

 

Between 30 April 2008 and 9 May 2008, 8966.41 tonnes of (wet) ore was 

carted back on logistics from M15/312 and G15/18 to the Greenfields 

Gold Treatment Plant in Coolgardie on instructions from G & D Mine 

Services. 

 

Between the same dates the second respondent contends that they spent 

three days tramming at least 1000 to 1200 tonne of ore they had 

excavated from the historical shaft for it to be collected and transported 

by bark on logistics to the Greenfields Mill together with the stock piles 

from M15/312 and G15/18. 

 

On 1 May 2008 Lehmann receives information that Higginsville has been 

contacted by Gregory Bereth to process a parcel of ore.   

                                                           
8
 Exhibit 5: at page 7 

9
 Exhibits 24 – 27. 
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On 13 May 2008 Lehmann attends G15/18 and finds the stockpile has 

been removed.
10

 

 

On 27 May 2008 a Toll Milling agreement was entered into between 

Higginsville and G & D Mine Services. 

 

Between 31 May 2008 and 4 June 2008 Higginsville milled the ore 

delivered to it by bark on logistics on behalf of G & D Mine Services.  

After crushing and drying at the mill, 8316 tonne of dry ore was milled 

and 1063.83 ounces of gold was recovered.  The grade of the ore milled 

was 4.263 tonne grams per tonne
11

. 

 

On 11 June 2008 Higginsville issued a tax invoice to G & D Mine 

Services for $256 132.80. On the same date an injunction was granted 

preventing Higginsville from disbursing the proceeds of the treatment of 

the ore. 

 

1. Does the court have jurisdiction? 

 

 Pursuant to section 132(1) of the Mining Act 1978 a Warden‟s 

Court has jurisdiction to hear and determine all such actions, suits 

or other proceedings cognizable by any court of civil jurisdiction as 

areas arise in respect of:- 

 

(b) the title to, and ownership or possession of mining tenements 

or mining products; and 

                                                           
10

 Exhibit : at page 8 
11

 Exhibit 23 : Affidavit of Robert Colville. 
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(e) specific performance of contracts relating to mining 

tenements or mining. 

 

And generally all rights claimed in, under or in relation to any 

mining tenement or purported mining tenement, or relating to any 

matter in respect of which jurisdiction is under any provision of the 

Mining Act 1978 conferred upon the Warden‟s Court. 

 

Additionally, pursuant to section 85 of the Mining Act:- 

 

(1) subject to the Act and to any conditions to which the mining 

lease is subject, a mining lease authorizes the lessee thereof 

and his agents and employees on his behalf to - 

  

(b) take and remove from the land any minerals and 

dispose of them; and 

 

(2) subject to this Act and to any conditions to which the mining 

lease is subject, the lessee of a mining lease - 

 

(b) owns all minerals lawfully mined from the land under the 

mining lease. 

 

Clearly, this court has jurisdiction to consider this matter pursuant to 

section 132(1)(b) or indeed, section 132(1)(e) given the action by the 

Plaintiff is brought pursuant to section85(1)(b)
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of the Mining Act.  At the time of the Plaintiff mining the ore, Philip Vergo was 

the registered owner of M15/312 and M15/544 and as the owner he formed a 

joint venture to mine the ore, the Mungari Joint Venture agreement. The 

agreement was signed by Lehman, Belingheri and Philip Vergo (“Vergo”) on 

7 September 1998 and is the agreement, which established a contractual 

agreement
12

 between the parties that in summary: 

 

(1) maintained each party shall be responsible only for his 

obligations as set out in the agreement; 

 

(2) the rights, duties, obligations and liabilities of the parties are 

several; 

 

(3) allowed any party may withdraw from the joint venture upon 

giving notice to the other parties (clause 8.1); 

 

(4) would terminate the agreement if Vergo withdraws from the 

joint venture (clause 8.2); 

 

(5) upon any party withdrawing from the joint venture, allowed 

calculation, division and payment of the proceeds of the ore 

mined up to the date of the withdrawal, such that each shall 

be entitled to the net proceeds of the sale of the ore at the rate 

of one third each (clauses 7.1 and 8.1).  The net proceeds 

being the gross revenue actually received from the sale of the 

ore less the cost of the transport and treatment of the ore 

(clause 7.2). 

                                                           
12

 Exhibit 5: Affidavit of Rodney Scott Lehmann sworn 9 June 2008 see Annexure „A‟ 
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(6) Notwithstanding termination of the joint venture, each party 

shall be equally liable for the cost borne by any party in the 

rehabilitation and restoration of the tenement (clause 9.2). 

 

Despite the respondents closing submissions, the first and second 

Respondent through counsel conceded at the outset 
13

 that the Plaintiff 

and Belingheri, each had an entitlement to (1/3) of the ore mined pursuant 

to Mungari joint venture agreement.  This is entirely consistent with 

clauses 7.1, 7.2 and 8.1 of the joint venture agreement itself.  This 

concession (and indeed the Mungari Joint Venture agreement) clearly 

invoke section 132(1) of the Mining Act 1978 and thereby give the court 

jurisdiction to deal with this plaint.  

 

2. Has the plaintiff established a cause of action? 

 

It follows that the plaintiff has established a cause of action
14

.  It is clear 

that the ore milled between 31 May and 4 June 2008 at Higginsville was, 

at least in part, ore mined by the plaintiff and Belingheri pursuant to the 

Mungari Joint Venture agreement.  The Mungari Joint Venture agreement 

not only gave the plaintiff a clear contractual right to share in the profits 

made pursuant to the joint venture agreement, it also conferred a 

proprietary right by virtue of the definition of the project. 
15

 

 

This property right was confirmed by the evidence of Philip Vergo who: 

 

                                                           
13

 See transcript page 6; also evidence of Dayne Gregory Bereth at page 104 of Transcript 24/4/09. 
14

 See transcript pages in (13) for details of concessions made. 
15

 Clause 1(b) of the Mungari Joint Venture Agreement. See also clauses 4.6, 6.2 and 7.1  
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(1) acknowledge the proprietary rights of Lehman and Belingheri in the 

ore mined by the Mungari joint venture; and 
16

 

 

(2) confirmed that he only assigned to the first respondent his interest 

in the mining leases and his one third entitlement in the joint 

venture ore. 
17

 

 

The transfer of Vergo‟s interest did not occur until April 2008, although it 

seems that the $55,00.00 sought by Vergo was paid by the first 

Respondent in February 2008. 

 

This evidence of Vergo was eventually conceded by the second 

Respondent during cross-examination. 
18

 

 

It is most unusual that the Respondents‟ closing address clearly 

contradicts not only the above evidence, but the filed response of the first 

and second Respondent, the opening and concessions made by Mr Marsh 

on behalf of the respondents at the outset of the trial.  In closing, Mr 

Healey, on behalf of the respondents, fails to acknowledge any of the 

earlier concessions and maintains that: 

 

“The plaintiff has not established a cause of action, nor is the 

plaintiff entitled to relief under Mungari joint venture as the 

agreement does not confer any interest on the plaintiff”. 

 

An application to amend the response filed on behalf of the first and 

second respondents‟ has been refused and therefore, to give any weight to 

                                                           
16

 Exhibit 38: See paragraph 5 of Affidavit of Philip Vergo  
17

 Exhibit 38: See paragraph 9, 15 and 20 of Affidavit of Philip Vergo 
18

 See page 104 of the trial transcript at paragraph 20-30 
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this submission, in light of the filed response and concessions would, in 

my view, undermine the trial process and the decision made on the 

Interlocutory Application.  The plaintiff is entitled to know the response 

to their claim at the outset of the trial and entitled to rely on any formal 

concessions made by the opposing party or their counsel.  I therefore do 

not and cannot accept this part of the closing submission made by the 

respondents.  I find that the Plaintiff has established a cause of action and 

the relief sought is not defective. 

 

The real question for the court to determine is one of quantum, as was 

also conceded by first and second respondents at the outset of the trial. 
19

 

 

The Plaintiff must show on the balance of probabilities that all of the ore 

mined by Higginsville was all produced by the efforts of the Mungari 

Joint Venture in order to be entitled to one third of the entire profit of 

1063.83 ounces of gold which was recovered. 

 

3. Was further mining undertaken by the first and second respondent in 

February or March 2008? 

 

The plaintiff gave evidence that “at the completion of the [joint venture] 

mining operation we have mined approximately 7,800 ton of ore”. 
20

 

 

Mr Lehman maintained this figure in his evidence, however during cross-

examination
21

 he stated that he was unsure where that figure came from 

and that it was only an estimate.  No clear measurement was taken by 

                                                           
19

 At trial transcript page 6 - 7 
20

 Exhibit 4 :Paragraph 12 Lehman Affidavit dated 10/2/2009 
21

 Page 24 of the transcript dated 24/3/2009 
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Lehmann but ultimately 8,966.41 ton of ore was transported by Barcon 

Logistics to the Greenfields Mill
22

. 

 

The mill recovered 1 063 ounces or 33 089.43 grams of gold. The grade 

of the material mined is explored by Peter Taylor, a geologist with some 

20 years of experience, in his expert report
23

. It is clear, and excepted that 

the tonnage transported by Barcon Logistics were wet tonnes. He 

concludes that the data available confirms coarse gold present within the 

deposit. The observed grade, he says, from the grade control data is 

consistent with the grades obtained from the mill figures. 

 

In his professional opinion, Mr Taylor confirmed that the plaintiff‟s 

version of events was entirely consistent with the amount of material 

mined, which he was said was supported both by his physical 

observations at site and his application of his professional expertise as a 

geologist. In relation to the quantity of ore, he concluded that “The 

amount of material milled is consistent with the material contained within 

the stockpiles surveyed by Whelans”
24

. He saw no evidence of 

excavations that had been backfilled. Primarily, this observation was 

based on observations of soil erosion, and vegetation and no significant 

challenge was mounted by the Respondents in respect of that assertion. 

 

Mr Belingheri also gave evidence that he did not see any evidence of 

mining, in fact he maintained that the relevant area was undisturbed. He 

concluded that there was no mining done in February or March 2008. 

 

                                                           
22

 Exhibit 8 : Affidavit of Michael Rowell Attachment B 
23

 Exhibit 10 page 4 and Exhibit 11. 
24

 Exhibit 10 at page 8. 
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In contrast, Mr Dane Bereth gave evidence at trial that he conducted 

mining on site in February 2008.  He says that he and the first respondent 

found an area previously costeaned where there were large veins of quartz 

and they decided to extract those large veins of quartz at about this time.  

At page 92 of the transcript he states, and 

 

“We used an excavator to remove the vein, the quartz vein, from 

the ground, basically because it was the best way to get at it without 

picking up the top soil, or too much dilution in with the quartz.  I 

think it was a bucket.  It was only a metre wide.” 

 

The mining was in the vicinity of the historical shaft, and occurred 

between 2 February and 17 February 2008.  He estimates that during that 

time, he and the first respondent mined 25 kilos gold before covering it up 

again.  Approximately 1,000 to 1,200 ton of high grade ore was mined 

from the area marked “A” on the map of the tenement at this time. 

 

It is important to note that the affidavit filed on behalf of the first 

respondent, sworn 30 June 2008 failed to indicate any additional mining 

in February 2008 
25

 a fact accepted by the second respondent in cross-

examination.  Further, that the affidavit evidence in support of the 

contention by Dane Bereth of the additional mining carried out at this 

time contained significant errors that were explored during oral evidence.  

This included an estimate of the costeanes dug being “at least 20 metres 

long, 5 metres deep and 1.5 metres wide” 
26

.  At trial he agreed that “it 

                                                           
25

 Transcript at page 143 
26

 At page 156 of the transcript 
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wasn‟t that size.  It wasn‟t that big” 
27

 before estimating the costeanes 

were actually 5 to 10 metres in length.
28

 

 

There is, Mr Bereth agreed, “not one piece of physical evidence of the 

mining being done, no independent measurement of what was allegedly 

mined” 
29

. 

 

In fact, many of the assertions made by the second respondent about the 

alleged mining in February 2008 were contradicted by other physical 

evidence before the court. 

 

Mr Bereth alleges that the mining was done with an excavator, a Cat 330, 

owned by Neil McWhirter.  This type of equipment needs a permit to be 

floated to and from any site.  The respondents were unable to show 

through any invoice or any financial record either the hire of this machine 

or the payment of the permit to get the machinery to site at this time.  In 

contrast, Mr Orlande from Hampton Transport Services produced records 

that show that a cat 330 excavator belonging to Mr McWhirter, namely 

McWhirter Drilling, was picked up from Parkerston on 23 July 2008 and 

delivered to Mungari site.  Prior to that the machine (cat 330 excavator) 

had not left the Burlong Black Swan area between December 2007 and 

April 2008 .
30

 

 

No recent excavation was seen by Brian Trowell, a truck driver from 

Barcon Logistics, who attended the Mungari site on 30 April 2008 to 7 

May 2008.  His evidence was that he failed to see “any mining activity” at 

                                                           
27

 At page 156 of the transcript 
28

 At page 157 of the transcript 
29

 At page 169 of the transcript 
30

 See Exhibit 2 
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that time.  He said that the piles of dirt he moved to the Greenfields Mill 

had been there for a while, “it had rained on them and they had been 

washed clean” 
31

.  He also noted that there was no evidence that heavy 

machinery traversed the land 
32

. 

 

These were similar to the observations of Mr Michael Rowell, Transport 

Manager from Barcon Logistics who attended the Mungari site with the 

first respondent in April 2008.  He had the Whelan Survey, commissioned 

by the respondents, and was referred to the various piles of dirt that 

Gregory Bereth wanted transported for milling.  He was not to refer to 

anything at site “A” and not shown to any stockpile at that site 
33

. 

 

The Whelan Survey, conducted by Wayne Halliday, mapped only what 

the first and second respondent showed him on the Mungari site.  He 

inspected the site on 15 March 2008 and produced a report dated 20 

March 2008. 
34

  Again he failed to see any disturbed ground at site “A” or 

any plan or equipment on site.  His evidence directly contradicts 

photographic evidence attached to the affidavit of the second respondent 

dated 9 March 2009. 
35

  During the trial Mr Halliday was asked “can I 

take you to the next page described as “high grade or stockpiles from 

shaft area waiting to be moved by loader.  Did you see anything like that? 

No” 
36

 

 

                                                           
31

 See page 30 of the transcript 
32

 See page 31 of the transcript 
33

 See page 124 of the transcript 
34

 See Exhibit 24 
35

 See photo 29 Affidavit of DGB dated 9 March 2009 
36

 See page 59 of the transcript 
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The first and second respondents, while sampling and testing ore on site, 

failed to assay or test any ore allegedly mined by them in February 2008 

operation.  

 

Further they failed to produce any financial records for the period even for 

fuel purchased for the equipment they say was used, and denied keeping 

any such record even for tax purposes. 
37

 

 

In short, the evidence of the second respondent, I found unreliable, 

inherently conflicting and unsupported by corroborative evidence.  He 

was unconvincing that any additional mining took place in or around 

February 2008.  He had little regard for the fact that material filed with 

the court needed to be accurate and when referred to errors in his affidavit 

he stated “he didn‟t really check a lot of that stuff” 
38

.  His evidence was 

misleading, vague and in my view dishonest.  I am unable to accept that 

any additional mining was carried out in February 2008 by the first or 

second respondent.  

 

I am satisfied on all of the evidence before me to the required standard 

and that all of the material milled was mined by the Plaintiff pursuant to 

the Mungari Joint Venture. 

 

While I need not explore the point in light of the above finding, I also 

question the right for the respondents to mine the lease at all in February 

2008.  The tenement was not transferred until April 2008 and Philip 

Vergo was very clear in his evidence that he gave permission for 

                                                           
37

 See page 210 of the transcript 
38

 See page 153 of the transcript 
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“sampling” by the respondents but not mining until the money was 

exchanged and the transfer complete. 
39

 

 

4. What relief follows to the plaintiff? 

I am satisfied on all the material before me that the plaintiff has 

established a cause of action the claim is proved on the balance of 

probabilities,  and that relief should follow. 

 

In light of my conclusion that all of the ore milled by Higginsville 

between 31 May 2008 and 4 June 2008 was mined in the course of the 

Mungari Joint Venture, the proceeds of gold held in trust by Higginsville 

Mining Pty Ltd should now be transferred to the gold account for plaintiff 

to be held in trust as the trustee for the third respondent, Mr Belingheri.  

This confirms the profits of the ore mined as determined by the Mungari 

Joint Venture Agreement, that is one third of the proceeds to each of the 

parties.  I note that, in relation to the share apportioned to Mr Philip 

Vergo, that share was transferred or in fact gifted by Mr Vergo to the first 

and second respondents upon payment of $55,000.00 and transfer of the 

mining leases previously registered to him. 

 

COSTS 

 

The Respondents are to pay the Plaintiff‟s costs in an amount, if not 

agreed, to be assessed and taxed. 

                                                           
39

 See page 220 of the transcript 


