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E CAMPIONE M: 

 

WARDEN'S REPORT AND RECOMMENDATION TO THE MINISTER  

 

PROCEEDINGS 

1   An application for Mining Lease 37/1291 was filed by Woodbine 

Aviation Pty Ltd ("the applicant") on 8 September 2009.  On 17 

September 2009 Jabiru Metals Limited ("the objector") lodged an 

objection.   

2   The land the subject of the application is in Leonora and is known 

as “Wendy Bore”.   

3   The application for mining tenement discloses that the area in 

question is some 8.3 hectares.   

4   The grounds of the objection are as follows:   

(1) That the application encroaches on the area of L37/189 and on the area 

of LA37/200.  The objector asserts that LA37/200 was lodged with the 

Department of Mines and Petroleum prior to the application;  

(2) That the grant of the application will injuriously affect, hinder or 

obstruct the rights of the objector, and will interfere with the operations 

undertaken on L37/189;  

(3) The grant of the application will injuriously affect, hinder or obstruct 

the rights of the objector and will interfere with the operations to be 

undertaken on LA37/200 upon its grant;  

(4) That the applicant has failed to comply with the requirements of the 

Mining Act 1978 ("the Act") and the Mining Regulations 1981 (“the 

Regulations”) with respect to the application; and  

(5) That specifically the applicant has failed to lodge a mining proposal or 

a mineralisation report as required by section 74(1)(ca) of the Act and the 

application is therefore incapable of being granted by the Minister under 

the Act. 
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5   A certified copy of the mining tenement register search for 

prospecting licence 37/6762 was handed up to me in court and is not in 

issue from the applicant's perspective in any event.   

6   The objector relies on the following afffidavits:  

 (1) Affidavit of Iva Sertic affirmed 29 October 2009; and 

(2) Affidavit of Victoria Twiss sworn 15 October 2009. 

7   The applicant relies on the affidavit of Gary Hamilton Lawton 

sworn 25 November 2009. 

8   It appeared from my assessment of the court documents that before 

me for determination on 26 November 2009 was an interlocutory 

application for determination of a preliminary issue that the application be 

dismissed for noncompliance with s.74(1)(ca) of the Mining Act. 

9   As the application is for a mining lease, a Warden does not have 

power to either grant or dismiss the application, but only make a 

recommendation to the Minister supported by a report recommending 

either the grant or refusal of the application. 

10 By the time I heard submissions that much had been conceded by the 

objector. 

11 Further, despite the outline of written submissions submitted by the 

applicant, at the hearing the applicant conceded that a Warden has the 

power to consider an application on a single issue only without the 

necessity for the matter to proceed to a full hearing with the calling of 

evidence and the matter being tested on its merits in relation to every 

aspect of the objection.  Of course it is now well-established (if there was 

ever any doubt) that the court is not hearing an objection but is hearing an 

application. 

12 Therefore, the applicant and the objector were in agreement that the 

application was listed for hearing before me on 26 November 2009 in 

relation to a single issue only, that being the compliance issue raised by 

the objector.  Both the applicant and the objector's counsel each agreed 

that my task was confined to making a recommendation to grant or refusal 

on the basis of that issue only. 
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POWER TO DETERMINE ON A SINGLE ISSUE 

13 In St Barbara Ltd v Minister for Energy, Resources, Industry and 

Enterprise [2008] WASCA 248 the Court of Appeal was dealing with an 

application for a miscellaneous licence.  Nevertheless, I did not, with 

respect, consider Steytler P (as he then was) to be confining his comments 

to applications that are within the gift of the Warden, that is where the 

Warden has the power to grant or refuse.  At paragraph 39 of his reasons 

His Honour stated: 

“In putting this second submission counsel for the appellant 

placed emphasis on the fact that even when sitting in an 

administrative capacity the Warden plays an important filtering 

role acting as the initial primary reviewer of evidence in relation 

to the merits of a tenement application.” 

14 His Honour said that this is apparent from the scheme of the Act which, as 

I have noted, requires the Warden or Mining Registrar (if there is no 

objection) to first assess the application (and the objection, in the case of a 

Warden) for the purpose of making a recommendation to the Minister (in 

the case of an application for exploration and retention licences and 

mining and general purpose leases) or to decide the matter (in the case of 

applications for prospecting or miscellaneous licences).  His Honour went 

on to say at paragraph 41: 

“There is nothing in the Act as it stands (and as it stood at the 

relevant time) that would require the Warden, in every case in 

which there is an objection, to hear and determine the whole of 

the merits of the application regardless of the nature, or merit of 

the objection.  If the objection raises a single point presenting an 

insuperable obstacle to the application (for example, that the 

application relates to land that is not open for mining, or is 

outside the State of Western Australia), there is nothing in the 

words of the Act, or in its scheme, even having regard to the 

usual aids to interpretation, that would lead to the conclusion 

that the Warden could not simply decide that one point without 

further investigation or report.  He or she would still have heard 

and determined the application and his or her refusal of it would 

be no less a refusal on that account, if on appeal the Minister 

was to disagree with the Warden's conclusion, that might lead to 

inconvenience, in the sense that the Minister might then have to 

conduct his own investigation, and hear evidence and 

submissions on any wider matters in contention.  But that, of 
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itself, provides no sufficient warrant for reading into the Act a 

requirement that the Warden is, in every case, to investigate, or 

receive evidence and submissions with respect to, every aspect of 

the merits of each application.” 

15 I have read his Honour's comments as applying to the provisions of the 

Mining Act in the wider sense and consider, with respect, that his 

comments are not confined to applications for miscellaneous licences as 

was the application before the Court in that instance.  Accordingly, I am 

satisfied that I have the power to determine this single issue. 

BACKGROUND 

16 The following facts are agreed by the parties:   

(1) On 8 September 2009 the applicant lodged the application with the 

Mining Registrar in Leonora (as per form 21 attached to the Sertic 

affidavit: page 8);   

(2) The application has been made pursuant to s.49 of the Act on the basis 

that the applicant is the registered holder of prospecting licence 37/6762 

("P37/6762") over the land the subject of the application as per the 

Department of Mines and Petroleum search dated 14 October 2009 

attached to the Twiss affidavit at page 8.;  

(3)  The application was not accompanied by a "mining proposal" or a 

statement in accordance with s.74(1)(a) and a "mineralisation report" (as 

those terms are defined in the Act) as required by s.74(1)(ca) of the Act 

(Sertic affidavit paragraphs 4 to 5 in page 4);   

(4) Neither a mining proposal nor a minerlisation report has been lodged 

in relation to the application.  See pages 4, 5 and 6 of the Sertic affidavit 

(from C); and   

(5) The applicant claims to have expended the following amounts on 

P37/6762:   (i) $2038 for the expenditure year ending 13 September 2006; 

(ii) $2068 for the expenditure year ending 13 September 2007; (iii) $2135 

for the expenditure year ending 13 September 2008.  

17 The expenditure is not admitted by the objector. 

The objector maintains that there is no evidence before the court of the 

applicant ever having filed a mining proposal.  Before the court is the 

affidavit of Garry Hamilton Lawton sworn 25 November 2009, annexing 

a copy letter (GHL1) from the Regional Mining Registrar at Leonora 
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stating that a low-impact mining operations proforma was received at that 

office at 12.18 pm on 24 November 2009 and that the document has been 

forwarded to head office. 

18 The objector says that there is no evidence before the court that the 

required document has been filed.  It points to the fact that the said 

document was not annexed to the affidavit referred to above and asserts 

that given it’s importance it very well should have been.  The objector 

asserts that the affidavit is evidence of nothing and that no weight attaches 

or should be attached to it. 

THE LAW 

19 Section 74 of the Act provides: 

 74. Application for mining lease 

 (1) An application for a mining lease — 

 (a) shall be in the prescribed form; 

 (b) shall be accompanied by the amount of the prescribed rent for the first year 

of the term of the lease or portion thereof as prescribed; 

 (c) shall be accompanied by the prescribed application fee; 

 (ca) shall be accompanied by — 

 (i) a mining proposal; or 

 (ii) a statement in accordance with subsection (1a) and a mineralisation 

report prepared by a qualified person; 

  and 

 (d) shall be lodged at the office of the mining registrar. 

 (1a) The statement referred to in subsection (1)(ca)(ii) shall set out information about the 

mining operations that are likely to be carried out in, on or under the land to which 

the application relates including information as to — 

 (a) when mining is likely to commence; 

 (b) the most likely method of mining; and 

 (c) the location, and the area, of land that is likely to be required for the 

operation of plant, machinery and equipment and for other activities 

associated with those mining operations. 

 (2) The applicant shall at the request of the mining registrar or warden furnish such 

further information in relation to the application, or such evidence in support thereof, 

as the mining registrar or warden may require but the mining registrar or warden 

shall not require any information or evidence relating to assays or other results of 

any testing or sampling that the applicant may have carried out on the land the 

subject of his application. 
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 (3) Within the prescribed period the applicant shall serve such notice of the application 

as may be prescribed on the owner and occupier of the land to which the application 

relates and on such other persons as may be prescribed. 

 (4) The application shall be made by reference to a written description of the area of the 

land in respect of which the lease is sought, and be accompanied by a map on which 

are clearly delineated the boundaries of that area. 

 (5) The Director General of Mines shall ensure that — 

 (a) any document referred to in subsection (1)(ca) that accompanies the 

application; and 

 (b) any document furnished by the applicant in response to a request under 

subsection (2), 

  are made available for public inspection at reasonable times. 

 (6) The regulations may require a person to pay a fee specified in the regulations — 

 (a) for inspecting a document referred to in subsection (5); or 

 (b) for obtaining a copy of the document or any part of it. 

 (7) In this section — 

 likely means reasonably likely having regard to the information available to the 

applicant when the application is made; 

 mineralisation report means a report that sets out details of exploration results in 

respect of a deposit of minerals located in, on or under the land to which the 

application relates, including details of — 

 (a) the type of minerals located in, on or under that land; 

 (b) the location, depth and extent of those minerals and the way in which that 

extent has been determined; and 

 (c) analytical results obtained from samples of those minerals; 

 qualified person means a person who — 

 (a) is a member of a prescribed body; and 

 (b) complies with any requirement of the regulations as to relevant qualifications 

or experience. 

 

 The issues therefore are whether there has now been compliance with 

section 74(1)(ca), whether there is any evidence of that fact before the 

court and whether that makes any difference.  In the event the court is 

satisfied that there has now been compliance then the second issue 

becomes one of whether that subsequent compliance cures the non-

compliance issue. 

OBJECTOR'S SUBMISSIONS 

20 The objector's counsel submitted that there had not been and could not 

have been compliance with the Act.  In support of this submission the 
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objector relies on the case of Mineralogy Pty Ltd v Kuruma 

Marthudunera Native Title Claimants [2008] WAMW 3.  I was 

referred to paragraph 101 of Warden Calder's decision where he stated: 

“Accompanied is not defined in the Act.  Its meaning is that given 

in ordinary usage in the legislative context.  As used in 

paragraphs b, c, c, a of sb.74(1) of the Act and as used in other 

similar provisions of the Act, it means and has the effect that 

the...statement must be lodged with and at the same time as the 

application for grant of the general purpose lease is lodged.” 

21 The objectors also referred me to a further decision of Warden Calder in 

Hill River Coal Pty Ltd v Rainea Holdings Pty Ltd [2005] WAMW 

28.  In that case the Warden considered the requirement that an 

exploration licence application be accompanied by a statement pursuant to 

s.58(1) of the Act and characterised such a statement as one "that must 

accompany an application...when the application is lodged." 

22 In support of its submissions the objector referred me to and relied on the 

second reading speech from Hansard, Legislative Assembly, 26 August 

2004 at page 5729. 

23 The objector particularly relies on the following passage where Mr C.M. 

Brown stated: 

“The holder of a licence will need to either lodge a mining 

proposal with a mining lease application or, alternatively, 

provide enough information to satisfy the director of the 

geological survey of this State that significant mineralisation 

exists in the area applied for.  This is a significant change that I 

am confident will help restore the proper use of a mining lease 

for mining operations rather than it being used as a de facto 

exploration title.... 

Details of mineralisation and information about the likely 

method of mining and infrastructure needs provided with new 

mining lease applications will establish a basis for native title 

claimants to assess the potential impact on native title rights, 

thereby laying the strong foundation on which the parties can 

negotiate the grant of the title.” 
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24 Counsel for the objector submits that s.74(1)(ca) amounts to an 

insuperable obstacle to the applicant and relies on the second reading 

speech.  Counsel also submitted that the purpose of the Act and the intent 

of the Act support its position.   

25 The objector asserts that the failure by the applicant to lodge a mining 

proposal or a mineralisation report with the application is fatal to the 

application and that the application should be refused on that basis.  They 

refer to dictionary definitions of "accompanied by" and suggest that it 

may be interpreted to mean "concurrently with", "at the same time as" or 

"simultaneously with" in the context of s.74(1)(ca).  The applicant asserts 

that strict compliance is required with s.74(1)(ca) of the Act and relies on 

the Amendment Act extending the term for exploration licences and 

prospecting licences and introducing the requirement for certain 

documents to be lodged with a mining lease application. 

26 In relation to the second reading speech and the Amendment Act the 

objector submits that the amendments were introduced to ensure that 

applicants for mining leases are ready to mine in that:  (a) the extension of 

time for exploration and prospecting licences provides a longer period for 

tenement holders to identify any resource on the tenement, and (b) the 

requirement that certain documents be lodged with the mining lease 

application aims to ensure that the applicant is at the time of the 

application ready to mine having completed the exploration or prospecting 

process. 

27 The objector has formed the conclusion that the applicant is not ready to 

mine but has lodged the application solely to maintain an interest in the 

ground the subject of P37/6762 and asserts that this is contrary to the 

policy that underpins the Act. 

SUBMISSIONS OF APPLICANT 

28 The applicant's submissions in relation to a recommendation for grant 

were limited.   

29 The affidavit of Mr Lawton annexes a copy of a letter from the Mining 

Registrar in Leonora confirming receipt of a low-impact mining 

operations proforma that was received at that office at 12.18 pm on 24 

November 2009.  A low-impact mining operations proforma is a 

document produced by the Department of Mines for the assistance of its 

clients.  There is no definition or prescription of a mining proposal within 

the Act or Regulations.  There is no document specified as a mining 

proposal included in a schedule to either the Act or the Regulations.  The 
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Legislation does not specify the form that a mining proposal is to take or 

what is to be contained in it.  Obviously there is a wealth of difference 

between information that would necessarily be provided in relation to a 

low-impact mining operation as opposed to mining operations sought to 

be undertaken by a major player in the arena.  A low-impact mining 

operations proforma is a document developed by the Department of Mines 

for the assistance of its clients in providing the necessary information to 

the Department.  It is available to be utilised by a client and is regarded as 

complying with the requirement to submit a mining proposal.  In fact the 

low-impact mining operations proforma form specifies that the applicant 

should consult with their environmental officer or the relevant 

environmental officer to check that the LIMO proforma is suitable for 

their mining proposal.  The documents can be downloaded online from 

the Department's web site. 

30 I am satisfied pursuant to the annexure to Mr Lawton's affidavit that the 

LIMO proforma has now been lodged with the Leonora Registry of the 

Department.  In my view it is not necessary for that document to have 

been annexed to the affidavit as applying commonsense the letter from the 

Regional Mining Registrar speaks for itself and is (hearsay) evidence of 

the receipt of that document.  I am satisfied that there has now been a 

filing of the required document however the question remains whether 

that is considered compliance with the Legislation. 

31 The applicant has referred me to and relies heavily on Warden Calder's 

decision in Mineralogy Pty Ltd v Kuruma Marthudunera Native Title 

Claimants [2008] WAMW 3.  At paragraph 108 of that decision 

Warden Calder said: 

"I consider it to be the intention of Parliament, expressed in 

paragraph 75(6B) of the Act, but the Minister is not obliged in 

every case to refuse an application for the grant of a general 

purpose leaf where there has been noncompliance with the 

provisions of the Act by the applicant.  In this case in relation to 

the noncompliance by Mineralogy with the provisions of s.74 of 

the Act, there are some factors that I consider the Minister could 

properly take into account in determining that the 

noncompliance should not result in a refusal.  Those matters are 

that the Minister will be aware of the nature of the proposed 

mining operations on the granted mining leases in connection 

with which GPLA8/63 is made.  The applicant did subsequently 

lodge, well before the hearing of this matter before the Warden, a 

statement that could be said to comply, to some extent at least, 
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with the provisions of s.74.  In the circumstances I am not 

prepared to recommend refusal of the grant of the tenement on 

the basis of noncompliance with s.74." 

32 It would seem from that case that noncompliance with the provisions of 

s.74 was only one of the grounds of objection aired before the Warden.  

Ultimately, however, the Warden did recommend the refusal of the grant 

of GPLA8/63.  Effectively, Warden Calder's decision was that he would 

not refuse to grant on the basis of noncompliance with s.74 in and of 

itself, however, all of the other grounds of objection were extensively 

canvassed before the Warden in that case leading to the eventual refusal.  

It is also the position in that case that the applicant did lodge, apparently 

well before the hearing of the matter before the Warden, the statement and 

I could not detect in my reading of the judgment any prejudice to the 

objector as a result of that. 

33 In Pilbara Iron Pty Ltd v BHP Billiton Minerals Pty Ltd and Ors 

[2005] MAMW 25 Warden Temby said: 

“Further, there is a statutory requirement to tell the objector 

what the applicant proposes to do.  It is put that the 

miscellaneous licence applications ML47/132 and ML47/134 

should not be granted for this reason alone.  I accept counsel for 

the objector's argument.  I am not inclined to permit amendments 

sought.  I find that there is insufficent detail in compliance with 

Regulation 37(3) of the Regulations have not been complied with.  

On that ground alone I would refuse to grant the application.” 

34 In Vaughan William Corps and Darryl John Corps v Donald 

Kimberley North [2008] WAMA 15 I dealt with the issue of non-

compliance with Regulation 37 of the Mining Regulations in relation to an 

application for a miscellaneous licence.  The non-compliance in that 

instance was although the applicant had filed a Regulation 37(3) statement 

the objectors complained that it did not comply either sufficiently or at all 

with the Regulations.  I concluded in that case that a Regulation 37(3) 

statement did not form part of either the application or the proceedings 

before the court.  As I understand it the objector is not ordinarily entitled 

to that document unless it is provided voluntarily or there is an application 

pursuant to the freedom of information provisions.  Pursuant to the 

provisions of the Act and Regulations as I read them an applicant is not 

required to make a copy of that document available to the objectors and it 

is not required to lodge it at the same time as the application. 
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35 In that case I considered the language used in Regulation 37(3) in terms of 

whether it was mandatory or is in fact directory.  I refer to the case of 

Project Blue Sky v ABA [1998] 8 HCA 28 per Brennan CJ where he 

said: 

  

“In our opinion, the Court of Appeal of New South Wales was correct in 

Tasker v Fullwood in criticising the continued use of the “elusive 

distinction between directory and mandatory requirements” and the 

division of directory acts into those which have been substantially 

complied with a statutory command and those which have not.  They are 

classifications that have outlived their usefulness because they deflect 

attention from the real issue which is whether an act done in breach of the 

legislative provision is invalid.  The classification of a statutory provision 

as mandatory or directory records a result which has been reached on 

other grounds.  The classification is the end of the inquiry, not the 

beginning.  That being so, a court, determining the validity of an act done 

in breach of a statutory provision, may easily focus on the wrong factors 

if it asks itself whether compliance with the provision is mandatory or 

directory and, if directory, whether there has been substantial compliance 

with the provision.  A better test for determining the issue of validity is to 

ask whether it was a purpose of the legislation that an act done in breach 

of the provision should be invalid.  This has been the preferred approach 

of courts in this country in recent years, particularly in New South Wales.  

In determining the question of purpose, regard must be had to the 

“language of the relevant provision and the scope and object of the whole 

statute”. 

 

36 In Corps v North (supra) I asked the question that although there is an 

obligation on the applicant to comply with the Act and Regulations the 

question is whether Parliament intended that noncompliance to be fatal 

and to result in a refusal of the application. 

37 The obvious tenor of the Act when taken as a whole is to promote and 

encourage mining.  I formed the view in relation to the document in that 

case that it would not have been the intention of Parliament that 

noncompliance would be necessarily fatal to an application.  In that case 

there had been in my view bare compliance with the requirements of the 

Regulation 37 document. 

38 In this case however I have formed a different view.  In my view it was 

the intention of Parliament that there be strict compliance with the 
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requirements of the Legislation in relation to filing an application for a 

mining lease and the use of the word "accompanied" was used 

deliberately by Parliament to connote its intention that the document be 

filed contemporaneously with the application.  In this case the document 

was not provided to the Registrar in Leonora until the eve of the hearing 

before the Warden's Court.  In this case also the canvassing of the 

objections were limited to the noncompliance issue.  There has not been a 

full and proper airing of the matter or a filtering of the evidence before the 

Warden as is required.   

39 In that regard I refer to paragraph 39 of Steytler P's reasons in St Barbara 

Limited (Supra) where he said: 

"In putting this second submission, counsel for the applicant 

placed emphasis on the fact that even when sitting in an 

administrative capacity the Warden plays an important filtering 

role acting as the initial and primary reviewer of evidence in 

relation to the merits of a tenement application." 

40 His Honour said that this is apparent from the scheme of the Act, which as 

I have said, requires a Warden or Mining Registrar if there is no objection 

to first assess the application (and the objection in the case of a Warden) 

for the purpose of making a recommendation to the Minister.  That 

purpose could not be achieved due to the failure of the applicant to 

comply with the statutory requirements. 

41 In this instance I have formed the view that it was the intention of 

Parliament that there be strict compliance with the provisions of 

s.74(1)(ca) of the Act.  Even if there has been subsequent compliance with 

the section this is not sufficient.  I am of the view that it was the intention 

of Parliament that the application and the 74(1)(ca) document to be filed 

contemporaneously with each other, and not piecemeal.  This is 

particularly important given the purpose and intention of the Act.  Again, 

in this instance there has been substantial delay in compliance with no 

adequate explanation.  I consider the lack of compliance to be fatal to the 

Applicant’s application. 

42 It follows from what I have said that I have decided not to recommend the 

application for grant.  Accordingly, I recommend that the Minister refuse 

the grant of ML37/1291. 

 


