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Mining Regulations r. 152 
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Applicant : Mr A Papamatheos 

First Objector : Mr G Irving and Mr S Millman 

Second Objector : No appearance (excused) 

 

 

Solicitors: 
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Case(s) referred to in judgment(s): 

 

Satori v BM2008 Pty Ltd (ACN 005 762 685) [2009] FCA 467  

 

 Mortimer v Opes Prime Stockbroking Limited (ACN 086 294 028) 

(Administrator Appointed) (In Liquidation) [2009] FCA 227 

 

Case(s) also cited: 

National Mutual Holdings Pty Ltd v The Sentry Corporation (1988) 19 FCR 155 

 

Wang v Australian China Marketing Co Pty Ltd [2001] FCA 13 

 

Aquila Resources Ltd v Pasminco Ltd [2004] FCA 39  

 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281988%29%2019%20FCR%20155
http://www.austlii.edu.au/au/cases/cth/FCA/2001/13.html
http://www.austlii.edu.au/au/cases/cth/FCA/2004/39.html
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Australian Competition and Consumer Commission v Fila Sport 

Oceania Pty Ltd [2003] FCA 430  

Australian Competition and Consumer Commission v Virgin Mobile 

Australia Pty Ltd [2002] FCA 1239  

 

Lamb v Hog's Breath Company Pty Ltd (No 1) [2007] FCA 49 

 

Wyllie Group Pty Ltd [2000] FCA 1382 

 

Jacobs v Claudius Enterprises Pty Ltd [1985] ATPR 40-511 

 

 

1.  This is an Interlocutory Application (―the Application‖) brought by the 

Applicant, FMG Pilbara Pty Ltd (―FMG‖), and filed on 13
th
 August 2010, 

in which FMG seeks the substantive hearing of applications for L 47/350, 

47/354, 47/355, 47/361, 47/367 & 47/368 (―the L’s‖) and associated 

objections  KR 102/090, KR 201/090, KR 232/090, KR 233/090, KR 

253/090 and KR 254/090 by Yindjibarndi Aboriginal Corporation 

(―YAC‖) and objections KR 128/090, KR 207/090 and KR 270/090 by 

TR Richardson be all heard before the Warden in Open Court in Perth. 

 

2.  The applications for the Miscellaneous Licences and Objections were 

lodged in Karratha and transferred to Perth by the Warden sitting at 

Karratha for case management by the Perth Warden pursuant to the 

agreement of the parties on 12
th

 March 2010. 

 

3. The Objector, TR Richardson and his legal representative have been 

excused from attendance before the Wardens Court until further notice of 

the Court by direction of this Court dated 17
th
 August 2010. 

  

4. The Application is opposed by YAC and it seeks the substantive hearing 

of the L’s be heard in Karratha. 

 

http://www.austlii.edu.au/au/cases/cth/FCA/2003/430.html
http://www.austlii.edu.au/au/cases/cth/FCA/2002/1239.html
http://www.austlii.edu.au/au/cases/cth/FCA/2007/49.html
http://www.austlii.edu.au/au/cases/cth/FCA/2000/1382.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%5b1985%5d%20ATPR%2040%2d511
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5. In support of the Applications, FMG filed two affidavits sworn by Damon 

Edwards on the 4
th
 March 2010 and 12

th
 August 2010 and Counsel for 

FMG also filed written submissions’. 

 

6. FMG seeks the substantive hearing of the L’s be conducted in Perth rather 

than Karratha and addresses a number of reasons that should occur 

including: 

 

a. Need to expedite the hearing of the L’s and Objections, 

b. Length of time required to hear L’s and Objections, 

c. Availability and Location of Witnesses, 

d. Availability of  a Warden and Court and associated facilities, and, 

e. Location of the parties legal Representatives. 

 

7. YAC made written submissions through its Counsel in response to the 

arguments of FMG and also filed an affidavit of Michael Woodley sworn 

10
th
 September 2010. 

 

8. The primary objection to the L’s by YAC is there are currently no mining 

leases granted in respect to the L’s. There are also appeals before the 

Federal Court associated with the L’s. In those circumstances, YAC 

submits it would be contrary to the public interest to hear the applications 

for the L’s and the associated objections before the hearing of the appeals 

associated with the L’s is determined. 

 

9. Further, YAC addresses its opposition to the Application under heads of 

argument as follows: 

 

a. Ongoing delay in Grant of L’s, 

b. Duration of Hearing, 
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c. Availability of a Rolling Transcript, 

d. Convenience of the Legal Representatives, and, 

e. Convenience of Witnesses. 

   

10. It is appropriate to first deal with the arguments by FMG in the order 

noted above. 

 

NEED TO EXPEDITE THE HEARING OF THE L’S AND OBJECTIONS  

 

11. FMG say they seek to have the L’s and the associated Objections resolved 

by the end of March 2011 due to critical time constraints associated with 

the development of the projects associated with what is referred to as the 

Solomon Hub.  

 

12. The resolution of the appeals in the Federal Court concerning the mining 

leases associated with the L’s and the associated objects are crucial to the 

development of the development of the Solomon Hub. 

 

13. I was referred by Counsel for FMG to the number of actions involving 

FMG and YAC associated to the area referred to as the Solomon Hub both 

in the Wardens Court and the Federal and Supreme Courts in Western 

Australia. 

 
LENGTH OF TIME REQUIRED TO HEAR L’S AND OBJECTIONS 

 

14. FMG submits the hearing of the L’s and the associated objections will 

take about 10 sitting days. 

 

15.  Much of that estimate is based on the premise the evidence from native 

title claimants will take more time than other objectors. 
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16. The time estimates includes 2 spare days and averages about 4 hours of 

sitting time by the court per day. 

 
AVAILABILITY AND LOCATION OF WITNESSES 

 

17. FMG submits they will call between about 4 and 9 witnesses all of whom 

live in Perth. 

18. To assist both YAC and Mr Richardson to travel to Perth for the hearing 

of the objections to the L’s, FMG have made an offer to fund up to 6 

witnesses for YAC and Mr Richardson to travel to Perth and be 

accommodated and fed for up to 12 days. 

 

Availability of Warden and Courts and associated facilities 

19. FMG submit the Warden in Karratha is unlikely to have sufficient time to 

hear and determine a matter estimated to take about 10 sitting days to 

hear. To that end, FMG says the Perth Warden is more likely to be able to 

have 10 days to hear a matter such as this. 

 

20. FMG also submits the availability of a court room for 10 continuous days 

is problematic in Karratha. The demand from other courts such as the 

Supreme, District and Magistrates Courts, for the use of the one court 

room available in Karratha will cause the hearing of a matter for 10 days 

to result in a part heard or fragmented hearing with a resultant additional 

costs to the parties. 

 

21. It is also submitted by FMG that legal counsel resides in Perth and it is 

more convenient and less expensive for them than to have to travel to 

Karratha. 
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22. It was also noted that the facility for a rolling transcript of the proceedings 

is not available for counsel in Karratha but is available in Perth. The 

provision of such facility is said by FMG to be of benefit to a Warden and 

Counsel.  

 

23. YAC submits the hearing of the substantive applications and the 

associated objections should be heard in either Roebourne or Karratha. 

Accordingly, it is appropriate to deal with each head of YAC’s 

submissions. 

 

Ongoing delay in Grant of L’s 

 

24. YAC says the many applications for mining tenements lodged by FMG 

over the land the subject of the Native Title claim by the people who 

constitute the YAC is impacting on their ability to meet the various 

deadlines it faces in circumstances where YAC receives no funding or 

assistance from the Pilbara Native Title Service or the State or Federal 

Government. 

 

25. It also says FMG agreed to undertake not to list the hearing of the L’s and 

the associated objections until after the determination of the Federal Court 

appeals associated with the mining leases within the Solomon Hub. That 

delay is argued to be the decision of FMG not YAC and should not be 

relied upon as an argument pervasive in this matter. 

 

Duration of Hearing 

 

26. YAC argues the time estimate of some 10 sitting days for the hearing of 

the L’s and the associated objections is based on FMG calling 4 witnesses 

and YAC calling 6 witnesses. Much of the evidence by witnesses for 



[2010] WAMW 18 
 

FMG Pilbara Pty Ltd v Yindjibarndi Aboriginal Corp. &Anor 2010 [WAMW] 18 Page 8 

YAC will not be contentious and with proper case management could be 

dealt with by the filing of sworn statements and the cross examination of 

any witnesses that are contentious. That approach may result in their 

being less time required to deal with this matter. 

 

27. YAC says they are not prepared to accept the offer by FMG for FMG to 

pay the various travel associated costs to bring witnesses to Perth. 

Availability of Rolling Transcript 

28. YAC says the adoption of proper case management practices such as the 

filing of sworn statements referred to above may obviate the need for a 

rolling transcript. 

 

Convenience of the Legal Representatives 

29. Little or no weight should be given to the convenience of the legal 

representatives in determining the appropriate place for the hearing of the 

L’s and the associated objections according to YAC. 

 

30. In summary, YAC says the land upon which the FMG wishes to develop 

their project is one and the same as the land of the people who constitute 

YAC. However, the impact of the outcome of the application on the 

people who constitute the YAC is immense and all ―are deeply interested 

in these proceedings and would like to be present for the hearing.‖ 

Reference was made to some of the people who constitute the YAC as 

being elderly, one being over 100 years old, mentally alert but unable to 

travel long distances.  

 

31. YAC says the interest of the people who constitute the YAC should 

outweigh those interests of the legal representatives as to where the 

substantive proceedings should be determined. 
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32. In summary that is the submissions of both parties to the Application. 

 

The Law Applicable to Venue under the Mining Act 

33. Section 136 of the Mining Act says: 

‘136. Practice and procedure in warden’s court 

(1) Subject to this Act the practice and procedure of a warden’s court shall 

be governed by the rules of court made by the Governor and until 

provision is made by rules of court, or where no provision, or insufficient 

provision is made by this Act or the rules of court in relation to any act, 

matter or thing, the rules of court of the Magistrates Court, for the time 

being in force, so far as applicable, apply to the warden’s court, but 

without limiting the jurisdiction conferred by this Act on a warden’s court. 

 

2) The rules of court may provide in particular that the appropriate 

provisions of the Magistrates Court (Civil Proceedings) Act 2004, with 

such modifications as may be necessary or desirable and specified in the 

rules of court, apply in respect of judgments and orders of the warden’s 

court.’ 

 

34. Neither the Mining Act and Regulations nor the Magistrates Court (Civil 

Proceedings) Act provide any specific legislative requirement relevant to 

direct or determine where a proceeding in the Warden’s Court should be 

heard. 

35. The Mining Act provides for the application for a mining tenement to be 

lodged with the office of the mining registrar of the mineral field or 

district in which the largest portion of the land to which the application 

relates is situated. The Mining Act does not require the hearing of the 

application to be heard in the same place. (See s. 8, 41, 58, 70C, 74, 86, 

92 Mining Act).  

 

36. The power for a warden to make an order for the venue at which the 

proceeding is to be determined is contained in r. 152 of the Mining 

Regulations and says: 
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‘152. General powers of the warden in relation to interlocutory orders and 

directions 

(1) In addition to any other power of the warden to make an interlocutory order 

or give a direction in this Part, a warden may, at any stage of proceedings, do 

all or any of the following for the purposes of controlling and managing the 

proceedings — 

(a) make an order that proceedings be heard and determined at another place if- 

(i) the warden is satisfied that the proceedings could more conveniently or fairly 

be heard and determined at the other place; or 

 (ii) the parties consent to the proceedings being heard and determined at the 

other place;’ 

 

37. I have been referred by both FMG and YAC to the Federal Court decision 

of Satori v BM2008 Pty Ltd (ACN 005 762 685) [2009] FCA 467 that 

recently dealt with the issue of transfer of hearing of proceedings in that 

court between the Western Australian District Registry to the Victorian 

District Registry. Those principles relevant to the consideration of transfer 

of proceedings between Registries of the Federal Court articulated by His 

Honour Justice McKerracher are useful in the matter before me. 

 

38. McKerracher J outlined the general principles for the transfer of 

proceedings in the Federal Court as established in Mortimer v Opes 

Prime Stockbroking Limited (ACN 086 294 028) (Administrator 

Appointed) (In Liquidation) [2009] FCA 227 at [15]-[17] and, in the 

absence of any disagreement from Counsel for the FMG and YAC in 

these proceedings that they are contentious, I repeat them:  

 

 There must be sound reason to direct that the proceeding be 

conducted or continued elsewhere. If the party commencing the 

proceeding chose the place capriciously the Court would be 

justified in giving no weight to the choice of place. The balance 

of convenience is important but its weight must vary from case 

to case. What needs to be ascertained is where the case can be 

conducted or continued most suitably bearing in mind the 

interests of the parties, the ends of justice and determination of 

the issues between them, and the most efficient administration 



[2010] WAMW 18 
 

FMG Pilbara Pty Ltd v Yindjibarndi Aboriginal Corp. &Anor 2010 [WAMW] 18 Page 11 

of the Court (National Mutual Holdings Pty Ltd v The Sentry 

Corporation (1988) 19 FCR 155 at 162).  

 

 The location of parties and witnesses, the place where the cause 

of action arose and the convenience of the Court are all factors 

(National Mutual 19 FCR 155 at 162, Wang v Australian China 

Marketing Co Pty Ltd [2001] FCA 13 at [21], Aquila Resources 

Ltd v Pasminco Ltd [2004] FCA 39 at [27]- [34] and [42]-[43]. 

 

 Typically there is no factor that is determinative but rather it is 

necessary to weigh all the relevant factors that might connect the 

proceedings to one jurisdiction or the other (Australian 

Competition and Consumer Commission v Fila Sport Oceania 

Pty Ltd [2003] FCA 430 at [19]). 

 

 The national character of the Court including its capacity to 

make flexible arrangements for the taking of evidence and the 

receipt of submissions is relevant. (Australian Competition and 

Consumer Commission v Virgin Mobile Australia Pty Ltd [2002] 

FCA 1239).  

 

 The question of which District Registry should conduct the 

proceedings does not raise matters of high principle. Essentially 

it is a matter of case management and proper recognition of the 

legitimate interests of each of the parties reflected in the balance 

of convenience as between them and the convenience of the 

Court and any economies and efficiencies which may attach to 

one choice or the other (Lamb v Hog's Breath Company Pty Ltd 

(No 1) [2007] FCA 49). 

 

 There may be flexibility – one Registry could conduct pre-trial 

management while allocating the trial to a judge in another Registry 

(Hog’s Breath at [10]). 

 

 There is no burden of proof governing the exercise of the discretion in s 

48 of the Act (National Mutual 19 FCR 155 at 162). 

 

 The existence of related proceedings which may be case 

managed jointly may be important (Wyllie Group Pty Ltd [2000] 

FCA 1382 at [14]- [19]). 

 

Factors which may be relevant for consideration include: 

 

 the residence of the parties, the residence of the witnesses, the 

expense and prejudice likely to the respective parties, the 

likelihood of delay being a significant consideration, whether 

there is, in respect of the competing suggestions as to venue, 

any possibility of an interference with a fair trial of the hearing, 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281988%29%2019%20FCR%20155
http://www.austlii.edu.au/cgi-bin/LawCite?cit=19%20FCR%20155
http://www.austlii.edu.au/au/cases/cth/FCA/2001/13.html
http://www.austlii.edu.au/au/cases/cth/FCA/2001/13.html#para21
http://www.austlii.edu.au/au/cases/cth/FCA/2004/39.html
http://www.austlii.edu.au/au/cases/cth/FCA/2004/39.html#para27
http://www.austlii.edu.au/au/cases/cth/FCA/2004/39.html#para34
http://www.austlii.edu.au/au/cases/cth/FCA/2003/430.html
http://www.austlii.edu.au/au/cases/cth/FCA/2003/430.html#para19
http://www.austlii.edu.au/au/cases/cth/FCA/2002/1239.html
http://www.austlii.edu.au/au/cases/cth/FCA/2002/1239.html
http://www.austlii.edu.au/au/cases/cth/FCA/2007/49.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s48.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s48.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=19%20FCR%20155
http://www.austlii.edu.au/au/cases/cth/FCA/2000/1382.html
http://www.austlii.edu.au/au/cases/cth/FCA/2000/1382.html
http://www.austlii.edu.au/au/cases/cth/FCA/2000/1382.html#para14
http://www.austlii.edu.au/au/cases/cth/FCA/2000/1382.html#para19
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the balance of convenience in regard to all considerations 

(Jacobs v Claudius Enterprises Pty Ltd [1985] ATPR 40-511). 

 

39. There are many factors which could when balanced against other 

competing factors be said to be compelling reasons as to why the L’s and 

the associated objections should be ordered to be heard in either Karratha 

or Perth. 

 

40. In my opinion, one of the most compelling reasons advanced by YAC for 

the proceedings to be heard in Karratha is that the application for the L’s 

will if granted have a significant impact on the areas the Yindjibarndi 

people carry out religious observances. It is not surprising that members 

of the YAC are therefore ―deeply interested in these proceedings and 

would like to be present for the hearing.‖ 

 

41. Further, it is not surprising those who may be called to give evidence in 

these proceedings are elderly, frail and have restricted ability to travel. 

 

42. The conduct of legal proceedings has been significantly assisted in recent 

years by the use and recognition of the many forms of the electronic 

media that is capable of bringing court proceedings to many places and 

people who would otherwise be unable to easily and cost effectively 

participate or observe those proceedings. That is well demonstrated by r. 

152(1) (g) of the Mining Regulations. 

 

43. However, there are some members of the community who would find the 

use of the electronic media to be intimidating and unworkable particularly 

those who are aged, with disability, are frail and/or do not have access to 

appropriate electronic media. 

 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%5b1985%5d%20ATPR%2040%2d511
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44. In my opinion, the length of the hearing of the L’s and the associated 

objections can be significantly reduced from the estimate of 10 days with 

the use by the warden of appropriate case management. In doing so 

significant cost saving can occur to all parties. I do not consider on the 

material before me the hearing of the substantive applications should need 

10 days of hearing time. It is my opinion this matter could be completed 

within 5 days. 

 

45. Perhaps the matter of most significance in determining the venue at which 

the L’s and the associated objections should be heard is the availability of 

a warden for 5 consecutive days and a venue at which the hearing could 

be accommodated. 

 

46. As I understand the situation in Karratha,  there are no dates allocated yet 

for the warden to hear warden’s court matters in 2011 and, in any event, it 

is unlikely even when dates for 2011 are allocated for warden’s court in 

Karratha he would be able to accommodate 5 consecutive days to hear the 

substantive application and the associated objections. 

 

47. Further, apart from the restriction of time the Karratha Magistrate has 

there is also the issue of the availability of a court room in Karratha. I 

accept the Karratha Court House has only 1 court room which is used 

regularly by the local Magistrate and is in demand for use by other 

visiting courts. It is highly probable there will be significant difficulty in 

securing the Karratha Court for 5 consecutive days at times convenient 

and required by the parties to this proceeding.  

 

48. I have raised in these proceedings the prospect of using the court rooms at 

Roebourne, South Hedland or Newman, if necessary, to hear matters 

before the Warden’s Court. However, I am of the opinion the nature of 
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this case and the time needed to hear it even in the best case scenario, 

would make the use of any of these courts impractical given the various 

issues raised by the parties and the convenience of the court.  

 

49. It is well known a warden based in the country in Western Australia is 

also the magistrate who has a heavy work load and travel itinerary in a 

multiple of jurisdictions. Similarly, the Perth Warden whilst not a circuit 

magistrate has responsibility for hearing matters in other jurisdictions. 

The Perth Warden has allocated 4 days per month to hear and determine 

matters but has the flexibility to hear longer matters. 

 

50.  The ability of the Perth Warden to secure the use of a court room in Perth 

for multiple days is not the same issue as it is in Karratha or other venues 

in the Pilbara. Further, all electronic media devices are available for use 

from Perth. 

 

51. Having said that it is regrettable that no time is currently available in the 

balance of 2010 or likely to be available in 2011 for the Perth Warden to 

hear proceeding beyond the 2 consecutive days currently allocated for the 

warden to hear matters.  

 

52. I note legal counsel for both FMG and YAC are located in Perth. I note all 

other arguments placed before me by both FMG and YAC in respect to 

the Application. 

 

53. The need for a rolling transcript in a matter such as this has not in my 

opinion any persuasive weight as written submissions can be catered for at 

a later time by allowing the parties sufficient time to obtain a transcript if 

they so require it. 
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54. In my opinion, the application for the L’s and the associated objections 

can be more conveniently and fairly determined in Perth.  That is so, in 

my opinion, because it is more economic and efficient to the parties, and 

most cost effective and efficient to the administration of the Warden’s 

Court. 

 

55. To order the hearing of the L’s and the associated objections in Karratha 

or some other court in the Pilbara would, in the circumstances of this case, 

impose upon all parties, including the court itself, logistical and cost 

implications that simply cannot be justified. 

 

56. It is likely that less people would be required to travel to Perth to give 

evidence for YAC as would be required to travel to Karratha or any other 

court in the Pilbara as legal counsel for both parties, witnesses for FMG 

and the warden and his staff. 

 

57. It is regrettable, in the circumstances of this case, the needs of those 

elderly members of the YAC cannot be catered for by the court sitting 

near to where they live. However, should YAC so desire the parties could 

make appropriate arrangements with the court for the proceedings to be 

heard by video or audio link to the Pilbara.   

 

58. Similarly, those witnesses that seek to give evidence in this case that do 

not reside in Perth could make application to the Court to have their 

evidence given by video or audio link if they desire at a cost significantly 

less than would be imposed by travel costs to Perth. 

 

59. Accordingly, I order the hearing of the substantive application for the L’s 

and the associated objections be heard in Perth. I will hear the parties on 

the issue of costs of this application. 


