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1. By application dated 4 December 2009 Mineralogy Pty Ltd (“the 

Applicant”) has sought the grant of an Exploration Licence 08/2095 

(“the Application”). 
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2. Contemporaneously, 5 other applications by bodies, individuals or 

companies, associated with the Applicant also sought a grant over the 

same land.  Three other applications from bodies not associated with 

the Applicant were also filed at the same time as the Application, 

including an application by FMG Pilbara Pty Ltd (“FMG”). 

 

3. Apart from the Application under consideration, all of the Applicants 

associated applications were withdrawn. 

 

4.  Where more than one application for an Exploration Licence over the 

same land is filed at the same time, the Mining Act provides that 

priorities are to be determined in accordance with s. 105A (3) of the 

Mining Act which provides: 

―(3).  Where in respect of any land the warden is satisfied that 2 

or more applicants complied with the initial requirement 

in relation to their applications at the same time, priority 

shall, unless written agreement is concluded by the 

applicants and lodged at the office of the mining registrar 

within the prescribed time, be determined by ballot 

conducted by the warden on a date to be determined by 

the warden and notified to the applicants.‖ 

 

5.  And, relevantly, subsection 4 provides; 

  ―(4).  In this section a reference to compliance with the    

initial requirement in relation to an application is a 

reference —  

  (a) in the case of an application for an 

exploration licence, to lodging that 

application at the office of the mining 

registrar;‖ 
 

6.  Section 58 of the Act provides: 
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―58. Application for exploration licence  

 (1) An application for an exploration licence —  

  (a) shall be in the prescribed form; 

  (b) shall be accompanied by a statement 

specifying —  

  (i) the proposed method of exploration of 

the area in respect of which the 

licence is sought; 

  (ii) the details of the programme of work 

proposed to be carried out in such 

area; 

  (iii) the estimated amount of money 

proposed to be expended on the 

exploration; and 

  (iv) the technical and, subject to 

subsection (1aa), financial resources 

available to the applicant; 

  (c) shall be accompanied by the amount of the 

prescribed rent for the first year of the term 

of the licence or portion thereof as 

prescribed; 

  (d) shall be lodged at the office of the mining 

registrar; and 

  (e) shall be accompanied by the prescribed 

application fee. 

  (1aa) The statement under subsection (1)(b) does not 

have to specify the financial resources available to 

the applicant if — 

  (a) the applicant is a natural person; 

  (b) the application is in respect of not more than 

4 blocks; and 

  (c) the statement specifies that the applicant 

intends to utilise his or her own labour to 

carry out the programme of work referred to 

in subsection (1)(b)(ii). 

  (1a) In order to facilitate the operation of section 105A 

(3) and (4)(a) in relation to applications for 

exploration licences in respect of an area that are 

made at the first available opportunity after that 
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area has been surrendered under section 65 or has 

become forfeited under section 96A or 97, those 

applications shall be made in accordance with a 

prescribed procedure and shall be regarded as 

having been lodged at a time determined in 

accordance with the regulations. 

  (2) . . . 

  (2a) . . . 

  (2b) . . . 

(3) An applicant shall at the request of the mining 

registrar or warden furnish such further information 

in relation to his application, or such evidence in 

support thereof, as the mining registrar or warden 

may require but the mining registrar or warden shall 

not require information or evidence relating to assays 

or other results of any testing or sampling that the 

applicant may have carried out on the land the subject 

of his application. 

(4)  . . .‖ 

 

7. The Applicant in the matter filed a document purporting to be in 

compliance with s. 58 (1)(b) which, in relation to the requirements of 

paragraph (iv), states; 

 ―Mineralogy has the technical and financial resources to undertake 

the work proposed. Mineralogy negotiated the iron ore processing 

(Mineralogy Pty Ltd) Agreement Act 2002 which has been ratified by 

the government of Western Australia to facilitate the mining and 

processing operations at the Balmoral magnetite deposit, which is 

covered by mining lease MO8/118 – MO8/130.  The following 

Mineralogy projects are being developed at Balmoral: 

 

 CP Mining Management Pty Ltd via their Sino Iron 

Project on Mining Leases 08/123-125 are currently at an 
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advanced stage of construction and are working towards 

first shipment of product in 2010. 

 

 Australasian Resources Limited is progressing rapidly 

with the development of the International Minerals 

Project located on Mining Leases 08/126-127. 

 

 Mineralogy has submitted plans for the development of 

magnetite operations located on Mining Leases 08/118-

122 and Mining Lease 08/128, Mining Lease 08/130.‖ 

 

8. By letter dated 4 December 2009, the Mining Registrar Karratha 

advised the Applicant that examination of the statements lodged 

revealed there was only a broad reference to financial resources of the 

Applicant and that was not considered to be sufficient to comply with 

the requirements of s. 58(1)(b)(iv) of the Mining Act. 

 

9. The Mining Registrar gave the Applicant 21 days to provide further 

information in relation both to the question of financial resources and 

other matters which arose out of the application. 

 

10.  Under cover of letter 12 January 2010 the Applicant provided a copy of 

its Balance Sheet as at December 2009 as and by way of further 

evidence in relation to its financial resources. 

 

11. This further information was considered adequate to satisfy the 

requirements of s. 58(1)(b)(iv). 

 

12.   In examining the applications in respect of the matters which were to 

proceed to ballot, I concluded that the Applicant, on 4 December 
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2009, the date upon which the Applicant filed the application form 

and the statement purporting to comply with s. 58(1)(b), had failed to 

comply with the initial requirements in as much as it had failed to 

comply with the requirements  of s. 58(1)(b)(iv) as it had failed to 

specify its‟ financial resources. 

 

13.   In the course of a mention appearance in the Karratha Warden‟s Court, 

I expressed my view to counsel for the Applicant that the statement 

filed on 4 December in purported compliance with s. 58(1)(b) did not 

comply with the requirements of that section, specifically in respect to 

the requirement to specify the financial resources of the Applicant, 

and that I did not consider that the Applicant had complied with the 

initial requirements contemporaneous with the other applicants.  

 

14.  I indicated to counsel that it was my intention to exclude the 

Applicant from the ballot as I did not consider that they had complied 

with the initial requirements at the same time as other applicants. 

 

15. Counsel for the Applicant sought to dissuade me from that course of 

action and, in the end, the matter was adjourned to give counsel an 

opportunity to provide written submissions as to why I should accept 

that the Applicant had, contemporaneous with the other applicants, 

satisfied the initial requirements or, if I was of the view that the 

statement was non-compliant, why I should, none the less include the 

Applicant in the ballot. 

 

16.  The invitation to make submissions was extended to counsel 

appearing for the other applicants.  
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17. The Applicants counsel filed submissions in support of the 

Applicant being included in the ballot in March 2010 and on 18 June 

2010, FMG, another applicant for an exploration licence over the 

same land and an objector to the Application by the Applicant, filed 

submissions opposing the Applicant being entitled to take part in the 

ballot. 

 

The Submissions 

 

18. The Applicant has filed submissions in support of its contention that 

it should be included in the ballot. 

 

19.  The submissions acknowledge that for an application to comply with 

the “initial requirement” a s. 58(1)(b) statement is required to be 

lodged.  The Applicant contends that once the basic requirements of 

s. 58 are complied with the application is to be regarded as lodged at 

the registry. 

 

20. Further it is submitted by the Applicant that the warden is neither 

required nor empowered to assess the quality or the merits of the 

financial information provided in section the s. 58(1)(b) statement. 

 

21. The initial statement in this matter indicated that the Applicant 

estimated $150,000.00 would be expended on the exploration 

licence and that the applicant had the financial capacity to undertake 

the work proposed. 

 

22. The submission by the Applicant is that when these factors are read 

together it is “implicit” from those statements that the applicant has 



   

 
Mineralogy P/L v FMG Pilbara P/L [2010] WAMW 20 

[2010] WAMW 20 

allocated $150,000.00 to spend on the work proposed in the 

Application. 

 

23. The Applicant further submits that financial capacity can be inferred 

from the statements in the initial statement that the Applicant has 

negotiated an Agreement Act with the government of Western 

Australia, believes that the application has the potential to develop 

into a significant mining project and was involved in other major 

projects in the Balmoral region near the area of the Application. 

 

24. The Applicant‟s submissions refer to the sufficiency of the 

Applicant‟s statement, noting that it had previously been held that 

the assertion that a sum of money had been allocated from the 

financial resources of the Applicant was sufficient to comply with 

the requirements of s. 58(1)(b)(iv) of the Act.   

 

25. The submissions appear to contend that the combination of the 

statements, which the Applicant submits implicitly indicate that the 

money had been set aside, should be sufficient given that it was 

previously accepted that a statement that a certain sum of money had 

been set aside was sufficient to satisfy the requirement under s. 

58(1)(b)(iv). 

  

26. The Applicant distinguishes this situation from the situation in Ex 

Parte Hot Holdings Pty Ltd; Hot Holdings Pty Ltd V Creasy An 

Others (1996) WAR 428 (“Hot Holdings”) on the basis that no 

statement even purporting to comply with s. 58(1)(b) was lodged in 

Hot Holdings. 
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27. The implication seems to be that in this matter as a statement at least 

purporting to comply with s. 58(1)(b) was lodged, the issue is not 

one of non-compliance but one of adequacy. 

 

28. The Applicant has also made submissions in relation to the 

Applicant‟s ability to explore the area of the Application and 

submitted that s. 58(1)(b) statement is simply a statement 

accompanying the Application and that if the initial statement is 

defective regarding quality or quantity, that does not affect the 

priority under s. 105A of the Act. 

 

29. It is further contended that given the provisions of s. 58(3) of the 

Act, if the initial statement does not provide the quality or quantity 

of information to satisfy s. 58(1)(b) of the Act, further requests can 

be made under s. 58(3) to finalise the Application. 

 

30. The Applicant further submits that the Applicant has expended over 

$350 million on one project and has spent approximately $5 billion 

in conjunction with it‟s partners, on another project, and $50 million 

on a third project. 

 

31. The Applicant submits that the financial capacity of the Applicant is 

known to the Karratha Mining Registrar and the Department of 

Mines and Petroleum due to the financial information provided by 

the Applicant pursuant to these various project. 

 

32. Counsel for FMG submits that the Applicant should be excluded 

from the ballot as the Applicant failed to specify its‟ financial 

resources as required by s. 58(1)(b)(iv). 
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33. FMG submits that the word “specifying” in s. 58(1)(b)(iv) should be 

given it‟s ordinary everyday meaning and that the Shorter Oxford 

dictionary defines the verb “specify” as “to speak or make relation 

some matter fully or in detail” and “to mention, speak of or name 

(something) definitely or explicitly”, and “to set down or state 

categorically or particularly”. 

 

34. FMG submits that the “bare statement” by the Applicant that the 

Applicant has the financial resources need to undertake the work 

program is insufficient to comply with s. 58(1)(b)(iv). 

 

35. It is further contended that the decision as to whether a statement 

provided in purported compliance with s. 58(1)(b) is sufficient is to 

be determined by the Warden. 

 

36. If it be accepted that the Applicants statement made in purported 

compliance with s. 58(1)(b) is, in fact, deficient, then FMG submits 

that the Applicants‟ application did not become a valid application 

until after the initial date of lodgement, there being no entitlement to 

retrospective validation of the Application. 

 

37. FMG contends that the Applicants submission that a defective 

statement, which is defective as a result of the quality or quantity of 

information provided, has no effect on priority for the purposes of 

s.105A is unsupported by authority and, in any event, the matter 

before me is not a case where the quantity or quality of information 

is defective, it is a matter in which no information has been 

provided. 
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38. In its‟ submissions FMG also argues that the information provided in 

the Applicants submissions concerning the Applicants various 

projects and the amount expended on those projects has no relevance 

to the issue of whether the information provided by the Applicant is 

sufficient to comply with the requirements of the Act. 

 

The Law 

 

39. As I have already set out the provisions of the Act, I don‟t intend 

to repeat them here. 

 

40. In order to comply with the initial requirements as defined within 

s. 105A of the Act, the applicant must file a statement in 

accordance with s. 58(1)(b), including the information required 

under paragraph (iv) of that section.  

 

41. In the absence of such a statement, there can be no valid 

application (Hot Holdings  per Steytler J at page 444 ). 

 

42. The compliance with all the requirements of s. 58(1) is mandatory 

(Aberfoyle Resources Limited v Eldorado Resources Limited and 

others unreported Kalgoorlie Warden Court delivered 13 October 

1988 per Warden Brown at page 7 confirming an earlier decision 

in Biddle and Milling v Bywood Holding Pty Ltd  Norseman 

Warden Court delivered 12 January 1988 (Biddle) per Warden 

Brown at page 5) and the provisions of s. 105A(4) can only have 

the effect Parliament intended them to have as to priority if it is 

determined strictly in accordance with the terms of that section 

(Hunter Resources Limited v Noble (1988) 164 CLR 234 per 

Toohey J at 257-258). 
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43. The question as to whether information provided in the statement 

purporting to comply with s. 58(1)(b) does in fact comply with that 

section is a question of fact for determination by the Warden.  

(Aberfoyle Resources Limited v Eldorado Resources Limited  

unreported Supreme Court decision delivered 19 April 1989 

(Aberfoyle) per Rowland J at page 11). 

 

44. In relation to the requirements under s. 58(1), the Warden or a 

Mining Registrar is not obliged and, arguably, not entitled to enter 

into an analysis of the information provided (Jindalee Resources 

Ltd v Blackham Resources Ltd [2008] WAMW 7 per Warden 

Calder at pages 18-19).  For the purpose of applying s. 105A it is 

only necessary that the information provided complies with the 

requirements of s. 58(1). In the event that they do the application 

can be considered to be lodged (Hunter Resources v P J Hayes and 

J Alau Perth Warden‟s Court May 1985 (Hunter Resources) per 

Warden Rasmussen at page 3; see also Biddle). 

 

45. A statement purportedly in compliance with s. 58(1)(b) of the Act 

which is merely deficient or defective as to quality or quantity of 

information disclosed will not affect the validity of the application 

(Aberfoyle per Rowland J at page 11; Hunter Resources per 

Warden Rasmussen at page 3) and accordingly will have no affect 

on the issue of priority pursuant to s. 105A of the Act.   

 

46. Where no statement pursuant to s. 58(1)(b) has been included, 

there can be no valid application (Hot Holdings per Steyler J page 
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444) and in those circumstances that applicant will lose priority 

(Biddle at page 5). 

 

47. The question as to whether any statement purported to be filed in 

compliance with s. 58(1)(b) is or is not compliant is a question of 

fact and is an issue to be determined by the Warden (Aberfoyle per 

Rowland J at page 11). 

 

48. In the circumstances where there is no statement provided pursuant 

to s. 58(1)(b), or the statement provided is non-compliant with that 

section, the result will be that no valid application has been made 

for the purposes of s. 58(1) and accordingly that applicant will lose 

priority. 

“It could hardly have been contemplated that anything falling 

within the description of an application for an exploration licence 

would suffice.  Were the position otherwise, an entirely non-

complying application (…) could go into the ballot for priority.  

That could not, I think, have been intended. 

Moreover, it is note worthy that section 105A(1) provides that, in 

the case of competing applications, ―the applicant who first 

complies with the initial requirement in relation to his application 

has, subject to this Act, the right in priority over every other 

applicant to have granted to him in respect of that land … the 

mining tenement to which his application relates‖.  That being so, 

it is implicit that in the case of an application for an exploration 

licence in respect of which ―compliance with the initial 

requirement‖ requires no more than lodgement at the office of the 

Mining Registrar – section 105A(4), the application so lodged 

must be one which complies with section 58(1).  Were the position 

otherwise it is difficult to see why that applicant should be 

accorded any right of priority bearing in mind, also, by virtue of 

section 57(3) of the Act the Mining Registrar or Warden ―shall not 
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recommend the grant of an exploration licence … unless he is 

satisfied the applicant is able to effectively explore the land in 

respect of which the application has been made”.  (Hot Holdings 

per Steytler J at page 444-445). 

 

49. In Aberfoyle, Rowland J made the following comments: 

―I deal first with the allegations and grounds 1(b)(i) of each of 

Aberfoyle and Eldorados’ grounds to the affect that the Warden 

erred in finding that Jones and Connell had a valid application, 

notwithstanding the application is not accompanied by a statement 

which met the requirements of section 58(1)(b).  In my view, this is 

primarily a question of fact; but, apart from that, it does not affect 

the validity of the application.  The relevant statement in 

accordance with section 58 is simply a statement that is to 

accompany the application.  The Warden has found as a fact that 

the statement which accompanied the application was sufficient.  

Views may differ on what is sufficient for the purpose; but this is 

for the warden to resolve and, even if he be wrong, then that error 

would not invoke the supervisory jurisdiction of this court at this 

stage, because such an error has nothing to say on the question of 

whether a proper application has been filed.  It does not go to the 

jurisdiction of the warden to direct a ballot.” (page 11) 

 

50. On one reading, there may well be substantial conflict between the 

comments of Rowland J in Aberfoyle and those of Steytler J in Hot 

Holdings. 

 

51. If Rowland J‟s comments are to be interpreted as meaning that 

regardless of whether a statement under s. 58(1)(b) is filed or not, 

that fact has nothing to do with the issue of whether or not the 

application is valid, that would seem to be in direct conflict with 

Steytler J in Hot Holdings who has held that absent the statement 



   

 
Mineralogy P/L v FMG Pilbara P/L [2010] WAMW 20 

[2010] WAMW 20 

required pursuant to s. 58(1)(b) of the Act there can be no valid 

application.  

 

52. In my view, however, the comments of Rowland J have to be read 

and interpreted in the context of the matters which Rowland J was 

deciding and in the factual circumstances which he was 

considering. 

 

53. In that matter, the warden had made a determination that the 

information provided by Jones and Connell was sufficient to 

satisfy s. 58(1)(b)(iv). That conclusion had been challenged by 

Aberfoyle and Eldorado on the basis that the warden was in error 

in reaching that conclusion. 

 

54. Rowland‟s decision was made in the context of a matter in which a 

warden had reached a conclusion that the information provided 

was sufficient and that the statement pursuant to s. 58(1)(b) was 

compliant. 

 

55. In those circumstances, it seems to me that Rowland J‟s comments 

regarding that statement needs to be read in the context that the 

argument was over the sufficiency of the information provided 

rather than in relation to the question of whether any information 

was provided. 

 

56. In other words it was not over the question of whether the 

statement was compliant, it was over the question of whether it 

was adequate. 
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57. If Rowland J‟s comments are read in the context of the factual 

situation in which the decision was made, there does not appear to 

me to be a conflict between his position and that of Steytler J and 

indeed, it appears that Rowland J‟s comments, viewed in that light, 

reinforce findings already made by Warden Rasmussen and 

Warden Brown in previously mentioned cases in which they 

indicated that quality or clarity of the information provided in a  s. 

58(1)(b) statement is not a matter which is to be considered by the 

warden.  Once it is ascertained that there is has been compliance, 

the warden or mining registrar goes no further in assessing the 

merits of the information provided. 

 

Conclusion 

 

58. When this matter was aired in Court, I informed counsel for the 

Applicant that I would consider submissions relating to the 

statement and to whether the statement was compliant as well as to 

the issue of what the effect on s. 105A(4) of a decision that the 

statement was non-compliant would be. 

 

59. In relation to the indication that I would consider submissions 

going to the question of whether the statement was compliant or 

not, in my view, I was wrong to give that indication. 

 

60. The issue of whether the information provided in purported 

compliance with s. 58(1)(b) of the Act is or is not compliant is a 

matter of fact and the decision in relation to that lies with the 

warden or the mining registrar and with that officer alone. 
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61. Having reached the conclusion that the statement is itself non-

compliant, it then becomes a matter of law as to the effect of that 

decision on the issue of whether how that impacts on priority 

pursuant to s.105A. 

 

62. In the event that the statement is considered non-compliant, subject 

to the issue of competing applications, the difficulties raised by the 

non-compliance can be overcome by providing further information 

in compliance with a request under s. 58(3).  

 

63. However, in my view, the date for priority to be fixed would be the 

date upon which the further information is provided and not the 

date upon which the application with the non-complying statement 

was originally provided to the mining registrar. 

 

64. However, if I am wrong in the conclusion that the issue of whether 

the application is compliant or not is a matter solely for the 

decision of the warden, then I remain of the view that the 

information provided in respect of the financial resource is non-

compliant. 

 

65. The Applicant submits that the statement filed in purported 

compliance reflects that: 

(1) The exploration will cost $150,000.00 

(2) The Applicant is a party to an Agreement Act. 

(3) The site has significant potential. 

(4) That the Applicant is involved in other major projects. 

(5) The Applicant states it has the financial capacity to 

undertake the work proposed. 
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66. From these matters the Applicant contends that it is “implicit” that 

the Applicant has the financial capacity to undertake the work 

proposed.  The Applicant goes on in its submissions to state that 

the Applicant has expended $350 million on one project in 

conjunction with another firm $5 billion on another project and 

$50 million on a third project.  The Applicant also states that its 

financial capacity is well known to the Karratha Mining Registrar 

and the Department of Mines and Petroleum. 

 

67. In relation to the last two points, it is noted that no material is 

provided to support those two claims and, in any event, it seems to 

me that both are irrelevant to the question at hand. 

 

68. The legislation does not provide any basis for suggesting that the 

fact that an applicant company has expended certain sums of 

money in relation to other projects is or can be sufficient to comply 

with the requirement that an applicant specify the financial 

resources relevant to the current exploration application.  

 

69. Moreover, whatever the state of knowledge may be of the financial 

capacity of the Applicant by the Karratha Mines Registry, that 

matter is simply not relevant.  The statute does not make 

exceptions in relation to s. 58(1)(b)(iv) for companies which are 

well known to various mining registries. 

 

70. In my view, s. 58(1)(b) casts an obligation on an applicant for an 

exploration licence to provide certain information in the statement 

filed with the application. 
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71. It does not cast any obligation on a warden to be satisfied of the 

accuracy of that information nor, in respect to paragraph (iv), to be 

satisfied that the financial resources are, in fact, sufficient or 

available. 

 

72. The section casts an obligation on the Applicant to specify those 

financial resources. 

 

73. S. 57(3) casts an obligation on the warden to be satisfy that the 

applicant is able to effectively explore the land, however, that 

obligation has nothing to do with the issue of compliance with s. 

58 (1)(b). 

 

74. True it is that the information provided under s. 58(1)(b)(iv) may 

well be all the information needed for the warden to satisfy himself 

under the s. 57(3), but that has nothing to do with the question of 

whether the statement is compliant. 

 

75. An applicant may specify financial resources for the purposes of s. 

58(1)(b)(iv) which, in the final determination, may not appear to 

the warden to be adequate to properly explore the land.  The 

application would nonetheless be made and the initial requirement 

would be complied with even if it later turns out that the warden 

determines that the resources were not adequate. 

 

76. To my mind, the question of whether the Applicant has complied 

with the requirements under s. 58(1)(b) and whether the warden is 

satisfied of the capacity to effectively explore the land under s. 

57(3) are, while factually related, in fact different and distinct 

issues. 
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77.  Compliance with one does not necessarily lead to positive decision in 

respect of the other. 

 

78. Warden Rasmussen in Hunter Resources notes that an application 

work program which is grossly defective will not affect the issue of 

its priority. 

 

79. The reasoning is that it is not for the warden or the mining registrar, 

at that point, to consider subjectively the adequacy of the program.  I 

see no reason to differ from that view and do not consider that any of 

my findings are in contradiction to it. 

 

80. The circumstances currently before me, however, are not that the 

financial resources information is defective or that it is subjectively 

inadequate. In my view, the circumstance I am dealing with is a case 

where there is no specification of the financial resources. 

 

81. The Applicant contends that the financial capacity of the Applicant 

is “implicit”. The Applicant contends that from indications in its s. 

58(1)(b) statement of the costs expected to be expended on the work 

program and various projects it is involved in, it is implicit that it has 

the financial resources to explore land. 

 

82. First, I note that in the statement itself, there is no indication of the 

financial arrangements of the parties to those projects or, indeed, any 

indication how much, if any, financial exposure the Applicant has in 

respect of those projects. 
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83. Second, the s. 58(1) uses the term “specifying”.  It makes no 

reference to “implicit”, „imply”, “infer”, “calculate” or any other 

derivation of any term which could realistically be described as 

requiring the warden or mining registrar to deduce from the provided 

information the conclusion that financial resources are available to 

the Applicant. 

 

84. Further, the suggestion that it is open to the warden or registrar to 

accept as sufficient information from which it is “implicit” that the 

financial resources of the Applicant are sufficient to undertake the 

work program set out would, in my view, require the warden or 

registrar to engage in precisely the sort of subjective assessment of 

the content of the statement which the case law has made clear is not 

within the purview of the warden or registrar. 

 

85.  The legislation specifically refers to “specifying”. The Shorter 

Oxford dictionary defines the verb “specify” as meaning “name 

expressly, mention definitely items, details or ingredients” (see also 

re Lawrence SM: ex parte Gold Bar Holdings Pty Ltd (1984) 11 

WAR 549 per Malcolm CJ at 554). 

 

86. I can see no reason to give the word “specifying”, as appears in 

s.58(1)(b), any meaning other than its‟ ordinary everyday English 

meaning. 

 

87. Further, it appears to me that s. 58(1)(b)(iv) is very clear in its terms.  

The Applicant must name directly or mention definitely its financial 

resources. 

 



   

 
Mineralogy P/L v FMG Pilbara P/L [2010] WAMW 20 

[2010] WAMW 20 

88. I do not take that to mean that the Applicant, at that stage, must 

disclose its full financial history, however, it is my view that it must, 

at the minimum, provide an explicit indication of the financial 

resources available to it to pursue the exploration licence being 

applied for. 

 

89. To my mind, the bold statement that the Applicant “has the technical 

and financial resources needed to undertake the work proposed” is in 

no way a “specifying” of the financial resources. 

 

90. The Applicant argues that the indication by the Applicant of its 

involvement in various projects together with its estimation of the 

money needed is sufficient to comply with the requirements at 

paragraph (iv). I do not accept that. 

 

91. The information in relation to the other projects the Applicant is 

involved in, may well specify the technical resources available and 

to that degree may comply with paragraph (iv). However, there is no 

indication in the statement as to the actual financial contribution of 

the Applicant to those projects nor its financial exposure to those 

projects. Moreover, even if there was such an indication, I do not 

consider that the information in relation to other projects in any way 

directs my attention to, or specifies, the financial resources available 

to the Applicant. 

 

92. Accordingly, if I am wrong when I say that the issue of non-

compliance is a matter of fact for the decision of the warden and not 

one subject to submissions, then I still find that the Applicants 

purported statement pursuant to s. 58(1)(b) is non-compliant as it did 

not specify the financial resources available to it and that therefore 
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the Application did not satisfy the initial requirements when 

accepted by the Mining Registrar on 4 December 2009. 

 

The effect of non-compliance on priority 

 

93. The Applicant submits that, in effect, the failure to specify financial 

resources has no effect on priority. 

 

94. The Applicant in its submissions refers to the comments which are 

attributed to Wallace J in Aberfoyle but which were in fact made by 

Rowland J at page 11 of his judgement in that case, that the 

statement required by s. 58(1)(b) “ is simply a statement that 

accompanies the application”. 

 

95. I have set out the full context of that quote and I do not intend to 

repeat it here. 

 

96. As I have previously indicated, in my view, Rowland J was 

addressing only a situation in which the information provided was 

considered to be sufficient by the warden and his comments are to be 

viewed in the light of the circumstances he was dealing with, in 

particular that he was dealing with a matter in which the question 

was one of sufficiency rather than compliance.  

 

97. In the matter before me, I am of the view that there has not merely 

been a deficiency in the information provided, in the sense that the 

quality or quantity of information is lacking, there has, in fact, been 

a complete failure to specify any financial resources. 
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98. The issue simply has not been addressed at all apart from the bare 

comment by the Applicant that they had the financial resources to 

undertake the work proposed.  That, of course, was not the situation 

Rowland J was considering in Aberfoyle.  

 

99. In my view, if a statement required to be filed pursuant to s.58(1)(b) 

does not address each and every matter referred in that subsection 

then it cannot be a said to be a statement for the purposes of s. 

58(1)(b). 

 

100. As Warden Brown noted in Biddle at pages 6 and 7 

  

“If (sic – it is) not for a Registrar to assess the quality of each 

application for an exploration licence.  If it complies with the five basic 

requirements of section 58 it is proper to regard it as lodged in the 

registry. Thereafter section 105A should determine questions of 

priority between competing applications.  If it does not comply with 

the five requirements the action of a registrar and holding the 

document pending receipt of the outstanding documents or fees does 

not in my view mean the application is lodged.” 

 

101. There does not appear to me to be any inconsistencies between my 

views and those of Warden Brown.  It is clear from his reasons that 

he was of the view that in order for a valid application to be lodged 

it must comply with the five basic requirements of s.58.  The 

requirement to specify financial resources is part of one of those 

five basic requirements and failure to comply results in the 

application not being lodged. 

 



   

 
Mineralogy P/L v FMG Pilbara P/L [2010] WAMW 20 

[2010] WAMW 20 

102. The power to request further information which is contained in s. 

58(3) provides the registrar or warden with an ability to obtain 

sufficient information to discharge the warden or registrars‟ 

obligation under s. 57(3). 

 

103. That power, in my view, does not affect the issue of whether a 

compliant statement has been filed, although it does provide an 

avenue for an applicant to rectify a non-compliant application. 

 

104. However, as stated by Warden Brown in Biddle, if the applicant 

does not comply with the five basic requirement set in s.58, and 

that includes s. 58(1)(b)(iv), the retention of that application form 

and document filed in purported compliance does not mean the 

application has been lodged.  Indeed, in Biddle, Warden Brown 

concluded that Biddle and Millings application, which was handed 

to the Mining Registrar on 17 July 1987 could not be said to have 

been lodged until 3 August 1987 when a work program as required 

under s. 58(1)(b) was not provided until that date. 

 

105. In my view, the Applicant in this matter did not comply with the 

initial requirements until the 12 January 2010 when it specified its 

financial resources. 

 

106. S. 105A(3) provides where the warden is satisfied two or more 

applicants complied with the initial requirements in relation to their 

applications at the same time priority is to be determined by a 

ballot. 
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107. In respect of the Applicant, as I have stated, in my view the 

Applicant did not comply with the initial requirements until 12 

January 2010. 

 

108. Four other applications were received contemporaneously on 4 

December 2009 in relation to much the same ground and all of 

those provided, at the time of filing the applications, statements 

complying with s. 58(1)(b) and a ballot will be held in respect of 

those applications. 

 

109. The Applicant did not comply with the initial requirements until 12 

January 2010 and therefore did not comply at the same time as the 

other applicants and, in my view, has lost priority. 

 

110. In those circumstances, I am of the view that the Application by 

Mineralogy does not qualify to be in the ballot and that application 

will be excluded. 

 

 

 

Paul A.  ROTH  

Warden 


