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1. On 20 April 2006 Blackfin Pty Ltd (―the Applicant‖),  a wholly 

owned subsidiary of Rey Resources (―Rey‖), was granted nine 

exploration licenses, those being EL04/1515-1517, 1520-1524 and 

1529. 
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2. Each of those exploration licences was granted for 5 years expiring 

on 19 April 2010. 

 

3. On 13 September 2007 two further exploration licences were 

granted, being EL04/1518 and 04/1525.  Both of these licences were 

also for five years and each will expire on 12 September 2012. 

 

4. The latter two exploration licences are both subject to an application 

for exemption from expenditure and an objection to that application 

has been lodged together with an application for forfeiture of those 

two licences. 

 

5. Both of those exploration licences is the subject of these applications 

to extend time and, accordingly, this decision has no effect on either 

of those licences. 

 

6. In the three reporting years since the grant of the exploration 

licences, in no one year has the Applicant met the minimum 

expenditure requirement for any of the licences. 

 

7. In 2007, the Applicant met on average 37% of the minimum 

expenditure.  In 2008 the Applicant met on average 39% of the 

minimum expenditure, and in 2009 met on average (excluding 1515) 

approximately 55% of the expenditure requirement. 

 

8. In 2007 none of the monies expended were actually expended on 

exploration costs.  In 2008 approximately 7% of the total money 

expended was spent on exploration costs and in 2009 (excluding 
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1515) approximately 35% of the total expenditure was spent on 

actual exploration.  

                        

9. On 22 July 2008 the Applicant was granted an exemption from 

expenditure in relation to all of the relevant exploration licences and 

on 12 February 2009 the Applicant for a second time was granted an 

exemption from expenditure in relation to all of the exploration 

licences. 

 

10. On 18 June 2009 the Applicant applied for a third exemption from 

expenditure relating to all exploration licences except 1518 and 

1525. 

 

11. Regulation 146(2) of the Mining Regulations provides that an 

objection to an application is to be made within 35 days after the 

application being objected to is lodged or ―for such further period as 

the warden considers reasonable‖. 

 

12. In relation to these exploration licences, the 35 day period expired 

on 23 July 2009 at which time no objection to the application for 

exemption from expenditure had been filed. 

 

13. On 12 October 2009, 81 days after the expiration of the 35 day 

period provided in Regulation 146(2), Mineralogy Pty Ltd (Proposed 

Objector) filed an objection to the application for exemption from 

expenditure and on 13 October 2009 the Proposed Objector filed an 

application to extend time pursuant to Regulation 146(2) relying on 
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the proviso that the period could be extended ―for such further 

period as the warden considers reasonable‖. 

 

14. The Applicant objects to the extension of time for the Proposed 

Objector to file the objection. 

 

THE PROCEEDINGS 

 

15. All of the evidence in this matter has been by way of affidavit. 

 

16. Both the Applicants and the Proposed Objector have filed 

submissions and I have also had the advantage of hearing counsel for 

both parties. 

 

THE EVIDENCE 

 

17. The Proposed Objector relies solely on the affidavit evidence of 

Mark William Strizek, one affidavit being sworn on 13 October 

2009 in support of the objection and the application for an extension 

of time and the other being an affidavit sworn on 9 December 2009 

in response to matters raised in an affidavit filed by the Applicant. 

 

18. In the initial affidavit, Mr Strizek deposes to the fact that he is 

responsible for the management of all exploration and mining 

activities conducted by the Proposed Objector in Western Australia. 

Mr Strizek further deposes that the applications for forfeiture had 

been filed and that Proposed Objector had only become aware of the 

Applicants‘ position ―recently‖. 
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19. Whilst nothing in the affidavit specifically indicates what ―recently‖ 

means, it can be ascertained from Mr Strizek second affidavit that 

the Proposed Objector became aware of the circumstances of the 

Applicant sometime between 24 September and 2 October 2009 as a 

result of Mr Strizek‘s inquiries into Canning Basin tenements. 

 

20. In his original affidavit, Mr Strizek sets out what the Proposed 

Objector argues are the ground which resulted in the delay of filing 

the objections and explains why the objections were not filed within 

time. 

 

21. In essence, Mr Strizek says: 

1. Because he was extremely busy; 

2. He only ―recently‖ became aware of the time limits; 

3. Extension of time would still allow the Applicant adequate 

opportunity to meet the objection and there was no prejudice 

which would be suffered in the procedural sense. 

 

22. On 9 December 2009 Mr Strizek filed a further affidavit in answer to 

matters which had been raised by the Applicant in a responding 

affidavit sworn by Julian Kinnear Ludowici on 10 November 2009. 

 

23. In the December affidavit, Mr Strizek provides further details in 

relation to how he came to learn of the Applicant‘s position and the 

manner in which he investigated the situation relating to the 

exploration licences, along with his knowledge of the Mining Act 

(WA). 
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24. In particular, Mr Strizek deposes: 

1. That it is part of his role within the Proposed Objector company 

to be ―on the lookout‖ for possible new projects and ground 

which may open up for mining; 

2. That in August 2009 he located on the internet various documents 

published by Rey relating to the Canning Basin thermal coal well, 

an area which included the exploration licences the subject of 

these proceedings. 

3. That the material he located on the internet attracted his attention 

and he began to look at the Canning Basin tenements ―more 

deeply‖; 

4. On or about 24 September 2010 he began to look at the actual 

tenements; 

5. Between 24 September and 2 October he obtained copies of 

exploration licences over tenements in issue here as well as the 

two that are not; 

6. He noticed that the Applicant had not met minimum expenditure 

requirements for any year of the licence; 

7. That part of Mr Strizek‘s role within the Proposed Objector‘s 

company was to maintain tenements that the company holds and 

to comply with expenditure conditions in relation to those 

tenements. 

 

25. Mr Strizek further deposes: 

1. That he reviewed the Mining Act and determined that it was open 

to him to make an application for forfeiture; 

2. That he is not a lawyer; 
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3. That he had never made an application for forfeiture or lodged an 

objection to expenditure exemption; 

4. That he did not know the time limits under the Act for lodgment 

of the objection; 

5. On or about 5 October 2009 he contacted the Mining Registrar in 

Karratha and sought advice about how to make the application 

for forfeiture; 

6. On or about 7 October 2009 he filed forfeiture applications in 

respect to the tenements the subject of this application, copies of 

which were annexed to his affidavit, showing that the 

applications were filed on 7 October 2009 together with a 3 page 

statement of particulars which is dated 6 October 2009 and which 

appears to be signed by someone other than Mr Strizek, Mining 

Tenement Register Search and a series of bar graphs apparently 

relating to expenditure requirements and actual expenditure; 

7. On or about 8 October 2009 he was told by Mining Registrar that 

objections to application for exemption would need to be filed 

and the time limit for the filing had expired; 

8. After this discussion he sought legal advice and subsequently 

filed the objection together with his first affidavit. 

 

26. Mr Strizek also deposes that in all of his dealings with this 

application he used only publicly available information and further 

that, in his view, no prejudice would befall Rey as a result of these 

objections. 
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27. In respect of that last matter, it should be noted that I take no account 

of his view as to prejudice as I do not accept that he is not in a 

position to make that determination. 

 

28. Mr Strizek also sets out in somewhat more detail his responsibilities 

and duties to the Proposed Objector‘s company as well as his other 

interests.  

 

29. The Proposed Objector also filed affidavit evidence of James Hunt 

relating to the status of two takeover bids on Rey, one affidavit dated 

16 December 2009 and one dated 10 March 2010. 

 

THE APPLICANT 

 

30. The Applicant in this matter relies fundamentally on an affidavit 

filed by Julian Kinnear Ludowici dated 10 November 2009 which 

was filed in response to an affidavit by Mr Strizek. 

 

31. Mr Ludowici deposes: 

1. Rey ‗s objective is to actively pursue the development and export 

of thermal coal operations; 

2. Pre-feasibility studies in relation to Blackfins‘ JORC resources 

were, at the time of swearing the affidavit, due to be completed 

by December 2009; 

3. The Rey would suffer substantial prejudice if the extension of 

time was granted resulting from the adverse affect such an 

extension would have on the two then current take-over bids; 
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4. The Proposed Objector had begun purchasing shares in Rey on 2 

July 2009 and continued to purchase those shares until 4 August 

2009; 

5. Over a 7 day period from 6 October to 13 October Mineralogy 

divested itself of the whole of its holdings, being approximately 5 

million shares. 

 

32. Mr Ludowici further deposes to the fact that the representatives of 

the Proposed Objector attended at the offices of Rey, at Rey‘s 

invitation, and gained access to sensitive information prior to the 

Proposed Objector filing its applications for forfeiture, objections 

and applications for an extension of time. 

 

33. He further deposed to the fact that Rey was attempting to raise $15 

million  to fund full feasibility studies for the Canning Basin project 

and further drilling on the Applicant‘s tenements. 

 

34. Counsel for the Applicant also filed an affidavit, that affidavit 

related solely to the issue of whether the Proposed Objector had 

obtained and utilized confidential information from Rey to found 

these applications. 

 

SUBMISSIONS 

 

35. Each of the parties filed written submissions and each party 

presented oral arguments at the hearing. 
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36. In submissions filed by the Applicant on 10 November 2009, 

counsel for the Applicant submits that the reason for delay in filing 

the objection and seeking the extension of time are not, and, indeed, 

have not been adequately explained and, moreover, there was, at that 

stage, insufficient information provided by the Proposed Objector to 

allow a proper view to be formed as to all of the circumstances 

relevant to the delay. 

 

37. The Applicant suggests that information supplied to the Proposed 

Objector in confidence by Rey has been utilized by the Proposed 

Objector to, in effect attack the licence holdings of the Applicant.  

The Applicant submits that the failure to disclose the knowledge, 

and source of the knowledge, concerning the Applicant‘s holdings 

justifies a refusal of the application for extension of time. 

 

38. The Applicant further argues that as its parent company, Rey, was, at 

the time of filing the submissions, subject to two take-over bids, the 

grant of an extension of time to bring the objections would adversely 

affect those bids and introduce uncertainty both into the bidding 

process and into the market generally. 

 

39. The Applicant further submits that a delay of 81 days is not 

reasonable. 

 

40. Although the written submissions do refer to the grounds of the 

objection being self evidently without merit, my understanding is 

that the Applicant does not press that issue. 
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41. In response the Proposed Objector has filed written submissions 

dated 15 December 2009 in which the Proposed Objector argued that 

neither the Applicant nor Rey would suffer prejudice. This is said to 

result from the Board of Directors having recommended against the 

shareholders accepting either of the two bids. 

 

42. Further, the Proposed Objector argues that given that there will be a 

hearing in respect of two applications for exemption in the same 

geographical area; neither the Applicant nor Rey will be adversely 

affected merely because there are further tenements which come 

under attack. 

 

43. The Proposed Objectors submissions also refer to reasons for delay 

and, in essence, repeat the information contained in Mr Strizek‘s 

affidavits of 13 October and 9 December 2009. 

 

44. The Proposed Objector also makes reference to merits of the 

objection, presumably in response to the Applicant‘s submission that 

the objections are without merit. 

 

45. The Proposed Objector argues that the policy and purposes of the 

Act and Regulations supports the granting of the extension, relying, 

it seems to me, on loosely expressed policy of ground turn over. 

 

46. The Proposed Objectors submission is that the period of time in 

which an objection can be lodged should be interpreted with 

flexibility and not applied over rigidly or over cautiously nor in such 

a manner that the time limits defeat the actual purposes of the Act. 
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47. In oral submissions, the Proposed Objector focused most of its 

attention on the issue of prejudice.  The Proposed Objector‘s view 

was that, first, one of the take-over bids was, as counsel put it, 

hopelessly ―out of the money‖ and that Rey had effectively defeated 

the second of those bids by triggering a defeating clause in that they 

announced a share offer in the course of the bid. 

 

48. The Proposed Objector also noted that in respect of the latter of 

those two bids, the bidder required an acceptance rate which would 

preclude any prospect of success unless the Board of Directors were 

prepared to sell their interest and, given their published reaction to 

the bid that pre-condition was not going to be met. 

 

49. By the time this matter was called on for a second day of hearing, 

one of those two bids had fallen away, the other, the one which was 

initially described as ―out of the money‖, was still on foot having 

been extended. 

 

50. It was suggested by counsel for the Proposed Objector that this bid 

remained on foot only so as to allow Rey to continue an argument 

that granting the extension would prejudice the Applicant. 

 

51. There is no evidence to support this contention and I pay no regard  

to what is merely speculation on the part of counsel. 

 

52. The issue of the delay was also addressed in oral submissions and 

while it was conceded that Mr Strizek in his affidavit in October 
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2009 did not provide a detailed account of the reasons for delay, the 

oral submissions mostly referred to contents of Mr Strizeks‘s 

affidavit of December and the reason set out in that affidavit. 

 

53. The Proposed Objector argued that those reasons would be sufficient 

explanation for the delay and that as a result of those reasons I 

should consider the period sought to be reasonable. 

 

54. The Proposed Objector also submitted that whilst an exemption from 

expenditure has been granted in respect of previous years, the fact of 

that under expenditure is a matter that I would be entitled to take into 

account when assessing whether it was appropriate to grant a further 

exemption. 

 

55. Further, whilst a consideration as to previous grants of exemptions 

does not necessarily go to the issue of the reasons for the delay in 

filing the objections, it does raise the issue of legislative policy 

underlying the Act and Regulations.  

 

56. In response, the Applicant submits that the explanation for the delay 

as given by Mr Strizek should be given little or no weight in light of 

the matters not disclosed by the Proposed Objector. 

 

57. These matters include: 

1. That in very late June 2009, the Proposed Objector commenced 

purchasing shares in Rey and the purchases continued through to 

early August; 
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2. By 4 August 2009 Mineralogy owned 4.9 million shares in Rey, 

at an average price of $0.15 a share, totaling, by my calculation, 

an investment of approximately $73,500.00; 

3. In July 2009 Rey invited the Proposed Objector, along with 

others, to submit proposals for corporate transactions or asset 

deals; 

4. On or about 9 September 2009 the Proposed Objector entered 

into a confidentiality agreement with Rey and subsequently 

accessed Rey‘s database room; 

5. On 6 October 2009 the Proposed Objector commenced to sell 

down its share in Rey and completed a full sale of all its share 

holdings by 10 October 2009. 

 

58. The Applicant also highlights that according to Mr Strizek‘s 

affidavit: 

1. He acted alone in respect of all matters associated with the 

application for forfeiture, objections and application for extension 

of time; 

2. He did not obtain legal advice; 

3. That he was extremely busy. 

 

59. The Applicant submits that the failure to disclose the close interest 

the Proposed Objector has shown in relation to Rey from July until 

August, coupled with the fact that the Proposed Objector sold off 

over 4 million shares in Rey in the days leading up to the filing of 

these applications and divested itself of the remainder of those shares 

either on the same day or the day after the filing of these applications 

coupled with the Proposed Objectors failure to address these issues 
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leads to an inference that the reasons given by Mr Strizek for the 

delay are not the sole and only reasons. 

 

60. The timing of the selloff, as the submission goes, when viewed in 

conjunction with the chronology of Mr Strizek, suggests that the 

delay was, in fact, at least in part, for the purposes of allowing the 

Proposed Objector to divest itself of its‘ shares in Rey in an orderly 

manner. 

 

61. The Applicant supports this contention by reference to Mr Strizek‘s 

statement in his affidavit that he and he alone was the person 

involved in this investigation and that he and he alone who prepared 

and filed the documents. 

 

62. The Applicant submits that the signature on the application for 

forfeiture was not that of Mr Strizek and that the affidavit and 

annexure were of a sophisticated nature inconsistent with Mr 

Strizek‘s apparent lack of knowledge of the Mining Act. 

 

63. This fact, as the submission goes, supports the Applicant‘s 

contention that the true reason for the delay has not been fully aired 

before me. 

 

64. In fact, the Applicant goes further and submits that I can positively 

draw an inference adverse to the Proposed Objector, in other words, 

I can draw an inference from the failure to disclose relevant facts 

that the disclosure of those facts would operate adversely to the 

interest of the Proposed Objector. 
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65. The Applicant further submits the very fact that the Act provides 

time limits is, in itself, a matter to be taken into account on two 

basis; first, that resources of the Warden‘s Court are finite and that 

legislation provides limitation in respect of time so as to avoid the 

difficulty which may arise through unrestricted right of objection at 

any time and, second, that the policy of the Act needs to be taken 

into account and that is for the parties to adhere to limits and failure 

to do so requires a full explanation of the circumstances in which the 

failure arose. 

 

66. In relation to the interests which may be prejudice, the Applicant 

submits a consideration of all of these circumstances includes 

consideration of the impact on third parties which includes the 

impact on the parent company of the Applicant. The Applicant 

submits that there is certainly a close enough association between 

the two to justify taking the interest of the parent company into 

account. 

 

67. The Applicant further reiterated its view that the granting of an 

extension of time would adversely affect Rey by adversely affecting 

the remaining take-over bid.  This would arise because the tenements 

in issue hold strategic importance to the other holdings of the 

Applicant. 

 

68. In response, the Proposed Objector submitted that no inference could 

or should be drawn in relation to the existence of a possible separate 

rationale for the delay in filing.  The Proposed Objector argues that 

the evidence before me is the evidence of Mr Strizek and that is the 
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evidence I am entitled to take into account when assessing the 

reasons for delay. 

 

69. The Proposed Objector seems to suggest that as there is no 

information disclosed by Mr Strizek in his affidavit of anyone else‘s 

involvement in this matter, and as he has had said no one was, I 

should not and am not entitled to draw any inference contrary to the 

statements of Mr Strizek. 

 

THE LEGISLATION 

 

70. The Mining Act  

― Part IV — Mining tenements  

102. Exemption from expenditure conditions  

  (1) Subject to this Act, on an application (an application for 

exemption) made, as prescribed, by the holder of a mining 

tenement (other than a retention licence) or his authorised agent 

prior to the end of the year to which the proposed exemption 

relates, or within the prescribed period after the end of that year, the 

holder may be granted a certificate of exemption in the prescribed 

form totally or partially exempting the mining tenement to which 

the application relates from the prescribed expenditure conditions 

relating thereto, in an amount not exceeding the amount required to 

be expended — 

 (a) in respect to any mining tenement other than a mining lease, 

in any one year; and 

 (b) in respect to a mining lease, subject to subsection (7), in a 

period of 5 years. 

    (1a)  ... 

   (2)      ... 

      (2a)     ... 

   (3)      ... 
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      (4) When consideration is given to an application for exemption 

regard shall be had to the current grounds upon which exemptions 

have been granted and to the work done and the money spent on the 

mining tenement by the holder thereof.     

  (5) An application for exemption —  

 (a) where an objection to the application is lodged, shall be 

heard by the warden; but 

 (b) otherwise, shall be forwarded to the Minister for 

determination by the Minister. 

  (6) The warden shall as soon as practicable after the hearing of the 

application transmit to the Minister for his consideration the notes 

of evidence and any maps or other documents referred to therein 

and his report recommending the granting or refusal of the 

application and setting out his reasons for that recommendation. 

  (7) Where the warden finds that the reasons given by the holder of 

the mining lease are sufficient to justify the granting of a certificate 

of exemption and so recommends, or if the Minister is satisfied 

whether or not a recommendation is made by the warden, the 

Minister may grant a certificate of exemption in an amount not 

exceeding the amount required to be expended in respect of the 

mining lease in the period of 5 years from the commencement of 

the year to which the application relates. 

 103. Effect of exemption  

  Upon the granting of a certificate of exemption pursuant to 

section 102 or section 102A the holder of a mining tenement to 

whom it is granted shall be deemed to be relieved, to the extent, 

and subject to the conditions specified in the certificate, from his 

obligations under the prescribed expenditure conditions relating to 

the mining tenement.‖ 

 

71. The Mining Regulations 137, 146 

 “137. Terms used in this Part 

  (1) In this Part, unless the contrary intention appears —  

 . . . 

              objection means an objection under Part IV of the Act; 
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 146. Making an objection 

  (1) An objection shall be in the form of Form 16.   

   (2) An objection shall be made within — 

 (a) . . .; or 

 (b) in any other case — 35 days after the day the application 

being objected to is lodged, 

  or such further period as the warden considers reasonable. 

  (3) The objector shall serve a copy of the objection on the 

applicant as soon as practicable after the objection is made.‖ 

 

THE TEST 

 

72. It appears common ground that the statement of law in this respect is 

as established by the Supreme Court in Molopo Australia Ltd v 

Eastern Gold NL [1989] WAR 270.   

 

73. In that case, which was decided under the then existing regulation 67 

of the Mining Regulations, the Supreme Court determined that the 

question the warden was to answer was whether the warden 

considered that the further period sought beyond the 30 days (as it 

was under the former reg 67) was reasonable. 

  

74. Kennedy J at page 274 opines; 

“In my opinion, the question the warden was required to 

answer under reg 67 was whether a further period of 17 

days over and above the period of 30 days was 

reasonable, that is to say, reasonable in all the 

circumstances of the case. . . . . 
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 . . .. The regulation, in my opinion, gives the warden a 

wide discretion to determine the time within which an 

objection may be lodged.  

 

I would further observe that, in my opinion, it would be 

proper, . . . , for the warden to have regard to the 

substance of the objection in determining whether a 

period of more than 30 days was reasonable.” 

 

75. Walsh J observed at page 277 - 278; 

“The question the warden was required to determine was 

whether the period of extension sought pursuant to reg 

67 of the Mining Regulations was reasonable in all the 

circumstances. Reasonableness is relative and must 

proportioned to the circumstances of the case considered 

as a whole.” 

 

76. Brinsden J concluded at page 272; 

“On the whole, I would have thought, in exercising his 

discretion, a warden should lean towards granting a 

reasonable extension since the clear intention of the Act is 

to give any person an entitlement to object.”  

 

77. The Applicant in this matter says the 81 day delay is not reasonable 

and the Proposed Objector says that it is reasonable. 

 

78. In my view, the decision in Molopo makes it clear that the 81 days is 

neither reasonable nor unreasonable.  The actual number of days, 
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weeks or even years that have expired since the final day for filing 

an objection can only be considered in light of the circumstances 

which surround the delay and the circumstances which currently 

surround the application. 

 

79. As I understand matters, delay is only one consideration and must be 

viewed in light of all of the other factors relevant to the application 

and to the objection including but not limited to the reasons for the 

delay and the delay itself. Proper consideration can only be said to 

be given as to whether or not the extension of the time is reasonable 

when all factors relating to the application, the objection and the 

delay are considered both individually and collectively. 

 

80. I adopt the reason of His Honour Warden Calder at paragraph 26 of 

Allhawk Nominees -v- RBJ Nominees Pty Ltd [2004] WAMW 18 

wherein His Honour concludes that the overall affect of the judgment 

of Brinsden J in Molopo was to create ―flexibility‖ in the application 

of regulation 67 and, further, I adopt His Honour‘s reasoning that 

where the same phraseology is used in other regulations that 

phraseology is intended to import the same sort of flexibility into 

those regulations as did into regulation 67.  

 

81. The implied flexibility does not, however, in my view, totally eclipse 

the clear statutory intent that ordinarily objections are to be made 

within the time constraints as set out in the legislation and the 

departure from those time frames will cast upon the proposed 

objector to an obligation to satisfy the warden that in view of all of 

the circumstances relating to both the delay and the current 
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circumstances of the Applicants and application itself, the period 

sought for extension is reasonable. 

 

82. To my mind, the longer the elapsed time from the expiration of 35 

days to the filing of the objection, the more onerous that task 

becomes. 

 

83. That is to say that on a factual basis, an explanation for a delay 

which may well be sufficient to explain a delay of a day or week, 

would not, necessarily, be sufficient to explain a delay of months or 

years. 

 

84. It will, of course, all be contingent on the circumstances which 

surround the delay, the Applicant and the application.  The relevant 

considerations may well involve the cogency of the basis of the 

objection and whether the objection impacts solely on the Proposed 

Objector or whether the objection itself raises wider issues of the 

policies and purposes of the Act and Regulations. 

 

85. In the former case, the flexibility may well be more constrained 

whereas in the latter case the flexibility maybe more broadly 

determined. 

 

86. Again, the flexibility to be shown must be appropriate to the 

individual case and can only be assessed by reference to all 

circumstances then existing. 

 

PREJUDICE 
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87. The issue of prejudice has loomed large in these proceedings.  In 

fact, a substantial proportion of the Proposed Objector‘s argument 

went towards attempting to satisfy me that the prejudice the 

Applicant submits its parent company would suffer is, in fact, 

illusory. 

 

88. The direct prejudice the Applicant alleges which the parent company 

will suffer relates to what might be referred to as a loss of market 

confidence impacting on two separate take-over bids. 

 

89. While the Applicant accepts that the mining tenements in dispute are 

not part of its JORC resource, nor are they at present being actively 

explored, or at least not to the extent required under the Mining Act, 

they nonetheless represent an important strategic resource and the 

proposed objector, by commencing these proceedings, has created 

market uncertainty by casting into doubt the total value of the 

Applicant‘s mining operations. 

 

90. I should pause momentarily to deal with the preliminary point raised 

by the Proposed Objector that being the objector raised objection to 

portions of Mr Ludowici‘s affidavit. 

 

91. The objection, as I understand it, relates to paragraph 44 to 48 

which, according to the Proposed Objector, contravene the 

provisions of regulation 159. 
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92. In the end, the Proposed Objector agreed to deal with the issue on 

the basis of the paragraphs be left in and that I considered what, if 

any, weight can be attached to those paragraphs. 

 

93. As things have evolved, one of the take-over bids has now expired or 

been withdrawn and the second, while it was still on foot in March 

of 2010, has not been amended or altered. 

 

94. Given that the continuing bid is substantially lower than the market 

value, I find it difficult to understand how that bid could succeed. 

 

95. As counsel for the Proposed Objector put it, it is simply too far out 

of the money to be successful. 

 

96. Whilst I do not necessarily accept all of the points made by counsel 

for the Proposed Objector in relation to the inadequacy of Mr 

Ludowici‘s knowledge in relation to various aspects of paragraphs 

44 to 48, in the end I do not consider it necessary to make a final 

decision for reasons which I will come to shortly.   

 

97. I would accept that a challenge to a mining tenement of a public 

listed company, or wholly owned subsidiary of a public listed 

company, has the potential to adversely affect the market value of 

that publicly listed company and that that , in turn, can have serious 

financial repercussions for that public listed company. 

 

98. I would also accept that a challenge to a mining tenement of a public 

listed company may have an adverse affect, from that company‘s 
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point of view, on any potential take-over bid and, possibly, on a 

current take-over bid. 

 

99. However, the fact that the market may or will react adversely 

consequent on a challenge to a mining tenement of a public listed 

company is not, in and of itself, in my view, ordinarily sufficient to 

amount to prejudice sufficient to justify refusing an application for 

an extension time on the basis of prejudice. 

 

100. That is not to say that adverse market reaction, or the prospect 

thereof, could never on its own amount to such prejudice, however, 

in my view, the incidents where that would be justified would be 

rare. 

 

101. In the current matter, in December of 2009 when the matter was first 

called on for hearing, Rey was subject to two take-over bids. 

 

102. One bid required a minimum of 90% acceptance and was subject to 

a defeating condition that in the event Rey issued further shares the 

bid would be withdrawn. 

 

103. Subsequent to the making of that bid, Rey entered into a fund raising 

campaign by way of share issue thus triggering the defeating 

condition. 

 

104. Further, the directors, who, after the fund raising issue, held in the 

nature of 13% of the total shares in Rey, recommended that the bid 

be rejected. As the bid required 90% acceptance, there was no 
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realistic prospect of the bid succeeding even absent the defeating 

condition. 

 

105. By the time the matter was called on for a second day of hearing in 

March 2010 this bid had fallen away and accordingly any 

prospective prejudice suffered as a result of difficulties arising out of 

this bid fell away as well. 

 

106. Second bid was, as I have indicated previously, is substantially 

below the market value of the shares and the recommendation of the 

directors was that bid not be accepted. 

 

107. As far as the take-over bids are concerned, I find that there is no 

prejudice to be suffered by Rey as a result of these objections being 

heard. 

 

108. As far as in loss of market confidence is concerned, I find that the 

prejudice suffered there, if there be any, is not such as to warrant the 

refusal of the extension of time. 

 

DELAY 

 

109. As His Honour Warden Calder pointed in Allhawk, prejudice is not 

some distinct concept separate to and beyond the other 

circumstances that must taken into account. 
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110. The fact that the Applicant does suffer prejudice of the nature and to 

the degree which would make it appropriate to refuse the extension 

of time will resolve the issue by reference that consideration only. 

 

111. The converse, however, is not true.  Merely because the Applicant 

will not suffer prejudice, that fact does not in and of itself make the 

period sought reasonable. 

 

112. The Proposed Objector has referred to various cases in its 

submissions showing that an extension of time has been granted in 

matters where there have been delays of  37 days, 300 days and 9 ½ 

years. 

 

113. I find little assistance in such references.  It seems to me that in 

respect to the question I must answer in these proceedings, each 

matter must be dealt with on its own facts and it is only on the basis 

of the actual circumstances relevant to this matter that the question 

can be answered. 

 

114. According to the Proposed Objector, the Proposed Objector only 

became aware of the failure by the Applicant to meet its minimum 

expenditures  ―recently‖.  By reference to the December affidavit of 

Mr Strizek, ―recently‖ seems to refer to a time period between 24 

September and 2 October 2009. 

 

115. Further, the Proposed Objector relies on the same affidavit of Mr 

Strizek to show that Mr Strizek was ―extremely busy‖ in this period 
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with other mining projects within Western Australia including an 

application for two mining tenements in the Kimberley.  

 

116. He was also involved with his own companies and projects. 

 

117. According to Mr Strizek, as well as being Director of Geology and 

Exploration for the Proposed Objector, in which role he was 

responsible for all geological projects in WA, he was also 

responsible for the tenement management of the Proposed 

Objector‘s projects in Western Australia and he was obliged to 

manage applications for two new tenements in the Kimberley region, 

as well as having personal projects including the share float, being 

Chief Geologist of Cosmos Developments, Chairman of Kingsway 

Oil and the General Manager of Chinampa Exploration. 

 

118. As I understand the situation Mr Strizek became interested in the 

Canning Basin area, including tenements the subject of these actions, 

on or about 20 August 2009 after finding announcements on the 

internet made by Rey to the Australian Stock Exchange (ASX). 

 

119. As a result of reading these announcements he began to look more 

closely at the Canning Basin, including these tenements. 

 

120. Approximately one month later, on or about 24 September 2009, he 

searched WA Petroleum Information Management System and at 

some point in the following two weeks conducted searches on 

Minerals Titles Online for exploration licences. 
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121. It appears to have been as a result of these searches that Mr Strizek 

discovered that the Applicant under expended on the tenements in 

issue over a period of two years and was seeking an exemption for 

the third year. 

 

122. Mr Strizek is the Director of Geology and Exploration for a 

company which has substantial involvement in the mining industry 

of Western Australia. 

 

123. For reasons which are not entirely clear, Mr Strizek appears to have 

chosen to pursue these enquiries on his own without reference to any 

other resource, including, at least, resources of in-house counsel of 

the Proposed Objector. 

 

124. The Proposed Objector relies on the fact that Mr Strizek was ―very 

busy‖ with other matters to, at least partially, explain the delay in 

instituting the objections. 

 

125. It may well be that a person operating solely on their own, perhaps 

with a limited access to legal resources, internet resources or other 

forms of assistance, may be able to rely on an explanation that the 

delay was caused due to that person being ―very busy‖. 

 

126. That is not the case here.  

 

127. Mr Strizek clearly had resources available to him within the 

Proposed Objector‘s company structure, at least to the extent of 
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having in-house counsel available for assistance, but chose not to 

seek that assistance. 

 

128. The evidence is that he did not seek any assistance, that he carried 

this one on his own and, due to other commitments, was not able to 

file his objections until 7 October 2009, 81 days after the expiration 

of the prescribed statutory period and some 47 days after he had 

found the ASX information exhibited on the internet. 

 

129. As I previously noted, the regulations intend to instill some 

flexibility into the statutory prescribed period for filing objections.  

However, as I have also previously indicated, it is clear that the 

legislature has set out a period as a prescribed period and failure to 

comply with that has to be one of the matters taken into account by 

the court in assessing whether further period requested is reasonable. 

 

130. Whilst I would not suggest that being ―very busy‖ could never, in 

any circumstances, adequately explain a delay in making an 

objection, I would have thought that the circumstances would have 

to be, at least, unusual. 

 

131. Further, as the time elapsed since the expiration of the prescribed 

period increases, in my view, the justification of being ―very busy‖ 

would become more and more exceptional. 

 

132. If that were not the case, it seems to me the statutory prescribed 

period would be of little or no effect as it would be easily defeated. 
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133. In my view, having regard to the fact that Mr Strizek occupied a 

substantial position in a mining company with substantial interest in 

this State and that he had the ability to access resources within that 

company, specifically in-house counsel, and nonetheless chose to 

pursue this enquiry without reference to any of those resources, the 

explanation for the delay, being that he was ―very busy‖ at the time 

with other projects, is not an adequate explanation. 

 

134. As with other aspects, that consideration standing alone does not 

necessarily answer the whole question.  While I do not consider 

―very busy‖ to be adequate explanation for the delay, I nonetheless 

must look to all of the other circumstances both individually and in 

conjunction with each other and the explanation of being ―very 

busy‖ to ascertain whether the period of extension requested is 

reasonable. 

 

135. The other circumstances of the Proposed Objector refer to are: 

1. Mr Strizek is not a lawyer; 

2. He had never previously made an application for forfeiture or 

lodged an objection to expenditure exemption application; 

3. He did not know about time limits in respect of lodging 

objections; 

4. He was not aware of the process to be followed. 

 

136. As I understand things, it is not an issue that Mr Strizek is not a 

lawyer.  As I understand things that is accepted.  What is less clear is 

as to why that should make a difference or, if indeed it does make a 

difference, what difference it makes. 
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137. For myself, I would not find it surprising if I were informed that 

95% of the lawyers in Perth knew nothing of mining law. 

 

138. They may well, however, know where to go to find out about it.  

That is obviously the Mining Act and Regulations. 

 

139. In my view, the Director of Geology and Exploration for the 

Proposed Objector in Western Australia, with the person‘s 

responsibility as tenement manager, and, at the time, actually being 

involved in securing two mining tenements in the Kimberley, could 

reasonably be expected to know where to go to find out what he 

needed to know. 

 

140. Moreover, if Mr Strizek not being a lawyer is pertinent to my 

consideration in this matter, it is to be noted that he had access to a 

lawyer, in particular, the Proposed Objector‘s own employed in-

house counsel. 

 

141. It is also said that Mr Strizek had never previously made an 

application for forfeiture or lodgment of an application for 

expenditure and that he was not aware of time limits in relation to 

the making of objections. 

 

142. In relation to the first of these matters, I would accept that the 

argument  that a person making an application of this description on 

his own and for himself who has no or limited knowledge of the 

processes and procedures under the Mining Act and Regulations 
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may well be a forceful argument as to why the period sought to be 

extended is reasonable in the circumstances.   

 

143. In the matter before me, Mr Strizek does not appear to be a person 

who is inexperienced in the mining realms, he is employed in a 

substantive position by a substantial mining company who has 

substantial interests in Western Australia and, moreover, as I have 

indicated before, he had access to legal resources which could have 

been utilized to answer questions as to the making of the application 

for forfeiture or the lodgment of the objection. 

 

144. As to his lack of knowledge in relation to the time limitations for 

filing an objection, given the involvement that Mr Strizek deposes to 

in his affidavit, including two new Kimberley tenements, and him 

being responsible for tenement management of the Proposed 

Objector all over the state of Western Australia, it is difficult to 

understand how he would not be aware of time limits within the 

regulations. 

 

145. However, in relation to both of these matters and in relation to the 

issue concerning Mr Strizek not being a lawyer, it seems to me that 

these overlook one very basic fact. 

 

146. This application is not brought by Mr Strizek. Mr Strizek is not the 

Applicant for forfeiture. Mr Strizek is not raising the objection and 

he is not making the application for an extension of time. The 

Proposed Objector is Mineralogy Pty Ltd. 
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147. Mr Strizek is an employee of the Proposed Objector but, in my view, 

it is not his knowledge, his expertise or his experience that I need to 

assess in reaching a conclusion as to whether any of those 

circumstances would or should result in my concluding that the 

period sought to extend is reasonable.  

 

148. I take the view that it is the knowledge, expertise and experience of 

the Proposed Objector that I should consider.  

 

149. The Proposed Objector is a body which has substantial mining 

interest within the State of Western Australia and on the basis of the 

information before me has, at least, the necessary legal resources to 

comply with provisions of the Act. 

 

150. I am not prepared to accept that the Proposed Objector, being a 

mining company engaged in substantial mining ventures in WA, 

would be unaware of time limits for the filing of objections or 

unaware of the processes for either applications for forfeiture or 

objection. 

 

151. The Applicant in this matter has also raised the issue as to whether 

the reasons provided by the Proposed Objector for the delay are, in 

fact, the true reasons or, at least, whether they disclose the full 

reasons for the delay. 

 

152. The Applicants point to the fact that in July 2009 the Proposed 

Objector commenced in purchasing shares in Rey, eventually 

purchasing approximately 4.9 million shares by 4 August 2009. 
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153. The Proposed Objector then commenced selling the shares on or 

about, as recorded by ASX, 6 October, although according to 

counsel the sales actually occurred on 3 October but were not 

recorded by the ASX until 6 October, and by the time the Proposed 

Objector‘s applications were filed, the Proposed Objector had, in 

fact, divested itself of over 4 million shares with the remaining 

approximately 750,000 shares being sold on the same day as the 

filing or on the following day. 

 

154. The Applicant submits that this is more than mere coincidence and 

supports an inference that the filing of the application was delayed in 

order to ensure that the Proposed Objector had an opportunity to 

carry out the orderly sell off of Rey shares. 

 

155. The Applicant further contends that as the Proposed Objector has 

never explained this concurrency of events, despite the matter being 

raised in the affidavit of Mr Ludowici, I am entitled to draw an 

inference that the Proposed Objector has not provided an explanation 

as the explanation would be contrary to the interest of the Proposed 

Objector. 

 

156. In my view, this unexplained concurrence of events does cast a 

shadow over the veracity of the explanation given by the Proposed 

Objector for the delay. 

 

157. However, in my view, the explanations advanced for the failure to 

file objections within the appropriate time frame, whether taken at 
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face value or subject to the reservations just expressed and whether 

considered singly or in conjunction with each other or in conjunction 

with Mr Strizek‘s ―very busy‖ schedule, do not amount to 

circumstances of such a nature as to render the further period sought 

as reasonable. 

 

158. Once again, however, it seems to me that that does not fully answer 

the question.   

 

159. In my view, there is a further aspect that needs to be considered, that 

being the cogency of the objection, in particular, whether the 

objection raises issues impacting on the legislative policy of the Act 

and Regulations. 

 

160. The Proposed Objector seeks an extension of time to lodge the 

objection.  The grounds of objection are expressed as ―The objector 

denies the truth of the reasons for exemption claimed by the 

applicant. In all the circumstances (including the nature, extent of, 

and number of prior exemptions) and the small amount recently 

expended on the tenement, it would be unreasonable to grant another 

exemption‖. 

 

161. In its submissions, in respect of the application for extension of time, 

the Proposed Objector has brought to my attention the fact that for 

two years prior to the disputed year the Applicants failed to meet its 

minimum expenditure requirements and, indeed, on the basis of the 

evidence before me, the monies expended have been almost solely 

expended on administration costs, with exception of Exploration 
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Licence 04/1515 which, in 2009, all monies expended were 

expended on exploration.  However, even in respect of 1515 the total 

expenditure was less than 19% of the required minimum 

expenditure. 

 

 

162. It appears to me to be accepted by all parties that at least part of the 

legislative policy is to ensure that ground which has the potential of 

mineral deposits should be explored and exploited (Nova Resources 

NL v French (1995) 12 WAR 50 per Rowland J at 57). 

163. In the event that the tenement holder is not meeting its obligation 

under the Act, specifically in terms of its expenditure, the self 

policing aspects of the Act and the regulations may result in the 

tenement holder losing the ground to another more ready and 

prepared to explore and exploit the mineral resources (Hutton v 

Jannerre Corporation Pty Ltd  [2009] WAMV 3). 

 

164. The uncontested evidence before me shows that in respect of the 

disputed tenements there have been 3 years back to back where the 

minimum expenditure was not met. 

 

165. Indeed for the whole of its tenement, over the 3 years since grant, the 

Applicant has expended approximately 41% of the minimum 

expenditure and of that 41% less than 18% has actually been 

expended on exploration, the remainder having been expended on 

administration costs. 
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166. I should note that, with the exception of 1515, in each year since 

grant, expenditure on each of the tenements has increased to the 

point where in 2009 the average expenditure was in excess of 54% 

of the minimum expenditure required. 

 

167. While the ramping up of the expenditure has to be acknowledged, I 

am of the view that the evidence put before me calls into issue a 

matter of wider legislative policy and given that the Applicant will 

not, in my view, suffer any prejudices as a result of the time being 

extended and given that the objections are neither vexatious nor 

frivolous, I am of the view that the period sought to be extended is 

reasonable having regard to the wider issue of legislative policy 

which the evidence raises. 

 

168. Accordingly, I consider that the period ending and including the 

days on which the objection were lodged is, in each case, a 

reasonable period for the lodgment of those objections, having 

regard to the policy issues raised, and the objection for extension of 

time will be granted. 

 

 

Paul A. ROTH  

Warden 

 

 

 

 


