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REASONS FOR RECOMMENDATION 

 

1. This case concerns an application for restoration of Mining Lease 

M24/384 by Mr Michael Cornelius Bezemer to which an objection has 

been made by Mr John Leonard Clancy. 

 

2. Pursuant to s 97A(1) of the Mining Act 1978 an application for restoration 

is to be made by the “person who was, immediately prior to the forfeiture, 

the holder of the tenement.”  The forfeiture in this case occurred under s 

97 of the Act as a result of a breach of the lessee’s covenant to pay rent.  

The holder of the tenement and the lessee at the relevant time is the 

Applicant Michael Bezemer.   A complicating feature of this case is that 

well before the forfeiture proceedings that resulted in the forfeiture of this 

mining lease were commenced, Mr Bezemer had sold his interest in the 

tenement to Mr Ewen. 

 

3. While s 97A sets out how and by whom an application for restoration may 

be made, it does not set out the criteria and principles upon which the 

decision regarding restoration should be made.  Guidance on this issue 

must therefore be sought from prior Warden’s Court decisions including, 

in particular, the case of BRGM to which I have been referred by both 

parties. 

 

4. Much of the evidence in this case is not in dispute although there are some 

points of significant contention between the parties regarding compliance 

with and alleged breaches of the mining lease as well as a substantial 

difference between the parties as to the conclusion I should draw from all 

of the circumstances.      

 



2010 WAMW 23 
 

2010 WAMW 23 Page 4 

5. Essentially, the issue I need to determine, having regard to the principles 

outlined by Warden Reynolds in BRGM, is whether, having regard to the 

Applicant’s explanation of the non-payment of rent, the degree of lack of 

care by the tenement holder in attending to the payment of rent and the 

existence of any special circumstances, there should be a recommendation 

for or against restoration. 

 

6. In determining the issue of any special circumstances, consideration 

should include, but is not limited to, the length of time the holder held the 

tenement, previous expenditure, the holder’s intention in respect to the 

tenement as evidenced by whether any work had been carried out towards 

the delineation and mining of an ore body, and generally the prejudice that 

would be suffered by the holder if the tenement was not restored. 

 

7. Having regard to this issue my findings on the evidence, on the balance of 

probabilities, are now set out below. 

 

8. Mr Bezemer was given the mining lease known as “the Wentworth” in 

2005 or 2006 by Mrs Hancock.  He became the registered holder of the 

tenement through a relatively simple process of registering a transfer at 

the Mines Department in Kalgoorlie which was all achieved over the 

counter in the one transaction on the same day.  Mr Bezemer transferred 

the tenement to Mr Ewen in January/February 2009 for the sum of $2000 

and then shortly after left the Goldfields to move to Perth without 

disclosing any forwarding address either to Mr Ewen or the Mines 

Department.  Mr Bezemer suffers from depression and panic attacks 

relating to his previous involvement with the Ora Banda Hotel.  He was 

present when the hotel was blown up and gave evidence in the Supreme 
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Court following the murder of the hotel owner.  For these reasons, Mr 

Bezemer was and remains, quite understandably, very cautious about 

disclosing where he lives. 

 

9. None of this evidence is the subject of any particular challenge by the 

Objector Mr Clancy.  Although he gave his evidence by audio link, Mr 

Bezemer, as far as it was possible to determine, presented as an honest 

and credible witness.  There is nothing, on the face of it, that would lead 

me to doubt the veracity of Mr Bezemer’s evidence.  

 

10. In respect to Mr Bezemer’s evidence, I am satisfied on the balance of 

probabilities, that when he left the Goldfields, he believed, and reasonably 

so, that he had done everything necessary to effect the transfer of the 

tenement to Mr Ewen.  Although he left no forwarding address with the 

Mines Department there is no reason, in the circumstances, for him to 

believe that he needed to do so.  As far as he was concerned the tenement 

had been transferred to Mr Ewen and there was no longer any need for 

him to have any further involvement or responsibility in the matter.  In 

this light, I do not consider there is any basis upon which it could be 

concluded that Mr Bezemer, who in fact remained the holder of the 

tenement, showed any lack of care in regard to non-payment of the rent.  

 

11. It could be argued that in determining this issue, that is the end of the 

matter as the assessment regarding lack of care, strictly speaking, relates 

only to the obligations and responsibilities of the tenement holder. 

 

12. In the interests of resolving all issues before me, however, I will now 

proceed to consider Mr Ewen’s role, obligations and responsibilities as the 
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purchaser of the tenement in respect to the application for restoration and 

the principles outlined in BRGM. 

 

13. Following his purchase of the mining lease, Mr Ewen took the signed 

transfer straight to the Mines Department in Kalgoorlie only to learn that 

it first had to be stamped in Perth before he could be recorded as the 

registered holder of the tenement.  Mr Ewen sent the transfer document to 

the Office of State Revenue in Perth where it arrived on 9 February 2009 

and called the Office a few days later to confirm its receipt by them.  He 

made further calls to the Office later in February and then in May and 

August.  In the meantime he purchased and installed some $50,000 of 

equipment for the tenement with the intention of establishing the 

infrastructure he needed to carry out work on the tenement. 

 

14. As a result of a backlog of work, the Office of State Revenue did not 

assess the transfer for stamping until 18 August 2009 and the stamp duty, 

in the sum of $38, was paid by Mr Ewen two days later.  By then 

however, unknown to both Mr Ewen and Mr Bezemer, the tenement had 

been forfeited as a result of non payment of rent.  Neither had received 

any prior correspondence from the Department of Mines as to the non 

payment of rent and its intention to forfeit the tenement – Mr Ewen, 

because he was not yet the registered holder of the tenement and Mr 

Bezemer, because he had left no forwarding address with the Mines 

Department when he moved to Perth following the sale of the tenement. 

 

15. There is no particular challenge in respect to any of this evidence and I am 

satisfied on the balance of probabilities in respect to the matters referred 

to above. 
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16. In my view Mr Ewen’s explanation for the failure to pay the rent on the 

tenement, which is the reason for the forfeiture, does not show any 

significant lack of care. 

 

17. I am satisfied, that the failure to pay rent was the result of a combination 

of the following circumstances:- 

 

- As I have already noted, the tenement holder Mr Bezemer under a 

mistaken but, in the circumstances, reasonable belief, thought that the sale 

and transfer of the tenement to Mr Ewen had been completed before he 

left Kalgoorlie;  

- for reasons which are entirely understandable and, in the circumstances, 

reasonable, Mr Bezemer left no forwarding address; 

- unbeknown to Mr Bezemer, the transfer in fact took some 6 months to 

effect because of a delay as a result of backlogs in the assessment of the 

stamp duty – which was paid promptly when the assessment finally took 

place; 

- during this time, Mr Ewen, having purchased the tenenement, could not 

be registered as the holder of the tenement; 

- nevertheless, in good faith, he set about acquiring and installing some 

$50,000 worth of materials, equipment and assets on the tenement which 

could have been for no other purpose than a genuine intention to work the 

tenement; 

- he made repeated calls to the Office of State Revenue; 

- when made aware of the forfeiture he was shocked; 

- he again contacted the Office of State Revenue and requested urgent 

assessment; 

- the assessment was finally done and paid immediately; 
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- the damage though had already been done in respect to the forfeiture of 

the tenement, initiated by the Department of Mines, for non payment of 

rent.  A further forfeiture application was also initiated by the Department 

for non-compliance with expenditure conditions.  The Department did 

not, however, proceed with that second application as forfeiture for non 

payment of rent had resolved the issue; 

 

18. Complicating this matter, however, is the fact that the Mr Ewen does not 

come to court with entirely clean hands in that regardless of the series of 

unfortunate events described above, there are a number of things he 

arguably could have done which, on his own evidence, he did not do.   

 

19. Mr Ewen did not take the simple step of conducting a registered search of 

the tenement which would have made it clear what the conditions of the 

tenement were; he did not ascertain what needed to be prepared and filed 

by the tenement holder with the Mines Dept on the tenement’s 

anniversary date; he did not even, it appears, ascertain when the 

tenement’s anniversary date was.  Nor is there any evidence that when he 

first became aware of the delay by the Office of State Revenue, he made 

any attempt to contact Mr Bezemer who technically remained the 

registered tenement holder.  It should also be noted that all of this 

occurred in the context of Mr Ewen being informed by Mr Bezemer prior 

to the purchase, that he had twice been fined for late lodgement of the 

Form 5.   

 

20. In regard to these matters however, it is not at all clear what Mr Ewen 

could have done even if had made these enquiries.  He had no contact 

address for Mr Bezemer who clearly did not want to be located for 
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reasons to which I have already referred, and he was not, in any event, the 

registered holder of the tenement. 

 

21. What Mr Ewen did do, though, and I accept his evidence in this regard, 

was contact the Office of State Revenue a number of times to enquire into 

the progress of the stamp assessment, he also went in to the front counter 

of the Mines Department in Kalgoorlie to make various enquiries 

regarding what he could and couldn’t do on the tenement and the situation 

regarding the delayed stamp assessment. 

 

22. For whatever reason, Mr Ewen was left with the understanding that he 

need not be concerned about the delay in the stamp assessment and that 

while he could not engage in mining activity he could establish a camp on 

the tenement.  There is no evidence as to how this understanding was 

arrived at by Mr Ewen, other than it appears to be the result of discussions 

with staff at the front counter of the Mines Department.  No witnesses 

from the Mines Department were called however and clearly any evidence 

Mr Ewen sought to give about what he was told by Mines Department 

staff is not admissible as hearsay.  I do, however, accept Mr Ewen’s 

evidence as to what he believed and understood the situation to be 

regarding the tenement as a result of whatever discussions he had with 

staff at the Mines Department. 

 

23. In any event, rent on the tenement was not paid on time or at all, and nor 

was a Form 5 filed.  It also appears that Mr Ewen breached the conditions 

set out in the tenement by establishing his camp, engaging in earth 

moving activity by machinery and the digging of holes and trenches in 

association with the erection of sheds and a septic system.   
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24. However, when considered in context with the state of the tenement he 

purchased, essentially what he has done is clear some vegetation in 

preparation for placing sheds and dongars on the tenement; shift some soil 

from a waste dump on the tenement to raise the ground on top of which he 

has then placed some dongers; cleared out an existing hole within which 

he has placed septic tanks; dug some trenches in association with the 

septic system; and dug some holes to erect a shed.   

 

25. All of this work occurred in the context of a tenement that had already 

been significantly worked since the turn of the last century and already 

contained a large pit, a shaft and a waste dump making up about one third 

to one half of the tenement area.  In that context, I do not consider, in all 

the circumstances, that the work conducted by Mr Bezemer, to the extent 

this work amounts to breaches of the tenement conditions, are of any 

significance in respect to this application for restoration. 

 

26. It is suggested that there has also been a breach by failing to cap bore 

holes however I am not satisfied, on the evidence, that there is any basis 

to conclude that at the relevant time the tenement was forfeited, there 

were any uncapped holes.  In this regard I note Mr Bezemer’s evidence 

that he did not leave any uncapped holes on the tenement and the fact that 

Mr Clancy’s photos were taken a number of months after the tenement 

had been forfeited. 

 

27. It is also suggested that Mr Ewen has not conducted the metal detecting 

claimed in the Form 5 subsequently filed by him.  Having regard to Mr 

Ewen’s evidence, while it could be said that the metal detecting he 
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conducted was probably inefficient and of questionable effectiveness, it is 

my conclusion, on the balance of probablities, that he did conduct the 

metal detecting he describes and claims in his subsequent Form 5.  There 

would be little evidence of such detecting within the pit given it collects 

with water during the summer months and the evidence regarding the 

water draining over the tenement in my view, makes it difficult to 

determine whether ground disturbance has or has not taken place. 

 

28. Mr Clancy did not provide any photographic evidence to support his 

assertion that there was so much rubbish throughout the tenement that Mr 

Ewen could not have conducted the metal detecting that he claims.  Nor 

was Mr Ewen ever given the opportunity to specifically address that 

assertion.  In assessing all of the evidence before me in regard to this 

particular issue, I am not, on the balance of probabilites, satisfied about 

Mr Clancy’s assertion that Mr Ewen could not have conducted the metal 

detecting he claims because of rubbish on the tenement, and I am satisfied 

that Mr Ewen conducted the metal detecting as he described and claimed 

in his Form 5. 

 

29. In all of this, the actual reason why the tenement was forfeited remains a 

very relevant consideration together with the question of whether, in the 

absence of the series of events that meant Mr Ewen was never able to 

become the registered tenement holder, the tenement would have been 

forfeited.  The reason for the forfeiture was ultimately the failure to pay 

rent on the tenement.  It is very unlikely that this forfeiture would have 

occurred had Mr Ewen been promptly registered as the tenement holder 

immediately upon the transfer of the tenement.  The reason I draw this 

conclusion is that for one thing, Mr Ewen would then have been receiving 
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correspondence and notifications from the Mines Dept.  As the registered 

tenement holder, not only would Mr Ewen have received all relevant 

notifications from the Mines Department, he would also have been in a 

position to file all necessary documentation including payment of rent and 

the Form 5 in regard to expenditure.  

 

30. The fundamental cause of the forfeiture and all Mr Ewen’s problems in 

respect to the forfeiture is the fact that it took 6 months for the Office of 

State Revenue to assess his need to pay $38 stamp duty during which 

period he could not be registered as the tenement holder.  During that time 

he incorrectly formed the belief that he need not worry about this delay 

impacting on his purchase of the tenement.  Although this belief was 

clearly incorrect, one can understand how he came to form this belief.  

Given that the delay was the result of the bureaucratic processes of two 

government departments, Mr Ewen might be excused from thinking that 

these departments knew what they were doing and he simply had to wait 

for them to finish what they were required to do in their own good time. 

 

31. It is my view that although Mr Ewen could have at least attempted to take 

steps in regard to the tenement to try and mitigate the problem caused by 

the delay in stamp duty – such as determining the anniversary date for 

payment of rent and the due date for lodging the Form 5, it is, in the 

circumstances, very unclear what Mr Ewen in fact could have done in any 

event, not being the registered tenement holder and not having any means 

of contacting Mr Bezemer.  

 

32. It is also my view that the main cause of the forfeiture was the delay 

occasioned by the Office of State Revenue and that the forfeiture would 
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not have occured, or at least been very unlikely to have occurred, in the 

absence of such delay.  It is significant to note that the Stamps Office has 

since recognised the problems associated with the process that was in 

place during these events and has since changed that process. 

 

33. It is also significant, in my view, to note that although the establishment 

of his camp has arguably resulted in breaches of the tenement conditions, 

that in establishing the camp, Mr Ewen has clearly demonstrated his 

intention of working this tenement. 

 

34. Mr Ewen has now spent some considerable degree of labour and expense 

in establishing this camp – some, but by no means all of which could be 

recovered in the event he now lost this tenement and had to remove the 

various structures he has installed.  He has, in any event, purchased some 

$50,000 worth of material and equipment in good faith and on the belief 

that he had acquired the tenement. 

 

35. In all of the circumstances, having regard to the test outlined in BRGM, I 

do not consider there has been any gross lack of care by either Mr 

Bezemer or Mr Ewen and it is my view that there are special 

circumstances such as to justify the restoration of this mining tenement 

which would ultimately allow Mr Ewen to become the registered holder 

of the tenement as was originally intended but for the delay in stamping. 

 

36. I therefore recommend to the Minister that the mining tenement be 

restored.  
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Costs 

 

37. Having regard to the affidavit filed by Mr Bezemer on 8 October 2010, 

the request by the Objector for the Applicant to pay the costs thrown away 

in the sum of $1,720 in respect to the proceedings adjourned on 29 April 

2010 is refused. 

 

38. Each party to otherwise bear their own costs in respect to this matter. 

 

 


