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CALDER M 

 

INTRODUCTION 

1  FMG Chichester Pty Ltd (“FMG”) has applied for the grant of 

three mining leases, namely, MLA 45/1138, MLA 45/1139 and MLA 45/1140.  

The total area the subject of the three applications is 1486 hectares.  The 

northern boundary of each of the MLA's is identical in location to the southern 

boundary of three granted mining tenements held by FMG.  All of the ground 

applied for by FMG is within Mulga Downs Station which is owned and 

operated by the Objectors Rinehart and Hancock Prospecting Pty Ltd.  Almost 

the whole of Mulga Downs Station is covered by granted mining tenements or 

applications that are pending for the grant of mining tenements.  FMG wants the 

ground the subject of these proceedings to construct a conveyor for purposes 

connected with its large mining operations being conducted on its tenements to 

the east and known as the Cloudbreak project.  The three MLA’s run in a 

contiguous line from east to west. 

2 The Objectors run cattle on Mulga Downs Station.  They say that the 

activities that FMG proposes to undertake, if the MLA's are granted, will impact 

significantly on cattle-carrying capacity and, consequentially, upon revenue 

from their pastoral operations. 

3 The Objectors submit that the applications should be refused or, if 

granted, made subject to “pastoral conditions” intended to properly balance the 

competing interests of FMG as a miner and the Objectors as pastoralists. 

4 At the commencement of the hearing, FMG made a number of 

concessions.  FMG agreed that its activities will affect the Objectors' access to 

and use of the subject land for pastoral grazing purposes.  The severity of and 

effects on the use and of any consequential effects upon operations and revenue, 

FMG puts in issue.  FMG does not dispute that the Objectors, as pastoral 
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leaseholders, will be entitled, in accordance with the Mining Act 1978(WA), to 

compensation for any loss arising from mining on the ground applied for. 

THE ISSUES 

5 The primary issues are, firstly, whether or not all or any of the MLA's 

should be granted in whole or in part and, secondly, if there is to be any grant, 

what conditions should be imposed; in particular, whether or not any of  the 

Objectors' proposed "pastoral conditions” should be included. 

6 FMG concedes that there will be stock-water degradation in respect of 

two wells, namely, Moojarri and Thieves, which are within the ground applied 

for, but says that replacement of good quality water supplies can be achieved 

and that FMG has offered to do that at its cost.  If the MLA's are granted, the 

Applicant intends to construct a conveyor for the transportation of ore recovered 

from its tenements that lie immediately to the north of the ground the subject of 

MLA's 45/1138 to 1140.  The proposed conveyor system will run generally in an 

east-west direction.  To the West, it will extend as far as existing mining 

lease 45/1083 held by the Applicant.  Mining Lease 45/1083 is contiguous with 

and to the north of MLA 47/1140.  Proceeding to the east the proposed conveyor 

will then pass through the south-western portion of M45/1082 also held by the 

Applicant and which is contiguous with and to the north of MLA 45/1139.  It 

will then continue running east over that ground.  It will then enter the far 

north-west corner of the ground the subject of MLA 45/1139.  It will continue 

through the northern portion of the ground the subject of MLA 45/1138 running 

roughly parallel to and for the whole length of the common boundary between 

M45/1107 (to the North and held by the Applicant) and MLA 45/1138. 

7 From exhibits tendered in evidence it appears to me that the conveyor, if 

constructed, would, for most of its passage through the ground the subject of 

MLA's 45/1139 and 45/1138, be no more than 500 metres from the southern 

boundary of M45/1082 and M45/1107.  From the eastern boundary of the 
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ground the subject of MLA 45/1138 the proposed conveyor will pass through 

other mining tenements held by the Applicant.  The proposed conveyor will pass 

beyond the Applicant's existing Cloudbreak ore-processing facilities which are 

about 20 km to the west of MLA45/1138.  Branch conveyors going to the north 

of the proposed conveyor will take ore mined from M45/1083, M45/1082 and 

M45/1107 to the Applicant's ore-processing facilities.  The whole of the 

conveyor is within Mulga Downs except for a portion which extends to the east 

of the eastern border of Mulga Downs Station where it would service the 

Applicant's Christmas Creek operations.  The principal conveyor will be a fixed 

structure.  Ore will be fed to the principal conveyor by moveable secondary or 

branch conveyors which will be shifted from time to time to accommodate the 

location of mining operations. 

8 Significant dewatering will occur as a result of extractive iron ore mining 

operations from pits on the Applicant's existing mining leases that are to the 

north of the ground the subject of these proceedings, which pits will extend to a 

small degree into the ground the subject of the present applications.  It is 

estimated that 7 to 11 gigalitres of water will be removed by de-watering.  

Disposal of that water will most likely occur in a dedicated reinjection borefield 

that will not be located on the ground the subject of the MLA’s. 

9 Presently, it is planned that mine pits created on the applicants M45/1083 

will eventually cross into the northern part of the ground the subject of 

MLA45/1140 by 2014.  The pit on M45/1082 will not extend into any of the 

ground applied for.  By 2014, one pit on M45/1107 would extend a short 

distance into the North-eastern corner of ground the subject of MLA 45/1138.  

Another pit on the Applicant's M45/1107 will extend to the common boundary 

of M45/1107 and MLA 45/1138 by 2014.  It is proposed that there will be a 

100-metre buffer zone around the extensions of the pits into the ground the 
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subject of the present proceedings.  The purposes of that buffer include 

construction of infrastructure. 

10 Proposed infrastructure on the MLA’s will include access and haul roads, 

the fixed east-west principal conveyor and the moveable north-south branch 

conveyors, mobile stacking conveyors for overburden removal and for 

subsequent rehabilitation, safety berms, de-watering infrastructure, electrical 

reticulation and infrastructure.  It is proposed to commence infrastructure in 

2011 and for mining to commence in 2012 on M45/1082 and M45/1107 and 

M45/1106 which is contiguous with and to the east of M45/1107.  The south-

west corner of M45/1107 and the north-east corner of the subject of 

MLA 45/1138 are concurrent. 

11 Construction of the mining pits up to and across the southern boundary of 

M45/1083 will deprive the Objectors of access to the important Thieves Well 

water source either by its destruction or by excessive salination or by preventing 

cattle access. 

12 The Applicant proposes to commence mining operations on the three 

abovementioned mining leases in 2012.  As mentioned, it is proposed that the 

extensions of the pits into the ground the subject of MLA 45/1140 and the 

subject of MLA 45/1138 will commence in 2014.  For initial infrastructure 

construction the Applicant will engage approximately 60 workers and during 

construction of the proposed conveyor an additional 30.  It is proposed that the 

actual mining of ore will not commence until 2014.  The anticipated duration of 

mining operations is seven to nine years if those operations are undertaken 

independently of extractive mining operations on the Applicant's Cloudbreak 

project.  That duration may extend up to 20 years if mining activities are carried 

out in conjunction with mining activities on the Cloudbreak project. 
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13 Before any extractive mining commences two to three bores would be 

established for purposes of road construction and dust control during 

pre-stripping activities. 

THE OBJECTORS' PARTICULARS 

14 The Objectors say that Mulga Downs Station comprises of two pastoral 

leases with a total area of 356,000 hectares.  The station runs for approximately 

150 kilometres in an east-west direction and up to 50 kilometres north and south.  

It is dissected by the Great Northern Highway in the West and by the BHP 

Billiton railway in the east.  For operational purposes the station is thus divided 

into three quite distinct areas.  41,000 hectares of the station to the south will be 

compulsorily surrendered for conservation in 2015. 

15 Between 6000 and 6500 branded cattle are run on Mulga Downs.  There 

are approximately 1200 feral cattle in the north-east quadrant in the area of the 

Chichester Ranges.  It is said that they have no economic value.  The herd cattle 

are valued by the Objectors at $500 each.  It is planned to increase the number 

of herd cattle to between 6500 and 7000 with an anticipated annual turn-off of 

3000 to 3500 head.  There are improvements on the station consisting of fenced 

paddocks, stockyards, wells and bores, windmills and solar pumps. 

16 Mulga Downs is almost entirely covered by mining tenements or 

applications for mining tenements.  The majority of such tenements or 

applications are the Applicant's.  The Applicant has also constructed a railway 

through the north-east corner of Mulga Downs for purposes of its Cloudbreak 

iron ore operations. 

17 The Objectors say that whether or not the MLA's should be granted is to 

be considered in the context of the extent of actual and proposed operations on 

tenements held or applied for by the Applicant.  It is said that the overall effect 

of the Cloudbreak operation has been degradation of stock feed and stock water 

requiring relocation of water points and establishment of new bores, the need to 
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replace existing infrastructure, reduced stock-carrying capacity, reduced access 

to pasture and vehicle stock strike.  It is said that there are approximately 

800 cattle held in the eastern portion of the station with an intention to build that 

number up to $1000.  It is said that there will be a need to replace three wells, 

namely, Minga Well, Moojarri Well and Thieves.  It is also said that the 

Objectors will be deprived of their best grazing land in the east by grant of the 

MLA's, meaning that what is left of that eastern portion will be rendered of little 

pastoral value. 

18 The Objectors say that the carrying capacity of that eastern portion is 

approximately 14 per cent of the total capacity of the station.  It is said that 

approximately 15 kilometres of fencing will need to be replaced at a cost of 

around $45,000 and that the three wells previously mentioned will need to be 

replaced at a cost of approximately $15,000 to $20,000 each.  The Objectors 

also complain that dust from construction and mining activities can adversely 

affect and destroy vegetation and that cattle don't like to feed on vegetation that 

is affected by dust pollution.   

EVIDENCE 

The Applicant 

19 Mr Bull, a very experienced mining engineer employed by the Applicant, 

gave evidence.  He said that he is responsible for management of FMG's 

long-term strategic planning and that the ground the subject of the MLA's was 

connected with activities on the Applicant's tenements immediately to the north 

of that ground, which is all associated with the Applicant's Cloudbreak project to 

the east.  He explained that the timing and rate and location of extractive mining 

operations on the Applicant's tenements to the north of the ground applied for as 

part of the Applicant’s Cloudbreak Project Cloudbreak and, further still to the 

east, the Applicant's Christmas Creek project depended upon what the Applicant 
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considered would optimise the total profitability from all of those operations.  

That may require co-ordinated contemporaneous extraction from all tenements.  

He said that transportation of ore by a conveyor from all three areas was 

considered to be the most economical method of transportation.  He said that it 

was not proposed to extend the western end of the conveyor more than about 

half a kilometre beyond the eastern boundary of M45/1083 as depicted in a map 

tendered in evidence. 

20 Mr Bull said that the conveyor would be about two to two and a half 

metres in width and supported by steel structures which would be between 1.5 

and 1.8 metres high.  Crossing points would be constructed near ore processing 

points for very heavy equipment.  There would be smaller under-passes and 

overpasses built for trucks further to the west and there would be temporary 

transfer points constructed where branch conveyors joined the main east-west 

conveyor.  He said that stock should be able to use those crossings and those 

under and overpasses.  A maintenance road would be constructed alongside the 

conveyor on which power, water, electricity and other services would be 

located. 

21 Mr Bull said that further drilling would be done on the ground the subject 

of MLA 45/1139.  Mr Bull described the method of mining undertaken by the 

Applicant as strip mining.  That would mean that strips of about 100 metres 

width and up to 100 metres in length would be excavated.  Topsoil would be 

removed and stored.  Overburden would then be removed and placed adjacent to 

the preceding strip.  Ore would then be extracted.  On completion of the ore 

extraction from the strip, overburden and topsoil would then be replaced. 

22 Mr Bull said that if the conveyor cannot be constructed on the ground 

applied for, then the Applicant's project in the area will be significantly affected 

because in order to construct the conveyor on the existing mining tenements the 

size of the proposed pits would need to be considerably reduced, resulting in a 
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huge loss of iron ore.  He said that the route of the conveyor was as close as 

possible to the proposed pit areas and that the curvature on the proposed route 

was the maximum curvature that could be achieved on such a conveyor. 

23 Mr Bull did not know whether extractive mining operations would ever be 

undertaken on the ground the subject of MLA 45/1138 where only two drill 

holes have been completed by the Applicant.  He said, however, that an ore 

body had been identified as crossing into the ground and there were current 

plans to mine there, to the north, in 2013.  Mr Bull said that at present it does not 

appear that there would be much ore in the ground the subject of MLA 45/1139 

but that further exploration would be done. 

24 During cross-examination Mr Bull was shown the Objectors' proposed 

alternative pastoral conditions to which I will later make reference.  He said, in 

effect, that he had no objection to any of those proposed conditions and that they 

all appeared to be reasonable, practical and not particularly difficult to comply 

with. 

25 The Applicant called Mr Waterhouse who is the author of a document 

entitled:  "Review of Some Potential Groundwater Impacts by Cloudbreak Mine 

Development".  Mr Waterhouse is a very experienced and well-qualified 

hydrogeologist.  In his review Mr Waterhouse said that there is potential for 

changes in groundwater levels and groundwater salinity arising from the 

Applicant's proposed activities in the vicinity of a number of bores, including 

Thieves, Moojarri and Minga.  He said that activities that lower the level of the 

freshwater table provide the potential for saline water up-coning, that the rate at 

which up-coning would occur would depend on variations in drawn-down and 

geological materials and layering and structures.  He said that there is 

insufficient information to calculate the potential of up-coning accurately and 

that it may or may not affect particular wells during the period of mining.  He 

said that the potential for saline contamination of a particular stock water supply 
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bore will depend upon groundwater draw-down, the depth of the bore and the 

location and extent of the actual up-coning that develops. 

26 Mr Waterhouse said that, from his personal experience he knew that 

reticulating stock water from where it is available to water points elsewhere on a 

pastoral property is an established practice and saw no reason why that approach 

would not be practical on Mulga Downs.   

27 Concerning an assessment by Mr Mark Anderson on behalf of the 

Objectors of the probable impact on bores by the Cloudbreak Mine development 

proposals, Mr Waterhouse acknowledged Mr Anderson's expertise and said that 

he agreed with practically everything that Mr Anderson had said.  He qualified 

that by saying that there was a need for clarification in two areas.  One of those 

was in connection with up-coning of saline water.  Mr Waterhouse agreed with 

the potential for up-coning but said that it was not practicable to calculate the 

rate of up-coning or the extent of the area over which it would occur.  He agreed 

that there is potential for local wells to be impaired either by the lowering of the 

water table or by deterioration of water quality.  He said, however, that if 

up-coning does occur, it is a long-term consequence.  He said that if a well 

became saline because of up-coning, it could take years or decades before it 

returned to its original condition.  How quickly that return occurred may depend 

on the length of the period of increased salinity. 

28 Mr Waterhouse said that up-coning would happen during the de-watering 

process undertaken in the pits. 

29 The Applicant called Mr Shaun Grein, an appropriately qualified and 

experienced environmental scientist and environmental consultant.  He said that 

he had been commissioned by the Applicant to consider the potential impact on 

vegetation within the three MLA's with an emphasis on phreatophytic and 

stockfeed plant species.  Phreatophytic plant species are those that rely for their 

existence on groundwater.  His conclusions are based upon the depth of 
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groundwater in the area of the land the subject of the MLA's as being generally 

at 20 metres or more from the surface.  He said that, as a consequence of that, 

factor very few phreatophytic species are supported in the subject ground and 

that, other than two types of eucalyptus which he named, it is unlikely that de-

watering from the proposed mining areas would have any adverse impact on the 

dominant components of the vegetation communities surrounding the proposed 

mining areas within MLA's 45/1138 to 1140.   

30 He concluded that because mulga and other acacia species are dependent 

upon basal sheet flow of water rather than groundwater resources, groundwater 

draw down associated with mine dewatering is unlikely to impact adversely on 

those species.  As to other potential stockfeed species that are found in the 

ground applied for, Mr Grein said that they are not groundwater dependent.  He 

said that the spinifex which forms a grassland component of the natural 

vegetation communities is considered poor quality and is utilised by stock only 

during drought conditions and, in any event, generally has a shallow root system 

and relies on surface water flows.  The two named species of eucalypts that 

Mr Grein said would be potentially affected in the context of the 12-year 

groundwater draw-down modelling that had been done are found in only a small 

area in the northern portion of M45/1139 and also occur to the immediate north 

of that as part of open woodland within an area which will be cleared for mining 

purposes. 

31 Mr Grein said that he had not visited the area in question for purposes of 

preparation of the report, although he had been to the Cloudbreak project area 

and said that he knew the general area where Thieves and Moojarri Wells are 

located.  He relied upon vegetation mapping done by other consultants in 

making his report.  He said that it is possible, but not probable, that saline water 

would kill eucalyptus.  He agreed that construction of the proposed conveyor 

system would have an impact on surface flow but said that construction of 
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culverts would assist in overcoming that.  He agreed that there are varying 

expert opinions about the sensitivities of mulga to sheet-flow interruption.  He 

said that, generally, downstream of roads can reflect a negative impact where 

there is total disruption. 

32 Mr Damon Edwards, the Applicant's acquisitions and tenement 

manager, also gave evidence.  His evidence included a consideration of the 

Objectors' proposed pastoral conditions in respect of which he had prepared a 

response on behalf of the Applicant.  The proposed conditions and the 

Applicant's response are before me in these proceedings.  Except where the 

Objectors' proposed conditions were the same as DOIR standard endorsements 

or were likely to be imposed as a condition or an endorsement if the tenements 

are granted Mr Edwards said that FMG did not agree with any of the other 

proposed conditions.  FMG takes the approach that the proposals are either not 

appropriate as tenement conditions or that they are not justified or required 

because the terms or objectives of the proposals are already required by the 

Mining Act or by other legislation or are consistent with the "Code of Conduct 

for Mineral Exploration on Pastoral Leases".  That Code is published and is 

jointly endorsed by the Pastoralists and Graziers Association of WA (Inc), the 

Chamber of Minerals and Energy of WA Inc and the Association of Mining and 

Exploration Companies (Inc).  He said that FMG did not agree with its mining 

engineer, Mr Bull, who said in evidence in respect of the Objectors' proposed 

pastoral conditions that they were reasonable or practical or otherwise 

acceptable. 

33 Mr Edwards said that in the context of an access agreement FMG may be 

prepared to agree to the proposed pastoral conditions.  In respect of many of the 

proposed conditions he said that it was considered, as stated in the written 

response to the proposals, that many of them could not be measured or 
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administered or policed by the Department and for that reason the imposition of 

such conditions was not practicable. 

Evidence for the Objectors 

34 The Objectors called Mr Peter Murphy who has wide relevant 

experience in resource development approvals and management within Western 

Australia and elsewhere.  He is employed by Hancock Prospecting Pty Ltd as its 

general manager, external affairs and government relations.  In his evidence 

Mr Murphy gave several examples of what he considers to be a lack of 

appropriate consultation and negotiation between the Applicant and the 

Objectors concerning the MLA's and, generally, in respect of the presence on 

Mulga Downs of the Applicant or its associated corporations in connection with 

their exploration and mining activities.  He said that the Objectors consider that 

the best way to resolve the issues between the Applicant and the Objectors is by 

means of an access agreement reflecting the proposed pastoral conditions. 

35 He gave evidence concerning the Objectors' reasons for seeking the 

proposed conditions.  In that regard he said that one of the concerns of the 

Objectors is that most of the approvals that FMG requires for its mining 

operations come within the terms of the state agreement under which FMG 

operates in the area and those terms are generally not in the public domain.  

Other proposals were designed to protect and preserve livestock, livestock feed 

and water, existing pastoral roads and tracks that are not designed for heavy 

mining haulage and, in general terms, to ensure that the Objectors will be all 

times kept fully informed of and given the opportunity to participate in 

discussions concerning the impact of and the amelioration of mining operations 

and associated activities that the Applicant intended to carry out within the 

pastoral lease.  He said that the Objectors' greatest concerns arise from the 

potential impact upon groundwater and the effect of those impacts upon stock 

watering bores or wells. 
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36 The proposed pastoral conditions include a requirement that the Applicant 

develop, prior to mining and in consultation with the holder of the underlying 

pastoral lease, a pastoral management plan.  A pastoral management plan, it is 

proposed, would provide for prediction, measurement and minimisation of 

impacts of the Applicant's activities on the Objectors' pastoral operations and, 

mitigative measures.  The witness said that many of the proposed conditions 

could be incorporated into a pastoral management plan. 

37 Mr Murphy agreed that the Applicant or its associated corporations would 

hold somewhere between 20 and 30 mining tenements over ground within the 

boundaries of Mulga Downs.  He agreed that on none of those other tenements 

would the proposed pastoral conditions have been imposed. 

38 Mr Murphy noted that, during previous negotiations FMG had said that it 

was prepared to enter into an access agreement provided it did not contain any 

reciprocity clause and did not require that a compliance bond given by either 

FMG or Mr Andrew Forrest.  The current proposed pastoral conditions do not 

include such things which had been the reason why no access agreement had 

previously been entered into. 

39 Mr Murphy agreed that if the proposed conveyor was built as planned, the 

bulk of the ground the subject of the three MLA's would still be available for the 

running of cattle.  He said that whether it would be suitable would generally 

depend on the availability of water for stock.  He agreed that installation of 

freshwater troughs by FMG to replace lost water sources would enable grazing 

of cattle to continue. 

40 He agreed that there would be many practical difficulties in identifying 

breaches of many of the Objectors' proposed pastoral conditions.   

41 Mr Murphy said that Hancock Prospecting Pty Ltd is also currently 

exploring for iron on ground within Mulga Downs.   
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42 The Objectors' next witness was Mr David Anderson.  He is a 

well-qualified and experienced geoscientist specialising in mining hydrology, 

including groundwater assessment, development, control, management, 

protection and modelling.  He was engaged by the Objectors to report upon the 

probable impacts on Mulga Downs Station bores of the Cloudbreak Mine 

development proposals.  His statement and report were tendered in evidence.  In 

the course of preparation of his report he studied the reports previously 

mentioned herein of Mr Waterhouse and Mr Grein.  He said that the Waterhouse 

report is very much in line with his own views.  Mr Anderson said that if salinity 

levels in the mining pits rise, it will rise even more in the wells the subject of the 

evidence because the source of salt is the Fortescue Marsh area and those 

three wells are between the marsh and the proposed pits.  Concerning the time 

frame for any such salination, Mr Anderson said that that would depend upon 

factors such as whether the pits were left open leaving the water to evaporate, 

meaning that there would be no recovery from salination , whereas if the pits 

were filled, that would aid in recovery from the effects of salination.  He 

estimated that if the pits were filled, recovery time would probably equal mining 

time or be longer. 

43 In his report Mr Anderson notes that the groundwater levels are just below 

surface on the northern fringe of the Fortescue Marsh and rise moving 

northwards.  Because the topography also rises, moving north, more rapidly than 

the watertable elevation, the depth of the groundwater from the surface increases 

to the north.  There is an extensive hypersaline groundwater body associated 

with the Fortescue Marsh.  The subject wells on Mulga Downs derive water 

from the freshwater wedge that is above the saline/freshwater interface.  

Mr Anderson says that over-pumping of the overlying freshwater source will 

cause an up-coning of the interface and saline contamination of the bores.  He 
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says that, similarly, a reduction of the rate of freshwater flow into the discharge 

zone will cause the interface to rise. 

44 Mr Anderson concludes that Thieves and Moojarri wells are almost 

certain to be adversely affected by Cloudbreak mining activities resulting in 

increased salinity of the wells, probably to levels far in excess of that which may 

be used for watering cattle.  He considers that it is highly unlikely that in those 

circumstances alternative appropriate groundwater supplies could be developed.  

By that I take him to mean supplies from bores in the area that lies between the 

northern margin of the Fortescue Marsh and the northern boundaries of the land 

the subject of MLA's 45/1138 to 1140. 

45 Mr Brian Rieck is the manager of Mulga Downs Station.  He has had 

some 40 years station management experience.  He said that during mustering in 

2008 between May and November approximately 6000 cattle were mustered.  

1975 of those were sent to market and 777 of those that were mustered came 

from the area east of the BHP railway line.  He said that the best cattle country 

on the whole of the station is west of the Great Northern Highway.  To the east 

of the highway there is, initially, reasonable grass but that gives way, further to 

the east, to scrub and spinifex.  He said the spinifex does provide limited feed 

during very dry seasons.  The vegetation in the north-east is primarily spinifex.  

The latter area has not been developed and, if it was developed, it would be 

necessary to locate and install watering points and to construct fencing.  Of the 

land to the east of the BHP railway, the best is in the area known as Mussolini, 

Kardardarri and Thieves, all of which is operated as a single paddock.  To the 

north of the marsh and extending to the eastern boundary of Mulga Downs there 

is a band of grazing country. 

46 Mr Rieck said that, depending upon depth of the bore, the cost of 

establishing a new permanent watering point was between $14,000 and $20,000.  

He said that, as a general rule, no more than 350 head of cattle are run per 
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watering point but that that is dependent upon adjacent feed availability.  He 

said that approximately 200 head of cattle depend upon Thieves Well, 150 upon 

Moojarri Well and approximately 300 upon Minga Well.  In addition, there are 

two other wells to the east of the railway line, Kardardarri and Walla, which 

service, respectively, approximately 200 and 100 cattle. 

47 Mr Rieck agreed that there are still some areas of Mulga Downs that 

could be developed to carry more stock, in particular, in the north-east portion of 

the station.  He agreed that if fresh water was piped in to replace all bores or 

wells that could no longer be operated, then, provided watering troughs were not 

located close to mining activities and were located between 500 and 1000 metres 

south of the existing bores, there would be no problem. 

48 He agreed that Minga Well will be lost in any event upon the excision in 

2015 of the conservation area.  He said the Mulga bore has been non-operational 

for several years.  He also said that there are no other watering points in the 

south-east corner of Mulga Downs.  In 2008 120 cattle had been mustered from 

that south-east corner.  Those cattle had been supplied with fresh water by FMG. 

49 Mr Rieck said that apart from cattle that had been killed on Great 

Northern Highway by vehicles, no other stock had been killed by vehicles 

during the time of his management which had commenced in August 2007. 

50 Mr Alexander Holme was called by the Objectors.  He is a rangeland 

ecologist.  He is well qualified to give the evidence that he did.  He was engaged 

by the Objectors to prepare a report on the impact of the grant of 

MLA’s 45/1138 to 1140.  He visited the subject area.  He prepared a joint report 

with Mr Alan Payne.  The report proceeds upon the basis of the assumption  that 

both of Thieves and Moojarri wells will be unusable as a result of mining 

activities.  The report estimates that loss of access to the abovementioned wells 

will, of itself, reduce the potential carrying capacity of the area of Mulga Downs 

located to the each of the BHP railway by 185 head, being from 520 to 335. 
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51 The report states that development of the grasslands in the north-east of 

the station has the potential to support up to another 210 cattle east of the 

railway line.  The report notes that it may be possible to develop a stock 

watering point south of Walla and Kardardarri to provide water for the southern 

portion of the eastern end of the station which would serve to distribute cattle 

more uniformly and enable a potential carrying capacity of 335 to be realised 

over a number of seasons. 

52 Mr Holme agreed that the prime grazing land of Mulga Downs is not to 

the east of the BHP railway line.  He also agreed that if new freshwater sources 

were located a further 500 metres to the south of the present locations, then his 

cattle-carrying capacity calculations would need to be re-done.  He said, 

however, that, in such a case he would expect capacity to increase because, 

generally, pasture quality to the south is better. 

SUBMISSIONS 

Mining Act, s 67(1) and s 75(7) 

53 The primary submission of the Applicant is that, its three applications 

being made in accordance with subs 67(1) of the Act, and there being no basis 

for the application of the public interest provisions of s 111A, the Minister is 

bound pursuant to subs 75(7) to grant all three applications over the whole of the 

ground applied for.  The Objectors say that subs 67(1) and 75(7) of the Mining 

Act do not have the effect contended for by the Applicant.  Both parties rely 

upon judicial precedent. 

 

54 Concerning s 67 of the Mining Act, the Objectors say that it is expressly 

stated in the Act that the right to apply and be granted a tenement on a 

conversion application is “subject to the Act”.  That, it is submitted, means 

subject to all provisions of the Act.  It is further noted that nowhere in s 67 is it 
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expressly said that the operation of s 67 is subject to s 74; that is, it is not stated 

that the only condition precedent to a grant being made is compliance with the 

formalities of the making of the application for the mining lease.  It is observed 

by counsel for the Objectors that there is nothing in the evidence produced by 

the Applicant that could be said to provide a justifiable basis for the grant of the 

mining leases.  That is submitted  in the context where the Objectors operate the 

pastoral lease to produce cattle and intend to continue to do so for the 

foreseeable future.  In that regard it is noted that there is, effectively, no 

evidence of any geological or economic basis for the grant of mining leases to 

the Applicant. 

 

The Merits of the Application 

55 The alternative position taken by the Applicant is that, regardless of the 

provisions of subs 67 and 75 of the Mining Act, a grant of all three applications 

over the whole of the land applied for is justified. 

56 The Objectors filed a document headed "Objectors' Key Contentions".  In 

it the Objectors refer to their ownership and occupation and operations as cattle 

producers at Mulga Downs Station and to the fact that the station is almost 

entirely covered by mining tenements and applications for mining tenements, 

most of which are held or applied for by the Applicant.  Reference is made to 

the Applicant's developed iron ore mine at Cloudbreak within the far-eastern 

portion of the station.  It is noted that the Cloudbreak project will consist of 

open-cut mining pits over an area that is approximately five kilometres wide 

(north to south) and 35 kilometres in length (east to west).  It is said that the 

Objectors and the Applicant will both have separate continuing rights and 

interests in relation to the ground the subject of the mining lease applications as 

well as over other parts of the pastoral lease that will be affected by the 

Cloudbreak project. 
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57 The Objectors say in their key contentions that if the MLA's are granted 

over the whole of the ground applied for, the Objectors will be deprived of the 

best grazing land in that portion of Mulga Downs.  It is said that that eastern 

portion of the station will be rendered of little pastoral value.  The Objectors 

further say that mining activities on the ground the subject of the applications 

will result in degradation of stock feed and water, the need to establish new 

water sources and watering points for cattle and the need to replace some 

existing infrastructure.  It is said that there will be reduced stock-carrying 

capacity in that eastern portion of the station and that there will also be stock 

loss from vehicle strike.  The Objectors oppose any grant over any part of the 

ground applied for.  In the alternative, however, they submit that conditions of 

grant should reconcile as far as possible the competing interests of the parties. 

58 The Objectors acknowledge that the two Crown leases that comprise 

Mulga Downs pursuant to which Mulga Downs Station are both expressly made 

subject to the provisions of the Mining Act 1978. 

59 The fundamental submission of the Objectors is that when the focus is 

upon the purpose for which the mining leases are sought is focused upon, rather 

than the focus being upon what is occurring on other ground held by the 

Applicant, it becomes evident that the grant of the three MLA's is against the 

spirit of the Mining Act.  It is said that the particular context in which it can be 

seen that grant would be contrary to the spirit of the Act is, firstly, that grant is 

sought over an existing pastoral operation, that the primary proposed activity, 

namely, a conveyor system, is an activity which should be the subject of a 

miscellaneous licence application and that there are no present plans to conduct 

any mining operations on the ground applied for until further exploration 

drilling is undertaken. 

60 Reference is also made to the evidence of Mr Bull to the effect that what 

little drilling had been done on the ground applied for was not promising.  
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Further, only a very small portion of the ground the subject of MLA's 45/1138 

and 45/1140 is the subject of any planned mining as an extension of pits to be 

developed on the existing mining leases of the Applicant immediately to the 

north of the ground the subject of those two MLA's.  It is said, in short, that all 

three applications are misconceived and should be refused.   

61 The Objectors say that it is not open in the circumstances to grant mining 

leases over parts only of the ground the subject of the three MLA's because the 

Applicant has failed to identify with sufficient specificity where the proposed 

conveyor and other infrastructure will be and, therefore, how much ground 

should be contained within any such grants over a lesser area than that applied 

for.  It is submitted that the fact that a substantial conveyor system with 

necessary infrastructure is proposed to be built through the ground applied for 

enables an inference to be drawn that the Applicant does not believe that any 

mining will take place there as it is not the Applicant's intention that the 

conveyor system be built over potential viable mining pits.  It is noted that 

Mr Bull said in his evidence that once built the conveyor system would be there 

for the life of the mines on the granted MLA's to the north of the ground applied 

for.  The Objectors also submit that no witness gave evidence of any identified 

viable resource on 1138 or 1139 and that the proper inference to be drawn is that 

there is none and therefore there is no intention to mine or to do any more 

exploring on the subject ground. 

62 In relation to M45/1140, the Objectors submit that par 20(5)(e) of the 

Mining Act would have the effect, if there is a grant, that in an area having a 

radius of 400 metres from Thieves Well (which is on the ground the subject of 

MLA 45/1140), although such an area could be included within the grant, grant 

would not entitle the Applicant to conduct any mining operations in that area 

without the consent of the Objectors which had not been given. 
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63 Concerning the evidence of the Objectors' witnesses, counsel made the 

following points.  There will be water sheet flow interruption from the proposed 

infrastructure with potential damage to vegetation arising from that interruption.  

There will be increased salinity in the groundwater giving rise to consequences, 

including the rendering of bores useless for watering cattle.  The consequences 

of those factors will from a point of view of commercial cattle operations render 

the affected areas useless, having a significant overall effect on the viability of 

the Objectors' pastoral operations. 

64 The Objectors submit that if there is to be a grant of all or any of the 

MLA's, whether in part or otherwise, then the proposed pastoral conditions 

should be imposed as conditions of grant.  One of the most significant reasons 

claimed for the necessity to impose such conditions is the lack of any or any 

genuine consultation by the Applicant with the Objectors.  As important, 

however, to the Objectors is the need to ensure that at all times they are aware of 

and entitled to participate, in advance of implementation by the Applicant, in 

many of the activities that the Applicant would be entitled to undertake pursuant 

to the grant of a mining lease.  I will refer later in more detail to the particulars 

of the proposed pastoral conditions. 

65 In response to the comment made by Mr Edwards, FMG’s acquisition and 

tenement Manager,  to most of the proposed conditions, namely, that the 

proposed obligation is "…not well defined and could not be measured, 

administered or policed by the DoIR with any certainty", the Objectors argue 

that the proposed conditions are, in general, in many ways expressed in terms 

that are used in the Departmental standard conditions and endorsements for 

tenement leases or licences and, further, in terms which are commonly used in 

law.  The Objectors say that, as expressed, the proposed conditions are in terms 

that are readily understandable in the particular context, that they are workable 

and that they are enforceable.   
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66 It is noted by the Objectors that Mr Edwards, did not comment in any real 

detail concerning each of the proposed conditions.  Rather, it is said, he simply 

made the umbrella statement that I have just referred to and did not express any 

opinion as to what he thought of the individual proposed conditions.  It is 

submitted that, in any event, it is not inappropriate for the Department to police 

or administer any such conditions as that is the role of the Department. 

67 The Objectors summarise their position as follows:  the Applicant has 

applied for the wrong type of tenement; the applications should have been for 

the grant of a miscellaneous licence for the purpose of construction of a 

conveyor and associated infrastructure.  For that reason all of the applications 

should be refused.  The Minister should, in any event, refuse MLA 45/1140 

because of the restriction imposed by subs 20(5) of the Mining Act  in 

connection with Thieves Well.  Additionally, no basis could be derived from the 

evidence for the grant of part only of each of the applications because there is an 

insufficiently identified location and area required for the Applicant's 

infrastructure proposals.  It is said that the evidence is overwhelmingly in 

support of the Objectors case and in support of refusal of all of the applications.  

Detriment to the Objectors' pastoral operations is said to be of itself a sufficient 

basis for refusal. 

CONCLUSIONS 

68 I am of the view that each of the applications should be granted and that 

with some minor exceptions, grant should, in each case, include the imposition 

of conditions that are standard for grants of iron ore mining leases in the 

regional locality of the ground applied for without the imposition of the majority 

of the proposed pastoral conditions. 
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The Pastoral Conditions 

69 The overall approach of the Applicant to the pastoral conditions insofar as 

it has been contended that they are not well defined and could not be measured, 

administered or policed by DOIR with any certainty carries little weight.  In my 

opinion, in the main, they are generally expressed in terms which reveal their 

objective, their meaning and their effect.  The language is not obscure or 

complicated.  In the context of the mining and pastoral operations to which the 

proposed conditions are directed, their intentions and likely effects and 

consequences are sufficiently well defined.  The blanket comment concerning 

definition and measurement and administration and policing overlooks the fact 

that the legislative scheme created by the Act and Regulations and enhanced by 

Departmental guidelines and practices is that, in respect of compliance with 

licence conditions, the mining industry is expected to be and is in fact 

self-policing in many regards.  It is, in the main, left to interested parties to bring 

to the attention of the Department and the Minister, by means of proceedings 

before the Warden or otherwise, instances of non-compliance with the 

conditions of the licence.   

 

70 There is, in any event, the broad power of the Minister under s 84 of the 

Mining Act to, either upon the grant of a mining lease or at any subsequent time, 

impose conditions aimed at protecting the land the subject of the lease and 

things on the natural surface of that land.  At any time the Minister may cancel 

or vary any condition imposed under s 84 on a mining lease.  There is thus a 

potential for any difficulty in interpretation or application of the conditions to be 

remedied by the Minister after grant. 

71 Although I consider that it is not appropriate that most of the proposed 

pastoral conditions be imposed upon the grant of the tenements, there are, 
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however, some which can properly and reasonably be imposed.  The second 

proposed condition is: 

"The holder take all reasonable steps consistent with mining 

operations to minimise interference with the holder of the 

underlying pastoral lease's pastoral conditions and to minimise 

disturbance to stock, vegetation, water sources, water courses 

and the land within the underlying pastoral lease." 

72 In my opinion that is a condition which appropriately recognises the 

co-existing interests of the Objectors as pastoral leaseholders and recognises that 

upon the conclusion of mining operations the hopes and expectations of the 

Objectors are that, with proper post-mining rehabilitation, it will be able to 

re-establish its pastoral operations to at least the pre-mining level.  I consider 

that there is an adequate safeguard, from the Applicant's point of view, 

contained within the proposal, namely that the holder is to take steps that are 

reasonable but that are also consistent with what I take to be meant to be 

standard iron ore mining operations.  In any event, it is the effect of the evidence 

of the Applicant that the Applicant, upon grant, would behave in a manner 

contemplated by that proposed condition.  I should say, however, that it is 

generally of little help and inappropriate to endeavour to categorise such a 

condition as a "pastoral condition".  It is a condition which is designed to reflect 

the fact of competing interests in the land and to recognise the post-mining 

needs of the Objectors in their pastoral operations. 

73 I consider that proposed condition 6, namely that the holder shall consult 

with the pastoral leaseholder concerning the most appropriate access and 

haulage routes to mining areas and the establishment of new roads and tracks, is 

also a reasonable condition which also recognises that the pastoralist should 

have an input into matters which may significantly and adversely affect its 

pastoral operations. 
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74 I consider that proposed condition 16 is reasonable and appropriate.  It 

requires the holder to immediately report in writing to the pastoralist any 

damage caused by the holder to pastoral improvements on the underlying 

pastoral lease.  I consider, however, that it should be modified by adding after 

the word "immediately" the words "upon becoming aware of it". 

75 Proposed condition 18 is that the holder of the mining lease shall take 

measures such as effective sediment traps and stormwater retention facilities to 

preserve the natural values of receiving catchments and those of adjacent areas 

of native vegetation.  That proposal is identical to standard condition 458.  In my 

opinion condition 458 should be imposed with the qualification that has been 

included in proposed condition 2, namely that it should be said that the holder is 

to take all "reasonable" measures consistent with standard mining operations. 

76 Proposed conditions 34 (survey), 35 (making safe drill holes), 36 

(backfilling and rehabilitation of costeens and other surface disturbances), 

37 (removal of rubbish, et cetera), 38 (no ground-disturbance operations without 

DOIR approval, stockpiling and subsequent backfilling of topsoil), 39 (prior 

notification to the pastoralist of airborne survey or ground-disturbing activities), 

40 (notification of grant or transfer of lease) and 41 (proposed operations and 

measures to safeguard environment given to department before commencement) 

are all the subject of standard conditions and almost identical to standard 

conditions 1, 3 to 8.  It is those standard conditions that should all be imposed. 

77 Departmental standard endorsements 2 (Aboriginal Heritage Act) and 518 

(clearing of native vegetation) should also be endorsed.  Of the remaining 

proposed conditions, which I consider should not be imposed, I make the 

following comments.  Proposed condition 1, to the effect that the holder is to 

conduct its mining operations in accordance with practices, methods and acts 

engaged in or approved by a body corporate which exercises safe and efficient 

practice, diligence, et cetera, is entirely inappropriate.  It goes far beyond what 
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the legislation contemplates.  It goes far beyond on-ground activities or matters 

directly connected to them.  It relates, broadly, to general internal corporate 

governance. 

78 Proposal 3 concerning leaving gates as found is covered by proposed 

condition 2.  Proposed condition 4 concerning the taking of dogs or firearms 

onto the subject ground is, in my opinion, better expressed in standard 

condition 215 which should be imposed.  Proposed condition 5 would restrict 

vehicular speeds to a maximum of 50 kilometres an hour and the use by vehicles 

only on formed roads and tracks so far as is reasonably possible.  In my opinion 

that would have the effect of unreasonably restricting the holder's operations 

and, in any event, fails to acknowledge that the holder would have an 

operational interest in controlling the manner in which its employees or 

contractors conduct themselves when driving. 

79 Proposed condition 7, namely, that the holder maintain to at least existing 

standards or an appropriate standard consistent with use roads and tracks that it 

uses and not restrict the use of those roads or tracks by the pastoralist other than 

for safety reasons, would impose an unreasonable operational burden on the 

holder, including the creation of a maintenance or improvement obligation on 

every road and track used by it no matter how often and no matter what the 

extent of use of the track or road by the pastoralist. 

80 Proposed condition 8 concerning entry on the pastoral lease beyond the 

boundaries of the mining lease only with the prior written consent of the pastoral 

leaseholder is unreasonable and inappropriate.  Such consent is not otherwise 

required at law.  Proposed condition 9, namely, that the holder is not to use any 

water from dams, bores, et cetera, without the prior written consent of the 

pastoralist, is the subject of subs 20(5) of the Mining Act and is inappropriate as 

a lease condition.   
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81 Proposed condition 10, observance by the holder with the Bushfires Act 

and co-operation with the pastoralist concerning bushfire control, is 

inappropriate.  It would mean that any breach of the Bushfires Act, which itself 

may contain a statutory sanction under that Act, would be a potential basis for 

forfeiture of the tenement being sought.  It is unnecessary and is a duplication of 

the Bushfires Act.  Environmental approvals also require what proposed 

condition 10 effectively seeks to achieve. 

82 Proposed condition 11 appears to pass on to the tenement holder all 

reasonable obligations, from an unspecified source, of the Objector as a 

pastoralist to avoid the introduction or spread of weeds, pests and diseases.  In 

that form it is obscure and uncertain.  In any event, the tenement holder has 

obligations concerning weeds and pests pursuant to the EPA approvals of its 

overall project.  It is inappropriate as a condition of grant.  Proposed 

condition 12, which would require the tenement holder to take reasonable 

safeguards for the protection of stock, including fencing and notification of 

injury or damage is covered by proposed clause 2.   

83 Proposed condition 13, to the effect that the tenement holder not interfere 

with the pastoralist's infrastructure, water source, is dealt with by subs 20(5) of 

the Mining Act and also by Departmental condition concerning groundwater 

extraction licences.  It is also covered by proposed condition 2.  It is not 

appropriate as a stand-alone condition. 

84 Proposed condition 15 relates to rehabilitation by the tenement holder at 

the conclusion of operations in accordance with the tenement holder's 

obligations under the Mining Act, the Environmental Protection Act and the 

FMG/Fortescue Metals Group state agreement.  It is unnecessary and 

inappropriate to include compliance with such obligations as a specific mining 

tenement condition.  The same may be said in respect of proposed condition 17 

which would require the tenement holder to install and maintain groundwater 
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quality monitoring bores to actively prevent deterioration of water quality.  

Likewise, proposed condition 19 should not be imposed as it relates to 

environmental obligations and to its licensed water extraction procedures both 

matters being the subject of other legislation.  The same may be said for 

proposed condition 20 which relates to drainage and discharge. 

85 Proposed condition 21 concerning disturbance or removal of significant 

waterways, wetlands or fringing vegetation is inappropriate.  There is nothing to 

suggest that such disturbance or removal is likely or even possible.  Proposed 

condition 22 concerning abstraction of groundwater does no more than require 

compliance with groundwater licence conditions that the tenement holder may 

obtain.  It is inappropriate to repeat in the tenement conditions matters that the 

holder is already obliged under other legislation to do. 

86 Proposed condition 23, which would require the tenement holder to take 

measures to monitor and minimise the impact of its activities on stockfeed 

resource is covered proposed condition 2.  Proposed condition 24 relates to 

weed control and the comments that I made in relation to proposed condition 11 

have application. 

87 Proposed condition 26 which would require the tenement holder to 

provide for the prevention, controlling and remedying of accelerated soil 

movement and erosion resulting from activities is a subject matter that has been 

taken into account in the environment approval process under the Environmental 

Protection Act.  It is unnecessary.  Proposed condition 27 which requires the 

tenement holder to take measures to minimise stock loss and injury and includes 

a fencing obligation is, in effect, the same as condition 12 which I have already 

dealt with.  My comments are the same. 

88 Proposed conditions 28 and 29 are relatively complex.  Pursuant to it the 

holder would have to give written notice prior to implementation and to consult 

with the pastoralist and provide copies of applications and proposals and all 
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relevant information concerning any mining proposals submitted under the 

Mining Act, any proposal submitted under the previously mentioned state 

agreement, the referral of any proposal to the EPA and all applications for any 

licence, permit or approval or proposal to clear land, to develop or modify a 

bore, to take water, to obstruct or interfere with a watercourse or wetland and to 

dewater a mining area or discharge or store water or effluent waste on the 

pastoral lease.  

89 I agree with the comments made by the Applicant in its response to the 

proposed conditions, namely, that conditions 28 & 29 are inappropriate for the 

reasons that several of the proposed obligations that would be cast upon the 

tenement holder by grant of the MLA’s are already covered by other legislation, 

that there is an element of potential confidentiality in many of the matters 

mentioned and, in effect, that an undue obligation would be placed on the 

tenement holder, with the potential sanction of forfeiture or applications for 

forfeiture, in respect of a large number of matters that would be undertaken, 

almost routinely, in the conduct of its proposed operations. 

90 Similarly, proposed condition 30 which would require consultation by the 

tenement holder with the pastoralist concerning "any mining operations or, 

other, activities", with a view to mitigating the effect of those activities on the 

pastoral lease and operations is too onerous and would give to the pastoral 

leaseholder an unnecessary and excessive role in the tenement holder's 

day-to-day operations. 

91 Proposed conditions 31 to 33 relate to the preparation, in consultation 

with the pastoralist, of a management plan relating to impacts and mitigation of 

impacts of mining operations, the implementation of the tenement holder's 

obligations under the Mining Act and the minimisation of impacts.  Those 

three conditions are inappropriate.  As with proposed condition 30, they would 

give to the pastoralist a degree of involvement and participation in the tenement 
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holder's day-to-day operational activities and planning which could unduly 

interfere with the preparation and advancement of the tenement holder's plans 

and the execution of its plans and, additionally, could potentially, in part, create 

a power of veto in the pastoralist. 

92 Overall, many of the proposed conditions that I have concluded are 

inappropriate may well be the subject of access agreement between the 

Objectors and the Applicant if the tenements are granted by the Minister.  It is 

my view that, as a matter of broad principle, the power to impose conditions on 

the grant of a mining tenement is not to be taken as being a necessary or proper 

vehicle to achieve compliance with other statutory obligations whether those 

obligations arise from the legislation directly or from approvals or licences 

granted pursuant to legislation.  That is particularly so in the absence of any 

evidence that is compelling or otherwise strongly indicative of there being a 

likelihood that relatively serious breaches of such other legislative obligations 

will occur and that there is therefore a need to create an additional source of 

obligation and potential sanction, namely, forfeiture or monetary penalty, for 

non-compliance. 

93 Another overarching consideration to be taken into account in 

determining the imposition of conditions is that, in a significant manner, the 

compensation provisions of the Mining Act are intended to address losses 

sustained by a pastoralist as a result of mining activities.  That is not to say that 

it can simply be said that everything that may occur is referable to and may be 

sufficiently remedied by compensation.  That is because there is a need for the 

miner to have regard to the potential for there to be compatible concurrent 

mining and pastoral operations and that the compensation provisions are not 

meant to put the tenement holder in a position where the tenement holder has 

carte blanche to do as it likes regardless of the nature and location and type of 
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pastoral operations and regardless of the present  and future impacts upon those 

operations. 

Considerations Apart From Proposed Pastoral Conditions 

94 I am satisfied that it is most likely that, had the Objectors not insisted 

upon there being in any access agreement between the parties the conditions that 

would have required a director of FMG, Mr Forrest, personally, to have been a 

party to the agreement together with, the compliance bond by the Applicant and 

the reciprocal pastoral conditions undertaking, many of the concerns of the 

Objectors that are reflected in the proposed pastoral conditions would have been 

substantially, if not wholly, resolved by the Applicant and the Objectors entering 

into an access agreement. 

95 There are more particular matters that are relevant.  I am satisfied that the 

Applicant is willing and able to provide, in the manner canvassed in evidence, 

alternative water sources that are adequate in terms of quantity and quality and 

location to replace any water sources lost or significantly compromised as a 

result of its activities upon the ground applied for.  There is a real possibility 

that, in some areas, relocation of watering points carried out by the Applicant 

will have an effect of enhancing the Objectors' pastoral operations, perhaps only 

in a relatively small way, within the vicinity of the relocated watering points. 

96 It cannot be said that there is any degree of certainty, or even likelihood, 

that in any event the Applicant will extend extractive mining operations and 

activities connected with such operations in a significant manner into the ground 

the subject of these three applications.  At present exploration on the ground 

applied for has been limited in general terms and, in particular, has been focused 

upon the extension of its proposed mining pits with associated activities into the 

northern part of MLA 45/1140 and, much less so, into the north-eastern corner 

of MLA 45/1138.  It is important to keep in mind, however, that as the holder of 

the underlying exploration licence over all of the ground applied for the 
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Applicant has a right to prospect and explore and to undertake all other activities 

which it is permitted to do pursuant to its exploration licence over all parts of the 

ground applied for. 

97 Pursuant to s 66 of the Mining Act, but subject to the conditions of grant 

of the exploration licence, the Applicant through its agents and employees may 

enter and remain upon the ground the subject of the three MLA's with vehicles 

and machinery and equipment.  Pits, trenches, holes, bores and tunnels may be 

constructed.  There may be excavation of material up to the prescribed limit and 

subject to the Rights in Water and Irrigation Act 1914, or other relevant 

legislation, water may be taken.  In the context of the proposed pastoral 

conditions concerning firearms, dogs, cattle safety and use of vehicles, s 63(c) of  

the Mining Act expressly makes it a condition of the grant of an exploration 

licence that the tenement holder take all necessary steps to prevent damage to 

property generally and, in particular, to livestock by the presence of dogs, 

discharge of firearms, the use of vehicles or otherwise.  No similar condition, is 

expressly imposed by any provision of the Mining Act or Regulations upon the 

grant of a mining lease. 

98 Section 84 of the Mining Act, like s 63AA in respect of exploration 

licences, empowers the Minister, upon grant or at any subsequent time, to 

impose conditions upon the tenement holder for the purposes of prevention or 

reduction or the making good of injury to the natural surface of the land or to 

anything on the surface. 

99 It is of significance that the proposed use of the land the subject of the 

three applications is connected with a substantial existing mining project.  There 

is no evidence before me that contradicts the evidence of the Applicant as to the 

need for the proposed conveyor system or as to its location and I accept it. 

100 In my opinion the compensation provisions of the Mining Act, insofar as 

they relate to pastoral leaseholders, are consistent with there being a legislative 
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intention reflected in the provisions of the Mining Act that, as a matter of general 

principle and application, the potential for damage and loss to a pastoralist 

arising from mining operations that are permitted under the Act is not something 

that will stand in the way of productive extractive mining operations, and other 

mining operations, being carried on in an appropriate and reasonable manner by 

the holder of a mining tenement and that compensation for loss or damage 

actually suffered by the pastoral leaseholder that is within the compensation 

provisions is the primary means chosen by Parliament of resolving the conflict 

of land use interests. 

 

Subsections 67(1) & 75(7) 

101 I consider that it is unnecessary in this case to express an opinion as to 

whether or not, as argued by the Applicant, the provisions of subs 67(1) and 

75(7) of the Mining Act have the effect that the Minister has no discretion to 

refuse to grant to the holder of an exploration licence a mining lease or leases 

over the whole of the ground that is applied for which is the subject of the 

exploration licence other than in circumstances where the formal procedures for 

the making of an application for the grant of the mining lease have not been 

complied with by the exploration licence holder.  It is unnecessary for me to 

give consideration to that matter because, in my opinion, the Applicant is 

entitled, regardless of those two subsections, to grant of all of the ground applied 

for in the present case.  I consider, however, that those two subsections, at least, 

create a leaning towards the view that if the Minister does have any discretion to 

refuse, that discretion would only be exercised infrequently and on the basis of 

evidence that, in the context of the particular case, could be said to compel such 

an outcome.  The circumstances of the Applicant and the Objectors in the 

present case could not justify a refusal by the Minister to grant, in whole or in 

part, the three applications. 
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RECOMMENDATION 

102 I recommend that the Minister grant each of the three applications subject 

to imposition of the so-called "pastoral conditions" that I have previously 

mentioned, together with other conditions that are normally imposed upon grant 

of mining leases in the area in question and for the purposes proposed by the 

Applicant and subject to compliance with the provisions of the Native Title Act 

and any other relevant legislation.  A copy of the objectors’ proposed conditions 

is attached hereto. 
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OBJECTORS’ ALTERNATIVE PASTORAL CONDITIONS 

 

General Conditions 

1. The holder shall conduct its operations on this mining lease in accordance with 
practices, methods and acts engaged in or approved by a firm or body corporate 
which, in the conduct of its undertaking, exercises that degree of safe and efficient 
practice, diligence, prudence and foresight reasonably and ordinarily exercised by 
skilled and experienced operators engaged in the mining industry in Australia. 

2. The holder shall take all reasonable steps consistent with mining operations to 
minimise interference with the holder of the underlying pastoral lease’s pastoral 
operations and to minimise disturbance to stock, vegetation, water sources, water 
courses and the land within the underlying pastoral lease. 

3. The holder shall leave all gates on the underlying pastoral lease open or closed as 
found. 

4. The holder shall not take any dogs or firearms onto the underlying pastoral lease 
without the prior consent of the holder of the underlying pastoral lease. 

5. The holder shall restrict vehicular speeds to a maximum of 50km/hr and use only 
formed roads and tracks so far as is reasonably possible. 

6. The holder shall consult with the holder of the underlying pastoral lease concerning 
the most appropriate access and haulage routes to mining areas and the 
establishment of new roads and tracks. 

7. The holder shall maintain to at least the existing standard, or an appropriate standard 
consistent with use, any roads and tracks used by the holder and not restrict their use 
by the holder of the underlying pastoral lease other than for safety reasons. 

8. The holder shall not enter the underlying pastoral lease beyond any tenement held by 
it without the prior written consent of the holder of the underlying pastoral lease 
unless access is required for emergency reasons, in which case the holder of the 
underlying pastoral lease is to be promptly informed of the need and the expected 
duration of the access. 

9. The holder shall not use any water from the dams, bores or water points on the 
underlying pastoral lease without the prior written consent of the holder of the 
underlying pastoral lease. 

10. The holder shall observe and comply in all respects with the Bushfires Act 1954 (as 
amended) and any regulations in force for the time being, not light fires in the open 
during any period proclaimed a bushfire danger period, co-operate with the holder of 
the underlying pastoral lease concerning bushfire control and comply with the 
requirements of the officers of the local bushfire authority. 

11. The holder shall observe all reasonable requirements of the holder of the underlying 
pastoral lease to avoid the introduction or spread of weeds, pests and diseases. 
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12. The holder shall take reasonable safeguards against stock being injured including 
fencing major operational areas and in the event of stock injury immediately notify the 
manager of the holder of the underlying pastoral lease and ensure that injured 
animals are attended to in a professional manner. 

13. The holder shall not interfere with any buildings, fences, dams, water works, races, 
wells, bores or other improvements on the underlying pastoral lease without the prior 
written consent of the holder of the underlying pastoral lease. 

14. The holder shall, consistent with mining operational requirements, take all reasonable 
precautions to prevent interference with surface or subterranean water movement in 
or under the tenement. 

15. The holder shall rehabilitate damage to the surface of the land caused by its activities 
immediately at the conclusion of its activities in discrete areas within this mining lease 
in accordance with the reasonable requirements of the holder of the underlying 
pastoral lease and comply with the liabilities and obligations arising under the Mining 
Act 1978 (WA), the Environmental Protection Act 1986 (WA) and the agreement 
made on 1 December 2005 between the State of Western Australia, FMG Chichester 
Pty Ltd and Fortescue Metals Group Ltd ratified under the Iron Ore (FMG Chichester 
Pty Ltd) Agreement Act 2006 (WA) and any works approval or licences granted under 
any law to restore or rehabilitate the area the subject of the tenement. 

16. The holder shall immediately report in writing to the holder of the underlying pastoral 
lease any damage caused by the holder to pastoral improvements on the underlying 
pastoral lease. 

17. The holder shall install, maintain or utilise groundwater quality monitoring bores on 
and near any mine site and downstream where aquifers are present and take action 
to prevent the deterioration in water quality and remediate any detected deterioration. 

18. The holder shall take measures such as effective sediment traps and stormwater 
retention facilities to preserve the natural values of receiving catchments and those of 
adjacent areas of native vegetation. 

19. The holder shall only undertake exploration, development or mining activities that 
may disrupt the natural flow of any watercourse or hydrology of a wetland in 
accordance with the approval of the Department of Environment and Conservation 
and provide the holder of the underlying pastoral lease with a copy of any such 
approval. 

20. The holder shall only construct drainage or use drainage that discharges into waters 
in accordance with the approval of the Department of Environment and Conservation 
and provide the holder of the underlying pastoral lease with a copy of any such 
approval. 

21. The holder shall only disturb or remove any significant waterway (flowing or not), 
wetland or its fringing vegetation with the written approval of the holder of the 
underlying pastoral lease. 

22. The holder shall only abstract groundwater in accordance with a bore construction 
and abstraction licence issued by the Department of Environment and Conservation 
and provide the holder of the underlying pastoral lease with a copy of any such 
licence. 
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23. The holder shall take measures to minimise, and to monitor, the impact of 
developmental mining activities on stock feed resource. 

24. The holder shall take measures to minimise the spread of weed species as a result of 
transport corridors and traffic movement. 

25. The holder shall take measures to minimise, monitor and remedy the impact of saline 
water disposal including a prohibition against discharge that may impact on less 
saline water. 

26. The holder shall make provision for preventing, controlling and remedying any 
accelerated soil movement and erosion resulting from mining activities. 

27. The holder shall take measures to minimise stock loss and injury through vehicle 
strike and other mining operations including a requirement that mining areas are 
fenced and have sufficient cattle crossing points. 

Conditions relating to Consultation regarding Proposals 

28. The holder will give written notice prior to, and consult with, the holder of the 
underlying pastoral lease (including providing copies of applications and proposals 
and all other relevant information) concerning the following matters: 

(i) any mining proposal submitted under the Mining Act 1978; 

(ii) any proposal submitted under the agreement made on 1 December 2005 
between the State of Western Australia, FMG Chichester Pty Ltd and 
Fortescue Metals Group Ltd ratified under the Iron Ore (FMG Chichester Pty 
Ltd) Agreement Act 2006 (WA) that relate to or affect the underlying pastoral 
lease; 

(iii) the referral of any proposal under the Environmental Protection Act 1986 (WA) 
concerning any proposed activity on the underlying pastoral lease including 
variations to any environmental approval; and 

(iv) any application for a licence, permit or approval or any proposal: 

(a) to clear land; 

(b) to develop or modify a water bore; 

(c) to take water; 

(d) to obstruct or interfere with a water course or wetland; and 

(e) to de-water a mining area or to discharge or store water or effluent or 
 waste; 

on the underlying pastoral lease. 

29. The notification and consultation referred to in the preceding paragraph must be 
undertaken within sufficient time to enable the holder of the underlying pastoral lease 
to consider the proposal, referral or application and consult with the holder and 
government agencies concerning the impact upon pastoral operations and, in any 
event, the notification must be given at least 30 days before any proposal, referral or 
application is made. 
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30. The holder will consult with the holder of the underlying pastoral lease concerning any 
mining operations or other activities by the holder within the underlying pastoral 
lease, including the implementation of, or operation under, any approval, regulation or 
condition relating to the mining operations or activities, with a view to mitigating the 
effect of those activities upon the underlying pastoral lease and pastoral operations 
and will implement in a timely way any measures and actions agreed between the 
holder and the holder of the underlying pastoral lease. 

Conditions relating to a Pastoral Management Plan 

31. The holder will develop, prior to mining and in consultation with the holder of the 
underlying pastoral lease, a pastoral management plan that provides for:   

(i) The prediction and measurement of  impacts of the holder’s activities upon the 
underlying pastoral lease; 

(ii) the minimisation of  the impact of the holder's activities upon the underlying 
pastoral lease; 

(iii) mitigative  measures to be taken, including repairing, establishing, modifying 
or relocating water sources, bores, tanks, pipelines, fences, gates, grids, 
pastoral roads, tracks and power supplies and establish criteria for the 
implementation of mitigative measures; and 

(iv) the implementation of the holder’s obligations under all of conditions of this 
mining lease any approvals, licences or permits granted as a result of any 
proposal, referral or application referred to in paragraph (ii). 

32. The holder will implement and comply with the pastoral management plan. 

33. The terms and implementation of the pastoral management plan will be reviewed by 
the holder and the holder of the underlying pastoral lease every five years to consider 
the effectiveness of the plan and make changes as agreed. 

Standard DoIR Conditions 

34. Survey. 

35. All surface holes drilled for the purpose of exploration are to be capped, filled or 
otherwise made safe immediately after completion. 

36. All costeans and other disturbances to the surface of the land made as a result of 
exploration, including drill pads, grid lines and access tracks, being backfilled and 
rehabilitated to the satisfaction of the Environmental Officer, Department of Industry 
and Resources (DoIR).  Backfilling and rehabilitation being required no later than 6 
months after excavation unless otherwise approved in writing by the Environmental 
Officer, DoIR. 

37. All waste materials, rubbish, plastic sample bags, abandoned equipment and 
temporary buildings being removed from the mining lease prior to or at the 
termination of the exploration programme. 

38. Unless the written approval of the Environmental Officer, DoIR is first obtained, the 
use of drilling rigs, scrapers, graders, bulldozers or other mechanised equipment for 
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surface disturbance or the excavation of costeans is prohibited.  Following approval, 
all topsoil being removed ahead of mining operations and separately stockpiled for 
replacement after backfilling and/or completion of operations. 

39. The holder notifying the holder of any underlying pastoral lease by telephone or in 
person, or by registered post if contact cannot be made, at least 7 days prior to 
undertaking airborne geophysical surveys or any ground disturbing activities utilising 
equipment such as scrapers, graders, bulldozers, backhoes, drilling rigs, water 
carting equipment or other mechanised equipment. 

40. The holder or transferee, as the case may be, shall within thirty (30) days of receiving 
written notification of: 

(i) the grant of the mining lease; or 

(ii) the registration of a transfer introducing a new holder; 

(iii) advise, by registered post, the holder of any underlying pastoral lease details 
of the grant or transfer. 

41. The holder submitting a plan of proposed operations and measure to safeguard the 
environment to the Director, Environment, DoIR for his assessment and written 
approval prior to commencing any development or productive mining or construction 
activity. 

42. The holder shall duly and punctually observe and perform all provisions of the 
agreement made on 1 December 2005 between the State of Western Australia, FMG 
Chichester Pty Ltd and Fortescue Metals Group Ltd on the part of the Company (as 
defined in that agreement) to be observed and performed in relation to this mining 
lease and the production of iron ore from the land the subject of this mining lease. 

43. All waste materials used for access road dust management being removed at 
completion of exploration/mining.  All access roads to be rehabilitated to the 
satisfaction of the Environment Officer, DoIR. 

Standard DoIR Endorsements 

44. The holder’s attention is drawn to the provisions of the Aboriginal Heritage Act 1972 
and any Regulations thereunder. 

45. The holder’s attention is drawn to the Environmental Protection Act 1986 and the 
Environmental Protection (Clearing of Native Vegetation) Regulations 2004, which 
provides for the protection of all native vegetation from damage unless prior 
permission is obtained. 

 


