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CALDER M 

 

THE INTERLOCUTORY APPLICATION 

1  Berkeley Resources Limited ("Berkeley") is the holder of mining 

lease 15/664 ("the mining lease").  The mining lease is the subject of an 

application for forfeiture by Limelight Industries Pty Ltd ("Limelight").  

Limelight alleges failure to comply with the expenditure condition for the 

expenditure year ended 13 September 2009.  Berkeley has applied for 

exemption from compliance with the expenditure condition for the same 

year and Limelight has objected to the granting of a certificate of 

exemption. 

2  Berkeley seeks that I make an order that Limelight give security for 

costs in the amount of $22,221 or such amount as the Warden thinks fit.  

Berkeley also seeks an order that the forfeiture proceedings and the 

objection to the application for exemption be stayed until any such 

security for costs has been paid by Limelight to the Director General of 

Mines.  The application for security for costs is made under reg 167 which 

gives to the Warden the power to order an applicant for forfeiture to give 

such security by payment to the Director General of Mines of the amount 

of security ordered by the Warden. 

The Ancillary Application 

3  During the course of my hearing Berkeley's interlocutory application 

for security for costs, counsel for Berkeley made oral application for an 

order that the plaint for forfeiture and the exemption application be both 

heard at the same time.  Counsel for Limelight did not consent to that 

application.  He said that he had no instructions from his client in that 

regard and that he needed time to discuss the matter with his client.  He 

did say, however, that it was more likely than not that his client would 

agree to the application for forfeiture and the application for exemption 

being heard at the same time.  He did not raise any issue arising from the 

timing of Berkeley's application or arising from the absence of any 

affidavit being filed and served in support of the application that the 

matters be heard together. 
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EVIDENCE IN SUPPORT OF THE APPLICATION FOR SECURITY 

FOR COSTS 

4  An affidavit of support sworn by Mark Francis Gerus, solicitor, 

acting on behalf of the Applicant was filed in support of the application 

for security for costs.  In his affidavit, Mr Gerus makes reference to an 

ASIC current company extract of Limelight dated 21 March 2010, to a 

Landgate register search for any property held by Limelight, to a search of 

the Department of Mines register for live or pending tenements in the 

name of Limelight, to a current Department of Mines search for any live 

or pending tenements in the name of Michele or Michael Galea and to 

tenement searches at the Mines Department of pending applications for 

prospecting licences in the name of Mr Galea and Mr Linton Downe.  All 

of those searches are annexed to Mr Gerus's affidavit. 

5  The ASIC search of Limelight shows that the company was first 

registered in December 2002 and that at that date and until the present 

time Michele Galea was and is the sole director and secretary of the 

company.  The search also shows that only two $1 shares had been issued 

in the company.  One of those shares was issued to Michele Galea and the 

other share was issued Rita Pasqualina Galea.  The same address is shown 

in the ASIC search for both of those persons. Limelight concedes that 

Michele and Michael Galea is the same person. 

6  The Landgate search states that there are no records of Limelight 

owning any property in Western Australia.  The Mines Department 

register search shows that Michael is, together with Linton James Downe, 

a joint applicant for the grant of a prospecting licence 31/1987. The 

application was lodged on 3 February 2010.  He and Mr Downe are also 

shown as being joint applicants for the grant of prospecting 

licence 31/1988 lodged on 3 March 2010.  The search of the Mines 

Department register for tenements held by Limelight indicates that there 

are none. 

7  On 4 March 2010 Mr Gerus wrote to the solicitors for Limelight 

regarding the issue of security for costs.  A copy of the letter is annexed to 

his affidavit.  In the letter concern is expressed that, in relation to the 

application for exemption and the application for forfeiture, costs of over 

$22,000 will be incurred by Berkeley if the matters proceed to hearing and 

that Berkeley is concerned that if Limelight is unsuccessful in its 

forfeiture application it will be unable to pay Berkeley's taxed costs for 

the reasons set out in the letter.  Those reasons are the issue of only two 

$1 shares, the fact that Limelight does not own any real property in 
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Western Australia or hold any mining tenements in Western Australia.  In 

addition, it is pointed out in the letter that Limelight has lodged 

applications for forfeiture against for prospecting licences held by another 

person and will be incurring ongoing legal costs in respect of those 

applications.  It is also noted that Mr Galea is the joint applicant for two 

prospecting licences which will, upon grant, require fulfilment of the 

expenditure conditions. 

8  In the letter Mr Gerus sought current and detailed information 

regarding the financial position of Limelight, Mr Galea and others who 

may stand behind Limelight.  It is suggested that Limelight may consider 

paying the sum of the estimated costs of Berkeley to the Director General 

of Mines under reg 167(2).  A request is made that the information sought 

be provided by 11 March 2010.  A schedule of the basis of estimated costs 

($22,221) was attached to the letter to Limelight.  No response was 

received to the letter and the information sought has not been provided to 

Berkeley. 

9  At the hearing of the application for security for costs, counsel for 

Berkeley produced a Mines Department register search of mining 

lease 15/664.  That shows that the tenement was granted to Berkeley in 

September 1993.  It shows that the minimum expenditure requirement for 

the mining lease is $73,100 for the expenditure year ended 13 September 

2009 which is the year the subject of the exemption application and the 

forfeiture application.  The register shows a total expenditure of $28,717 

was claimed in the Form 5 report for that year.  The search also shows 

that expenditure exemptions have been granted on a number of occasions 

in the past. It shows that expenditure has, for a number of previous years, 

exceeded the minimum expenditure required.  It is shown that for the 

subject expenditure year $2721 was claimed on exploration activities, 

$10,935.76 for rent and it can be calculated that $439.24 was claimed as 

payment of local government rates. 

10  Counsel for Berkley also produced at the hearing tenement searches 

for prospecting licences 16/2522, 2523 and 2524.  The registered holder 

of those three tenements is Royce William Allen.  It is recorded that in 

September 2009 Limelight lodged a separate application for forfeiture in 

respect of each of those prospecting licences.  The three applications for 

forfeiture are still pending.  Counsel for Limelight indicated at the hearing 

before me that he represents Limelight in each of those forfeiture 

applications and that he would be appearing on behalf of Limelight at the 

hearing of them before the Warden in Kalgoorlie in about June 2010. 
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11  No evidence was presented on behalf of Limelight.  There was no 

objection by Limelight to the production of the affidavit of Mr Gerus or 

any of the annexures thereto or to any of the four tenement searches that 

were produced by Berkeley at the hearing. For present purposes, I proceed 

on the basis that the contents of all of those documents that are annexed to 

the affidavit of Mr Gerus, are true and correct. 

12  Limelight claims that for the expenditure year ending 13 September 

2009 the holder, Berkeley, failed to comply with the expenditure 

condition.  The particulars of the allegation are straightforward, namely, 

that required expenditure for that year in question was $73,100, that other 

than rates and rent of $11,418.22 no expenditure was made in respect of 

the tenement for the expenditure year and that non-compliance with the 

expenditure condition is of sufficient gravity to justify forfeiture. 

Grounds for the Exemption Application 

13  Exemption is sought in respect of the full amount of minimum 

expenditure, namely, $73,100, although, as previously mentioned, the 

register for M15/664 for the relevant year indicates that there was some 

expenditure claimed for exploration activities and expenditure is claimed 

for rent and rates.  The grounds for exemption are those within pars (b), 

(e), (g) of subs 102(2) of the Mining Act and subs 102(3) of the Act.  The 

application for exemption claims that time has been required during the 

year to evaluate work completed to date and to plan future exploration.  It 

is said that the tenement contains a mineral deposit which is uneconomic 

but which may reasonably be expected to become economic in the future 

or that at the relevant time economic or marketing problems are such as to 

not making the mining operations viable.   

14  It is also said that political, environmental and other difficulties in 

obtaining requisite approval to prevent mining were restrictive in a 

manner, that is, or subject to conditions, that are for the time being 

impracticable.  Further, it is said that the total expenditure over the life of 

the tenement to date compared to the combined minimum commitment to 

date is sufficient justification for the Minister to grant exemption.  No 

particulars have been provided of those grounds.  The objection to the 

exemption application states, simply, that there are no genuine grounds 

for exemption and that it would be unreasonable to grant an exemption. 
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SUBMISSIONS 

Submissions on Behalf of Berkeley 

15  Berkeley relies on the provisions of reg 167 of the Mining 

Regulations 1981 (WA).  Regulation 167 says: 

"(1) A Warden may, on application made by a respondent in 

proceedings under Division 2, order an applicant in the 

proceedings to give security for costs. 

(2) If an order is made under subreg (1), moneys comprising 

the security are to be paid to the Director General of 

Mines who shall hold the money and disburse it in 

accordance with any order from the Warden." 

16  Berkeley acknowledges that reg 167 only applies to proceedings for 

forfeiture of a mining tenement.  It is in respect of the forfeiture 

application that the application is made for security for costs. 

17  Berkeley also relies upon reg 152 of the Regulations as giving power 

to the Warden to stay the proceedings until security for costs, if ordered, 

has been paid by Limelight to the Director General of Mines.  

Regulation 152 says: 

"(I) In addition to any other power of the Warden to make an 

interlocutory order or give a direction in this Part, a 

Warden may, at any stage of proceedings, do order any of 

the following for the purposes of controlling and 

managing the proceedings - … 

(d) stay any proceedings, either generally or until a 

specified date". 

18  Berkeley says that because it will be required to adduce substantially 

the same evidence in the hearing of the exemption application as in the 

forfeiture application, it is appropriate for both applications to be listed for 

a joint hearing.  As I have previously mentioned, the formal oral 

application for a joinder was made by counsel for Berkeley in the course 

of the hearing of this interlocutory application.  Berkeley submits that the 

circumstances in which a discretion to order security for costs should be 

exercised by the ordering of lodgement of a security cannot be 

exhaustively stated and that the discretion is generally unfettered without 

any predisposition in favour of an order being made. 
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19  Reference is made by Berkley to the general principles which are 

expressed in Civil Procedure Western Australia – Seaman QC, as 

providing guidelines for determining appropriate circumstances for 

ordering security.  Berkeley concedes that, generally, an order for security 

will not be made if the substantive effect of it would be to stunt the 

litigation but says that that is not always determinative of any application.  

It says that where a corporate applicant does not have adequate assets to 

meet an order for costs, if such an order is made against it, then an order 

for security would ordinarily be made and, alternatively, that those who 

stand behind such a company and stand to benefit from the litigation may 

be required to come out from behind the corporate shield and make their 

own funds available to provide security if the action is to be allowed to 

proceed.  Authorities are cited for all of those propositions. 

20  Counsel for Berkeley makes reference to a number matters which 

may be taken into account in determining whether or not security for costs 

should be ordered.  Those matters include the promptness of the making 

of the application for security, the strength and bona fides of the 

applicant's case, whether an applicant's impecuniosity was caused by the 

respondent's conduct that is the subject of the claim, whether the 

application for security is oppressive in the sense that it is being used 

merely to deny an impecunious person the right to litigate and whether 

persons standing behind the company have offered any personal 

undertaking to be liable for costs.   

21  Berkeley says that in this case, taking into account the 

abovementioned general principles, relevant significant circumstances are 

as follows.  It says that the success of Limelight's forfeiture application is 

dependent upon Berkeley not being granted a certificate for exemption. 

Berkley submits that in the light of early termination of a joint-venture 

agreement that it had entered into with a third party there are reasonable 

prospects that Berkeley will be granted the exemption sought and that 

Berkeley has good prospects of successfully defending the forfeiture 

application.  It is submitted that Limelight's decision to progress the 

proceedings is motivated by Limelight's hope that Berkeley will cease 

defending the proceedings rather than continue to incur costs.  Berkeley 

also refers to Limelight's failure to comply with orders previously made 

by the Warden in these proceedings, namely, that Limelight file and serve 

a request for particulars of the exemption within 10 days of 2 March 2010. 

That has not been done. 

22  Berkeley submits that the evidence demonstrates that, prima facie, 

the facts demonstrate that Limelight is impecunious yet it has commenced 
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proceedings before the Warden that are continuing and in respect of which 

it will incur ongoing legal costs on its own part and where there is the 

potential for it to be ordered to pay the costs of the holder of the 

four tenements in respect of which it has lodged forfeiture applications.  

In addition to the potential future expenses of Limelight it is noted that its 

sole director, Mr Galea, if successful in his applications for prospecting 

licences 31/1987 and 31/1988, will, as a joint holder of the tenement, 

incur significant financial obligations.   

23  The absence of any evidence from Limelight or any other person 

concerning the financial position of Limelight or Mr Galea, Berkeley 

says, is a significant factor to be taken into account.  It is said there is no 

apparent ability for either Limelight or Mr Galea, who stands behind the 

company, to meet any order for costs that may be made against Limelight 

and that that is sufficient reason to make an order for security for costs.  

Berkeley submits that it is relevant that the only apparent purpose for the 

lodgment by Limelight of its objection to Berkeley's application for 

exemption is to try and prevent an exemption being granted and thereby 

strengthen its case for forfeiture.  It says that, in that way, the 

two proceedings are necessarily linked. 

24  Counsel for Berkeley submits that it is relevant, and a feature which 

distinguishes proceedings under the Mining Act from civil proceedings 

from other jurisdiction, that under the Mining Act there need be no 

connection at all between the tenement holder and the applicant for 

forfeiture in respect of the subject matter of the application, namely, the 

mining tenement in question and the holder's conduct in connection with 

the tenement.  Berkeley says that it is precisely because of the fact that 

any person, without qualification or limitation, may make an application 

for forfeiture of a mining tenement that reg 167 was needed and why it 

was inserted into 2007.  It is conceded that caution must be exercised by 

the Warden in the exercise of the discretion to order security for costs.  

Berkeley says that the only reasonable inference that can be drawn from 

the failure of Limelight or Mr Galea to produce any evidence to 

demonstrate that Limelight will have the capacity to pay costs if they are 

ordered against it in the forfeiture application is that Limelight will not be 

able to, or it is highly likely that it will be unable to, pay such costs.   

  

Submissions by Limelight 

25  Limelight observes that the historical policy of the Mining Act 

whereby, to a large extent, it is left to persons having an interest in doing 
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so to monitor expenditure compliance in respect of granted tenements and, 

if such persons wish to do so, apply for forfeiture where it appears that the 

expenditure condition has not been fulfilled.  The incentive to do that is 

provided by the Act by the giving to a successful applicant for forfeiture 

of an exclusive right in priority to apply for a tenement over ground the 

subject of the forfeited tenement.  That policy, it is submitted by 

Limelight, creates a significant distinction between proceedings under the 

Mining Act and proceedings in other jurisdictions where there is power to 

order security for costs. 

26  It is submitted that the circumstances must be extreme before 

security for costs is ordered.  Costs orders and orders for security for 

costs, it is said, have the effect of impeding the achievement of the 

objectives of the private policing and reward provisions and policy of the 

legislation.  Relevant to that, it is submitted, is the fact that those policing 

and incentive policies are themselves derived from the overriding 

objective of the legislation that only those who are willing and able to and 

who do in fact expend time and effort and money in the development of 

their tenements should be allowed to retain them. 

27  Limelight denies that the case for forfeiture of M15/664 is weak 

given, particularly, the circumstance that, in making its exemption 

application, Berkeley has expressly conceded that it has expended an 

amount that is substantially less than the amount prescribed in reg 31 for 

the tenement for the year in question. 

28  Counsel for Limelight concedes that the costs specified in the draft 

bill of costs tendered by Berkeley are not unreasonable.  It is submitted, 

however, that those costs are based on the exemption and forfeiture 

applications being heard together where evidence and submissions will be 

substantially the same in respect of each application and that the amount 

of any costs that could be attributed exclusively to the forfeiture 

application would not amount to $22,000 and would be significantly less.  

As I have mentioned, Limelight, at present, does not consent to the 

applications being joined or otherwise heard together.   

  

CONCLUSIONS 

The Application for a "Joint Hearing" 

29  In the course of the hearing of the application for security for costs, 

counsel for Berkeley made oral application for there to be an order for a 



[2010] WAMW 8 
CALDER M 

2010WAMW8.doc (<CES>) Page 11 

"joint hearing" of exemption and forfeiture applications as is mentioned in 

reg 147.  There was some discussion as to what is contemplated by 

reg 147.  That regulation says: 

"When proceedings for an objection are heard together with 

proceedings under Division 2 (forfeiture applications) then, even 

if the proceedings are not joined (certain regulations apply) …. 

Subregulation 152(1) makes provision for the Warden to give directions 

or make orders in respect to specified matters at any stage of the 

proceedings.  Those matters include: 

"(e) consolidate proceedings; 

 (f) Hear two or more proceedings on the same occasion; 

 (l) do anything else that in the Warden's opinion will or may 

facilitate proceedings being conducted and concluded 

efficiently, economically and expeditiously." 

30  Regulation 152 appears in Div 5 of Pt VIII of the Regulations.  

"Proceedings" is defined in subreg 137(1), where it is used in Div 5, to 

mean proceedings under Pt VIII of the Act.  Proceedings for the hearing 

of an exemption application and proceedings for the hearing of a 

forfeiture application are proceedings under Pt VIII.  The reference in 

pars (d), (e) and (l) of subreg 152(2) therefore includes proceedings for 

exemption and for forfeiture. 

31  During submissions comment was made by counsel as to the 

difference, if any, between joinder, consolidation or the hearing together 

of two or more proceedings on the same occasion.  In my opinion, 

whatever the answer to that question is, I do not consider that it is 

appropriate at this time to make any such order.  The circumstances in 

which the application was made meant that counsel for Limelight was 

unable to get instructions and, therefore, could not consent to the 

application even though he expressed a view that the future conduct of the 

two applications may ultimately proceed in that manner.  In my view it 

was appropriate for counsel for Limelight to refuse to consent to the order 

in the circumstances.  Not only did the circumstances include a lack of 

instructions from his client in respect of the procedural aspect, in my 

opinion it would also be necessary for counsel to discuss with Limelight 

the potential consequences of an order for joinder or consolidation or 

hearing together of the applications in the context of how that may, if at 

all, bear upon the outcome of the application for security for costs. 
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32  It is very often the case that, for very sensible practical reasons, the 

parties will agree, for example, that the hearings for exemption and 

forfeiture commence at the same time, that evidence presented will be 

evidence in respect of both applications and that the Warden will initially 

make a recommendation only in respect of the exemption application and 

that the Warden's recommendation in relation to forfeiture will await the 

final determination of the exemption application by the Minister.  An 

important aspect of the context in which, historically, parties and Wardens 

have proceeded in that way is that until Div VIII - "costs" - comprising of 

regs 165 to 168 inclusive was inserted into the Regulations in 2007, the 

only basis upon which an applicant for forfeiture could be ordered to pay 

costs was if the applicant failed to proceed with the forfeiture application 

(subs 96(5) and 98(8)).  Subsections 96(5) and 98(8) are still in the 

Mining Act. Regulations 165 to 168 inclusive have introduced a 

significant change since March 2007.  

33  In all of the circumstances, the oral application for there to be a 

concurrent hearing of the application for forfeiture and the application for 

exemption (whether by way of consolidation, joinder or simply heard 

together) is refused.  The refusal is not based on the merits of the 

application but upon the fact that, no prior notice having been given of it 

until during the hearing of the interlocutory application for security for 

costs, and counsel for Limelight having had insufficient time to give full 

consideration to the matter and, in any event, being unable to obtain 

instructions immediately. It would be unfair to make such an order at this 

stage.  It remains open for Berkeley to make a subsequent application of 

that nature provided that the application is made in accordance with the 

Regulations or, if not so made, Limelight takes no issue with it being 

made in some other manner, and provided the Warden is prepared to 

proceed with any such application in such circumstances. 

Security for Costs 

34  Regulations 165 to 167 introduced in March 2007 significant 

changes to the pre-existing law concerning costs in administrative 

proceedings before the Warden.  When permitting the amendments to the 

Regulations which inserted those Regulations, Parliament must be taken 

to have intended to have given to tenement holders who successfully 

defended applications for forfeiture of their tenements some scope to 

recover from the unsuccessful applicant for forfeiture some of the 

tenement holder's reasonably and properly incurred costs in defending the 

application.  That can be seen to, in some way, provide a means of giving 
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to potential applicants for forfeiture some cause to give consideration to 

the strength of their case before commencing or, having commenced, 

continuing with, forfeiture proceedings. 

35  In a similar vein, the Mining Amendment Regulations 2007, also in 

the newly inserted reg 139, made provision for a Warden to direct that 

costs be paid by any party where that party failed to comply with a 

summons or an interlocutory order or directions of a Warden and where 

the other party incurred costs occasioned by the non-compliance.  In 

reg 142 (also inserted in 2007) provision was made for costs to be paid in 

circumstances where a party, having been invited to admit a particular 

fact, did not do so and the Warden subsequently found the fact to be 

proven.   

36  Although not within Div VIII of the Regulations, regs 139 and 142 

now give to Wardens the power to order costs where there had previously 

been no such power.  To that extent the "jealous neighbour"  referred to 

by Michael Hunt in Mining Law in Western Australia (4th edition) 

(page 179) must now be aware that an application for forfeiture carries 

with it a risk that costs may be ordered to be paid by the applicant in a 

number of circumstances, including where he fails to proceed with the 

application, where the Warden concludes that the matter is not of 

sufficient gravity to justify forfeiture or where the Warden dismisses the 

application in the case of an application for forfeiture of a mining lease or 

an exploration licence or in other circumstances which attract the 

provisions of regs 139 or 142. 

37  It is also to be noted that subreg 165(4) makes provision for costs to 

be ordered in proceedings in respect of an application for exemption that 

is objected to.  Where the Warden considers that a party to such 

proceedings has frivolously or vexatiously commenced or defended the 

proceedings or any step in the proceedings or otherwise occasioned undue 

delay, then an order for costs may be made against such a party.  That is a 

power which was not previously vested in the Warden in such 

administrative proceedings.  The power to order security for costs under 

reg 167 does not extend to costs ordered pursuant to subreg 165(4).   

38  In my opinion it is no longer the case that it can be said it is the 

general policy of the Mining Act and Regulations that, in order to preserve 

and optimise the benefits of the jealous neighbour regime as a means of 

monitoring compliance with the conditions upon which the tenements are 

granted, it is inappropriate that applicants for forfeiture be deterred from 

making such applications because of the risks of having costs awarded 
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against them.  The intention of Parliament, in my opinion, was made clear 

when subs 162(2) of the Act was amended in 2004 to add, by par (ra), to 

the range of matters in respect of which the Governor is empowered to 

make Regulations, the power to prescribe a scale of costs for Pt IV 

proceedings and to provide for taxation and recovery of such costs. 

39  That represents a fundamental change to the express and implied 

policy of the legislation concerning costs in the context of applications for 

forfeiture.  In my opinion it cannot be said that it will only be in extreme 

cases that security for costs will be ordered.  That is not to say, however, 

that the intention of the legislation is to abandon the jealous neighbour 

principle or to cripple it.  In my opinion that principle still remains an 

important aspect of the mining legislation and must be borne in mind in 

considering any application for an order for security for costs in respect of 

an application for forfeiture.  I agree with counsel that bearing that in 

mind should result in considerable caution being exercised in determining 

an application for security for costs both as to whether security should be 

ordered and as to the amount. 

40  I consider that the general legal principles related to ordering security 

for costs referred to me by counsel do have application to proceedings 

under the Mining Act and Regulations.  The express provisions of the Act 

and Regulations, insofar as they may be relevant, together with their 

legislative objectives and policies and, where appropriate, the usual 

practices followed by Warden’s and, to some extent, by the Department, 

all form part of the circumstances which generally, as in all jurisdictions, 

must be taken into account where there is power to order security for 

costs. 

Security in the Present Case 

41  I consider that in this case the circumstances that are before me could 

justify the making of an order for security for costs to be lodged by 

Limelight.  The circumstances do not permit a finding to be made either 

that the applicant for forfeiture is impecunious or that it has sufficient 

funds to pay any order for costs that is made against it. It could not be 

found that that the tenement holder will be or is likely to be unable to   

effect recovery of costs if they are awarded to the tenement holder.  

Whether the applicant is impecunious or not is not, however, the primary 

question.  It is but one factor to be taken into account.  As is said by 

Seaman QC in Civil Procedures Western Australia in his commentary 

on Order 25 of the Supreme Court Rules concerning security for costs, the 
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basic question is whether it would be vexatious to allow the proceedings 

to continue without security.   

42  In the present case Berkeley, as the tenement holder, has provided as 

much information as is reasonably available to it in the public domain.  

The evidence before me, in summary, is that Limelight is what is known 

as a "$2 company".  There is one director, Mr Galea.  The company 

appears to have no registrable assets in Western Australia in the form of 

real estate or mining tenements.  It is not known whether it has any other 

assets such as corporate shareholdings.  It is not known if it conducts any 

business at all or if it has any current or prospective future income or 

current or contingent liabilities.  The financial positions of the company 

director/secretary and the only two members of the company as to assets, 

income or liabilities are unknown.   

43  It is known that Limelight has applied for the forfeiture of 

four prospecting licences in respect of which a hearing before the Warden, 

at which Limelight will be represented by counsel representing it before 

me in these proceedings.  It is possible that Limelight or Mr Galea will 

incur significant costs in the pursuit of the four forfeiture applications 

before the Warden. It is known that Mr Galea, jointly with one other 

person, has made application for the grant of two prospecting licences 

which, if granted, will require expenditure on the part of Mr Galea or 

would require Mr Galea to make other arrangements for the expenditure 

condition to be fulfilled.  The financial position of Mr Galea's 

co-applicant for the two prospecting licences is unknown 

44  No attempt has been made by Limelight or Mr Galea to provide 

Berkeley with any information, whether requested by Berkley or not, 

which may in any way go towards satisfying Berkeley that if an order is 

made for Limelight to pay Berkeley's costs, Limelight will be able to and 

will pay those costs.  Limelight has not attempted to present any material 

to me in these proceedings in respect of its capacity to pay any costs that 

were ordered to be paid to Berkeley.  

45  Despite my arriving at the conclusions that I have just expressed, I 

consider that it is not appropriate that at this stage in the proceedings an 

order for security for costs may be made.  Because it is not yet known 

whether or not both applications will proceed to be heard at the same 

time, it cannot be said that there is any certainty that the forfeiture 

application will proceed any further.  The forfeiture proceeding 

commenced when the application for forfeiture was lodged 

(subreg 137(2)), namely, on 12 November 2009.  It commenced, however, 
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as a separate proceeding to the exemption application.  The exemption 

proceedings commenced when the objection was lodged, also on 12 

November 2009 (subreg 137(2)). The fact that they commenced with the 

simultaneous lodgement of the initiating documents in each case does not 

mean that they were then joined or consolidated or must or will be heard 

together.  

46  Because it appears likely that Berkeley will make another application 

for the exemption application and the forfeiture application to, in effect, 

be the subject of an order that there only be one hearing where evidence is 

presented and submissions made, possibly with either party being 

permitted to present further evidence and make further submissions if 

necessary in relation to the forfeiture application after the exemption 

application is finally determined the Minister, I am of the view that the 

most efficient, economic and expeditious manner of dealing with the 

application for security for costs at this stage is to adjourn it to a date to be 

fixed upon application by either of the parties but not being a date before I 

have determined when each of the applications will be dealt with.  

47               Because the application for security for costs is as yet not finally 

determined, I make the following order. 

   ORDER 

                     Other than for the purpose of complying with any order 

already made in respect of the forfeiture application, the 

applicant for forfeiture, Limelight, take no further procedural 

step in the forfeiture application unless ordered or permitted by 

the Warden to do so other than to respond to any request made 

to it by Berkley or to respond to any application lodged by 

Berkeley concerning the manner in which  the two applications 

are to proceed. 


