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THE PROCEEDINGS 

 

On 23 June 2009 an application was made by Anglogold Ashanti 

Australia Ltd (―the applicant‖) on the prescribed Form 21 for prospecting 

licences 38/3850 – 38/3853. The entry on the application form relating to the 

time and date for the marking out of the ground applied for is as follows:  

 

―38/3850  - 8.31.04sec am 17/6/09 

 38/3851 -  8.31.04sec am 17/6/09 

 38/3852  - 8.31.06sec am 17/6/09 

 38/3853 - 9.04 am     17/6/09‖ 

 

The location of the datum is described as: 

 

―38/3850  - Datum situated at MGA coordinates    

    (Zone 51) 438980mE, 6791999mN 

 38/3851 -  Datum situated at MGA coordinates    

    (Zone 51) 438980mE, 6791999mN 

 38/3852  - Datum situated at MGA coordinates    

    (Zone 51) 440074mE, 6790012mN 

 38/3853 - Datum situated at MGA coordinates    

    (Zone 51) 441569mE, 6789894mN‖ 

 

The boundaries of the ground applied for, located at Lake Carey in the 

Mount Margaret mineral field, are described on the Form 21 and the land 

described by 38/3850-3852 appears on the Tengraph as 3 rectangular areas 

vertically adjacent to each other. The area described by 38/3853 is a narrower 

rectangle running perpendicular to 38/3852. 
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The corners of each rectangle are marked on the Tengraph with a 

waypoint each with a specific number (―WP‖). These were the location of the 

datum posts by which the applicant marked out the ground pursuant to section 

105(1) Mining Act 1978 which provides: 

 

105. Marking out of mining tenement 

(1) Before an application for a mining tenement other than an 

exploration licence or a retention licence is made, the land in relation to 

which the mining tenement is sought shall be marked out in the 

prescribed manner and in the prescribed shape, and for the purpose of 

any claim for compensation for loss or damage suffered or likely to be 

suffered resulting or arising therefrom under section 123, or for an 

order under section 124(2), the activities involved in the marking out 

shall be taken to be activities relating to prospecting and, as such, to 

constitute mining. 

 

The Mining Regulations 1981 make provision for marking out as 

follows: 

 

11. Marking out and application 

An applicant for a prospecting licence shall comply with the regulations in 

Part V as to marking out and applying for the licence. 

 

And further, relevant to this application: 

 

 59. Manner of marking out a tenement 

 (1) Land in respect of which a person is seeking a mining 

tenement shall, except where other provision is expressly made, be 

marked out — 

 (a) by fixing firmly in the ground — 
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 (i) at or as close as practicable to each corner or angle of the 

land concerned; or 

 (ii) if there is an existing survey mark at a corner or angle of the 

land concerned, as close as practicable to the survey mark without 

moving, changing or otherwise interfering with the survey mark, 

  a post projecting at least 1 metre above the ground; 

 (b) subject to subregulation (3), by either — 

 (i) cutting 2 clearly identifiable trenches; or 

 (ii) placing 2 clearly identifiable rows of stones, 

  each at least 1 metre long from each post in the general direction of 

the boundary lines; and 

 (c) then by fixing firmly to one of the posts as the datum post, 

notice of marking out in the form of Form 20. 

 

 

On 24 July 2009 objections 326284-326287 were lodged by White Cliff 

Nickel Ltd (―the objector‖) to the granting of the applicant’s prospecting 

licences at the Leonora Registry. The objector’s solicitor filed further and better 

particulars of the objection on 9 February 2010. 

 

The objector particularised defects in marking out at certain waypoints. 

The objector referred to the Mining Regulations 1981, specifically Regulation 

59(1)(b), the requirement for clearly identifiable trenches, and Regulation 

59(1)(c), fixing the Form 20 Notice of Marking Out to the datum post. 

 

Hunter Resources Ltd v Melville (1988) 164 CLR 234 makes it clear 

literal compliance with marking out provisions is necessary. 
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The issue to be determined in respect of each application 38/3850 -

38/3853 is whether the land was marked out in accordance with Regulation 

59(1). If not, the objector submits the applications should be refused. 

 

REGULATION 59(1)(b): CLEARLY IDENTIFIABLE TRENCHES 

 

Regulation 59(1)(b) was amended in 1990 to remove the requirement 

that trenches be 15 centimetres deep and now requires the cutting of clearly 

identifiable trenches. The rules of statutory interpretation assist in determining 

the meaning to be given to these words and I was referred to the case of Vander 

Feltz v City of Stirling [2009] WASC 142 as set out by Murphy J. 

 

In the context of this matter it is helpful to consider the following: 

 The natural, ordinary meaning of the words including the dictionary 

definition  

 

The Macquarie Dictionary definition of ―trench‖ includes ―a long narrow 

excavation in the ground‖ and ―a deep furrow, ditch or  cut‖ and the Oxford 

Dictionary states ―a long, narrow ditch.‖ 

 

 Consistency in the language of the statute  

 

 The word ―trench‖ is found elsewhere in the Mining Act and 

Regulations and, whilst it is used in a different context on those occasions such 

as when a mining lease has been granted, those provisions do contemplate that a 

trench will be a significant ground disturbance, often requiring safety 

precautions and maintenance.  I accept that a lesser degree of disturbance might 

be expected in the context of applications for prospecting licenses where there 

have not yet been any rights over the land conferred on an applicant. 
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 Consistency with the purpose or object of the statute  

 

 The importance of the rights conferred by exploratory licenses 

requires that ground the subject of a tenement is properly identified. The 

purpose of marking out provisions is to ensure this occurs at the outset and that 

those markings have some degree of permanence to remain an accurate marker 

of the existence and boundary of the tenement. 

 

It is relevant to note the Regulations were amended to remove the 

requirement for trenches to be of a specific depth. It was submitted by the 

applicant it would be contrary to the amended Regulation to now require that 

trenches be of a certain depth in order to comply with the legislation.  

 

The objector submitted that the depth of the ground disturbance is still 

relevant to the question of whether it constitutes a trench. It was submitted that, 

in order to be a trench, there needs to be a substantial breaking or disturbance of 

the ground, having both width and depth and that regard must be had to the 

current wording of the Regulations which requires the cutting of clearly 

identifiable trenches. 

 

 

REGULATION 59(1)(c): FIXING THE FORM 20 TO THE DATUM 

POST 

 

The fixing of the Form 20 to the datum post is the final act of marking 

out and, as a matter of common sense and in order to comply literally with 

Regulation 59(1)(c), paragraph (e) ―Time and Date Marking Out Completed‖ on 

the Form 20 cannot be filled in until after the Form 20 has been affixed to the 

datum post. 
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The decision of Warden Calder in Viscovich v Foley delivered 20 

November 1998 at page 37 states: 

 

It is my understanding that it is normal and accepted practice for 

persons who mark out ground which is to be the subject of an 

application for a mining tenement to complete paragraphs (a) to (f) 

inclusive before the Form 20 is fixed to the post and to then fix the 

marking out notice to the post which then becomes the datum post. In my 

opinion that is a reasonable and commonsense interpretation and 

application of the provisions of the Act and Regulations and of the Form 

20. Regulation 59 does not expressly say that a Form 20 must be fully 

completed before it is put on the marking out post. 

 

Further, in respect of paragraph (f) of the Form 20, Warden Calder said 

at pages 38-39: 

 

In my opinion, neither the Act nor the Regulations nor the Form 20 itself 

expressly or impliedly require that the person whose signature is meant 

to appear at paragraph (f) of the Form 20 must have personal 

knowledge of the time when marking out was completed or of every other 

detail thereon. I see no reason why such a person could not rely on 

hearsay, for example, by being told of those things by someone who was 

present when marking out was done. 

 

I am of the opinion that, whether the Form 20 with paragraphs (a) to (d) 

completed is placed on the datum post and paragraphs (e) and (f) are 

completed after it is fixed to the post or whether the Form 20 has all of 

the paragraphs (a) to (f) completed before the Form 20 is fixed to the 
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post, in either case there will have been a compliance with Regulation 

59(1)(c) providing there is a very close temporal connection between the 

completion of paragraph (e) and the fixing of the Form 20 to the corner 

post. 

 

It was submitted on behalf of the objector that I am not bound by this 

decision. Whilst I may not be bound, I do agree with it as a matter of 

interpretation and logic. 

 

 

SUMMARY OF EVIDENCE  

 

Evidence on behalf of the objector was given by Philip Richards, a 

surveyor employed by White Cliff Nickel to mark out land the subject of a 

competing application for a Prospecting Licence at Lake Carey on 17 June 2009. 

 

Mr Richards has considerable experience as a Licensed Surveyor and has 

marked out thousands of such tenements during his career. He was present in the 

same area on the same morning as the applicant’s team when their marking out 

was conducted. He described the ground surface as sticky, wet and greasy (being 

a salt lake) and the weather conditions were fine and dry. 

 

Mr Richards stated he was with a team of eight others and was under 

instructions to commence marking out after 8.30am when the land became 

available. His marking out was completed at 8.34am. He was then instructed to 

inspect the competitor’s markings which he did on foot equipped with a GPS 

and a camera. He started at the southeast corner of the land concerned (WP07) 

and worked clockwise, a process which took two to three hours and during 

which he took photographs at each waypoint. 
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Three booklets of photographs were tendered in evidence. Exhibit 4 

related to 38/3850 and contained photographs of the datum posts at WP15 

(northwest corner), WP16 (northeast corner), WP14 (southeast corner) and 

WP08 (southwest corner). 

 

About the ―trenches‖, or scrapings/markings as Mr Richards referred to 

them, at WP15 Mr Richards said they were of minimal depth. The ground 

disturbance (as I shall refer to those in dispute) running in a southerly direction 

he described as ranging from 0 to 0.5 cm at its shallowest to 1.5 cm at its 

deepest. The ground disturbance running in an easterly direction ranged from 0 

to 0.5 cm at its shallowest to 2 cm at its deepest. 

 

Photographs 4 (1) and (2) are consistent with his descriptions. 

 

The ground disturbances at WP14 were also described by Mr Richards as 

of minimal depth. The ground disturbance running in a northerly direction 

ranged from 0 to 0.5 cm at its shallowest to 2 cm at its deepest. The ground 

disturbance running in a westerly direction was similar, with its shallowest 

dimension close to the peg where it barely broke the surface. 

 

Again photographs 4 (6) and (7) are consistent with his descriptions. 

 

At WP08, Mr Richards described the northerly ground disturbance as 

ranging in depth from 0 cm to 3 cm, with its shallowest portion mid-way along 

where again it barely broke the surface and photograph 4 (8) depicts this. 
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At WP16 Mr Richards did not take issue with the depth or appearance of 

those trenches but believed the western trench was not clearly one metre in 

length and produced two photographs to demonstrate this point. Photographs 4 

(3) and (4) however do not clearly show the reading of the tape measure 

precisely in situ. It appears from the photographs that the breaking of the ground 

does commence at or just past the one metre mark. 

 

Exhibit 5, the second booklet of photographs, relates to 38/3851 and 

contains photographs of WP16 (northwest corner), WP17 (northeast corner), 

WP 13 (southeast corner) and WP14 (southwest corner). 

 

Mr Richards described the ground disturbances at WP17 as minimal, in 

particular the western one which was in parts only a couple of centimetres deep. 

The photograph at Exhibit 5 (10) is equivocal, and the photograph at Exhibit 5 

(11), purportedly a close up of that western ground disturbance, is not in my 

view recognisable as a specific part of that disturbance. 

 

The ground disturbances at WP13 Mr Richards described as again of 

minimal depth with virtually no displaced earth or debris around them. Their 

appearance in Exhibit 5 (12) and (13) is consistent with his evidence and these 

markings are quite different in appearance to those seen at other waypoints with 

continuous, defined edges and flattened, compacted earth at the base. This 

appearance is strongly suggestive of having been created by running a small, 

edged shovel in a continual line in one quick motion, rather than a repetitive 

digging motion. 

 

WP14 was described by Mr Richards in the context of 38/3850 as it was 

a waypoint shared by 38/3850 and 38/3851. 
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In relation to 38/3852, Mr Richards again referred to the inadequacies he 

described at WP13 as above as it was a waypoint shared by both applications. 

 

Mr Richards, at WP03 for the purposes of marking out, completed that 

process at about 8.43 am. When he finished he walked over to WP19, a distance 

of about 120m away. Mr Nugus, of the applicant’s team, was positioned there. 

They greeted each other and Mr Richards made some observations about the 

datum pegs and markings. His recollection was there was a stake with flagging 

on it. He did not recall seeing a Form 20 on the peg but agreed in cross-

examination he could not be certain about that. 

 

About two hours later, whilst Mr Richards was conducting his inspection 

of the applicant’s markings, he reached WP19 again and clearly recalled seeing 

the Form 20 on the peg with a plastic cap over the top. At that time he removed 

the Form 20 and took a photograph of it. 

 

Mr Richards agreed that whilst inspecting the datum posts he could see 

the ground disturbances did depict the direction of the tenement at each 

waypoint. 

 

Evidence for the applicant was provided by Michael Nugus, a geologist 

employed by the applicant. He is currently the Exploration Manager at Sunrise 

Dam. 

 

Mr Nugus was involved in co-ordinating personnel, radios and field 

equipment for the marking out operation. He stated he was selective in the 

implements used and didn’t want heavy shovels. He selected instead mainly 
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pelican picks and narrow, channelling shovels. His role was to co-ordinate 

communications between each waypoint via handheld radios; to communicate 

when to start and then for each waypoint to communicate back their completion 

in sequence. 

 

Mr Nugus communicated with Mr Mulcahy, who was at WP16, when he 

had completed marking out. He did this by attaching the pre-completed Form 20 

which was missing only the minutes and seconds at paragraph (e) where the date 

and time of marking out is inserted. He attached it with a rubber band and 

flagging around it. Mr Nugus said he later took it off and wrote the precise time 

at paragraph (e) once Mr Mulcahy had called him over the radio and informed 

him. It is apparent he wrote the time twice; once just completing the pre-written 

8.3…, and once below in his own writing in order to clarify it. 

 

Mr Nugus recalled seeing Mr Richards at a time when his Form 20 had 

been completed (including the full time inserted at paragraph (e)) and placed on 

the datum post. He said they all left after that. 

 

Michael Mulcahy, a pegging contractor with 30 years experience, was 

engaged by the applicant to mark out the tenements on 17 June 2009. Mr 

Mulcahy was responsible for making decisions about how it would be marked 

out and made preparations the day prior by leaving equipment at each waypoint 

and relevant markings on the ground. 

 

On the morning of 17 June he instructed the crew of eleven on what to 

do. He told them to dig a trench past the 1 metre mark on the ground and be 

quick about it. As it was a competitive situation, it was made clear time was of 

the essence. 
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Mr Mulcahy called the start time at 8.30 am from the GPS and each 

waypoint called in one by one. When Mr Nugus called that he had placed the 

Form 20 on the datum post, Mr Mulcahy logged the time on the GPS and 

radioed that time back to him subsequently. Mr Mulcahy did not say precisely 

when that occurred, but the sequence was Mr Mulcahy took his Form 20 off and 

inserted the time of 8.31.04 then called Mr Nugus and advised his time was 

8.31.06. 

 

After the marking out was complete, Mr Mulcahy travelled on a quad 

bike around to check all the applicant’s datum posts, as well as some of the 

objector’s. He measured the length of the trenches and the height of the pegs and 

was satisfied all complied with the Regulations. 

 

Mr Mulcahy subsequently, on 6 July 2009, took a photograph of WP16, 

which he had marked, purportedly showing the length of the trench was over 1 

metre (Exhibit 8, page 5 of 7). 

 

Mr Mulcahy said the other ground disturbances ―were fairly minimal in 

depth but that’s what we were aiming at. We were going for speed.‖ (Transcript 

page 64) He also said they were sufficient to give an indication of the direction 

of the tenement. 

 

The applicant’s team used a variety of implements; 5 trenching shovels, 

spades, pelican picks, picks and shovels which Mr Mulcahy described as very 

suitable implements. He described the ground as difficult to work in with a 

shovel as the mud tended to stick. 
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Photographs of the applicant’s trenches at WP18 and WP07 (Exhibit 7, I 

and J) were tendered. Neither of these was challenged by the objector as clearly 

identifiable trenches. Their appearance was significantly different to the ground 

disturbances at other waypoints identified by the objector. 

 

The individuals positioned at WP18 and WP07 gave evidence they were 

advised to dig identifiable trenches at least 1 metre in length. One used a narrow 

shovel, the other a pelican pick. 

 

Steele Dawson, a pit technician employed by the applicant, was 

positioned at WP13 and given the same instructions. He was using a narrow 

shovel with a depth of about 3 inches. He described his digging motion as 

digging in with his foot, pushing forward a short distance then releasing the 

debris to one side then repeating a number of times down the length of 1 metre. 

He claimed he then went back and made it deeper as it wasn’t yet his turn to 

place the Form 20 on the datum post. He described his effort as ―an awesome 

trench‖. 

 

He could not explain why there was an absence of any significant debris 

to the side of his ground disturbances, which was inconsistent with the 

displacement of a significant quantity of earth. He also denied simply running 

his shovel smoothly across to create a ground disturbance even though the 

photographs at WP13 show they have a compacted appearance with sharply 

defined sides similar to the edges of his shovel. In my view their appearance was 

not at all consistent with Mr Dawson’s description of how he created them and 

could not have occurred in the way he described. 
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CONCLUSIONS AS TO THE FACTS 

 

REGULATION 59(1)(b): Were there clearly identifiable trenches? 

 

While there is no current requirement for trenches to be of a particular 

depth to satisfy Regulation 59(1)(b), I am satisfied that any such marking needs 

to represent a substantial breaking of the ground, having both sufficient width 

and depth to constitute a ―ditch‖. In other words it must have the appearance, to 

an ordinary observer, of a trench within the ordinary meaning of that word and 

be a clearly identifiable trench. A marking on the ground that indicates the 

direction in which a tenement will run is not automatically a trench simply 

because it is dug or created for the purposes of Regulation 59(1)(b). It also does 

not necessarily satisfy that Regulation if such a marking is clearly visible. 

 

Having regard to the photographs in evidence, including the photographs 

of the waypoints which were not in issue and making a comparison of the 

trenches that appear at those locations, I am of the view that the ground 

disturbances at the following locations are not clearly identifiable trenches 

within the meaning of Regulation 59(1)(b): 

 

 WP15 

 WP14 

 WP08 

 WP13 

  

I make this conclusion based on their appearance in the photographs, 

including the lack of depth overall, lack of consistency of depth and the lack of 

displaced soil at their margins, as well as the evidence of Mr Richards that they 

were in places as little as 0 to 0.5cm to and at the most 2 to 3cm in depth. The 
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evidence as to their maximum depth was not disputed by Mr Mulcahy who 

agreed they were shallow. 

 

Specifically at WP13 I do not accept the ground disturbances were 

created in the way described by Mr Dawson in evidence. His account was 

inconsistent with their appearance and the resulting shallow indentations, whilst 

clearly visible could not, in my view, be described as trenches. 

 

I am unable to make a conclusion about the extent of the ground 

disturbance at WP17 based on the evidence before me. In any case, the 

applications 38/3850, 38/3851 and 38/3852 are all affected by the conclusions in 

respect of WP15, WP14, WP08 and WP13 so a finding in respect of WP17 is 

not essential. 

 

 

REGULATION 59(1)(c): Was the Form 20 fixed to the datum post in the 

prescribed manner? 

 

In light of the above finding it is not strictly necessary to make a 

conclusion in respect of this issue. 

 

However, I am satisfied on the evidence the applicant complied with 

Regulation 59(1)(c) when affixing the pre-signed Form 20 to the datum posts. 

Mr Mulcahy clearly had direct knowledge of the information contained in each 

Form 20 including the time at which marking out was completed as he was 

responsible for logging that time of the GPS and advising the person at the 

relevant waypoint. 
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By completing paragraph (e) after the marking out had been completed 

and the Form 20 already affixed to the datum post, the applicant complied with 

the literal requirement of the Regulation and I agree with Warden Calder’s 

observations in Viscovich v Foley as to completing the remaining paragraphs in 

advance. There is nothing improper or contrary to the Regulation in doing so. 

 

As to whether the Form 20 at WP19 complied with Regulation 59(1)(c), 

there is no direct evidence of when Mr Mulcahy advised Mr Nugus of the 

precise time when his marking out had been completed. However, there is 

evidence of Mr Nugus, Mr Mulcahy and Mr Richards as to the manner in which 

the radio calls were made to advise of the time of marking out, the time when 

Mr Richards had a conversation with Mr Nugus and the fact Mr Richards left the 

area after that conversation.  In my view the only reasonable inference from that 

evidence is there was a very close temporal connection between Mr Nugus 

affixing the Form 20 to the datum post and then being advised by Mr Mulcahy 

that the time when it occurred was 8.31.06. I am satisfied Mr Nugus then 

completed the time on the Form 20 (twice), affixed it to the datum post, had a 

conversation with Mr Richards and then left the area. 

 

I am therefore satisfied the applicant complied with Regulation 59(1)(c) 

in that regard. 

 

 

DECISION 

 

For the reasons outlined above, I am of the view the ground applied for 

in applications 38/3850, 38/3851 and 38/3852 was not marked out in accordance 

with the relevant legislative requirements. 
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Accordingly I refuse the application for grants of prospecting licences 

38/3850, 38/3851 and 38/3852. 

 

Application 38/3853 was marked out at a later time and subsequent to 

the objector’s application in respect of an overlapping area. That application is 

adjourned until a determination has been made in respect of the objector’s 

application. 

 

 


