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Mining Act 1978 S74, S111A 

 

Result:  

The application to amend objection, inasmuch as it relates to paragraph E of 

objection 1, is refused and that ground of objection will be struck from objection 

1.  

 

The objector's application to amend the current amended objection by 

replacement of the remainder of amended objection 1 will otherwise be granted
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Counsel: 

 

Applicant : Mr G Lawton 

First Objector : Mr M Pendlebury 
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(These reasons have been extracted from the transcript of the decision and 

have been edited to correct syntax, grammatical errors and typographical 

errors) 

 

THE WARDEN 

 

1. Thank you.  Now, this is a matter in which I am to return judgment or 

give judgment in relation to an application to amend an interlocutory 

application to amend an amended set of objections.  I am not going to be 

able to provide you with the actual written copies, and my apologies for 

that, gentlemen, but I do reserve the right to correct any matters of 

grammar or syntax in the judgment or in the reasons for decision. 

 

2. This is an application, an interlocutory application as I have indicated to 

replace amended objections 107 to 110/056 with further amended 

objections as contained in the affidavit of Mr Timothy Kavenagh dated 27 

March 2009, which I will refer to as the March affidavit.  The second 

order sought was to transfer these matters from the Marble Bar Warden's 

Court to the Karratha Warden's Court and the third would be that there 

would be no orders as to costs. 

 

3. In relation to order 2, that is transferring the matter from the Marble Bar 

Warden's Court to the Karratha Warden's Court, that application was 

granted by consent by me sitting as the warden in the Marble Bar 

Warden's Court on 15 May 2009.  There has been no decision or 

determination in relation to order 3.  I do note that when the matters were 

called on, Mr Lawton on behalf of the applicant indicated that he wished 

only to argue the matter in relation to the amended objections and that is 

in relation to one particular part of the amended objections, so no decision 
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has been made in relation to paragraph 3, no argument has been entered 

into in relation to that aspect of the application. 

 

4. In relation to the amended objection 1, I note that the objectors advised by 

facsimile transmission dated 3 April 2009 from Hunt and Humphrey that 

the objector was going to withdraw its application to substitute amended 

objection 1 in lieu of the current amended objection.  By facsimile dated 

17 April 2009 the objector advised that it now intended to seek to have 

amended objection 1 substituted for the current amended objection.  The 

matter was then eventually called on for argument on 15 May 2009 in the 

Marble Bar Warden's Court.  After argument the matter was adjourned to 

today's date in the Karratha Warden's Court for a decision. 

 

5. The amendments sought, with the exception of paragraph E of the 

amended objection 1, do not appear to be contentious.  Counsel for the 

applicant has expressed the view that the remainder of the amended 

objections adds nothing new to the existing amended objection and there 

was no exception taken to substituting the remainder of the amended 

objections for the current amended objections. 

 

6. Given that it appears that when the applicant appeared to be financially 

consolidating its position, the objector abandoned its application to 

substitute amended objection 1, it appears to me that the concession by or 

the indication by the applicant in this matter was properly made.  

Accordingly, it seems that the only issue in dispute is whether the objector 

should be entitled to include the new objection contained in paragraph E 

of amended objection 1.  That objection reads as follows: 
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“In view of the current economic conditions, the funds needed to develop 

the application and the applicant's current financial position, it is unlikely 

the applicant will develop the application”.  

 

7. The objection is broadly brought on the basis of a public interest matter.  

The Mining Act section 111A(1) provides that the Minister may refuse an 

application for, amongst other grounds, (c) if the minister is satisfied on 

reasonable grounds in the public interest that (i) the application should not 

be granted. 

 

8. The basis of the public interest argument as I understand it is that if the 

applicants or any applicant lacks sufficient financial resources to comply 

with the requirements of the Mining Act or arguably to carry out the 

proposed mining operations or at least there are reasonable grounds to 

believe that that be the case, then it would be contrary to the public 

interest to grant that application as it would effectively prevent the 

mineral deposits contained in the mining lease from being properly 

exploited. 

 

9. His Honour Warden Calder considered this matter and exactly the same 

question in a matter of Gina Hope Rinehart and Hancock Pty Ltd v FMG 

Chichester Pty Ltd, mining leases 45/1138 to 1140, objections ME85 

items 9 and 7/056, a decision delivered on 3 May 2009.  In that matter, 

His Honour Warden Calder found that the concept of public interest 

should be defined broadly, as it was by the High Court in the matter of 

Sinclair v Maryborough Mining Warden (1975) 132 CLR 473.   
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10. I respectfully agree with his Honour Warden Calder's findings in that 

respect.  Further, I also adopt His Honour's comments at page 28 line 4 of 

his decision on 3 March in the following terms: 

 

“I accept that public interest as something that is to be interpreted in the 

Mining Act is extremely broad and that the financial position of an 

applicant, while generally it would not be a matter in the public interest, 

in particular circumstances could well be something within the public 

interest.”  

 

11. I also adopt the comments at page 29 line 11 of that decision: 

 

“There may be circumstances where it could be established that the 

applicant had no financial capacity at all or so little that the applicant 

would be self-evidently unable to comply with expenditure requirements 

or there may be circumstances where it could be readily proved that the 

sole intention was simply to warehouse the land.  That would be a public 

interest matter.” 

 

12. And further at line 21 of the same page, page 29 of that decision: 

 

“The fact that something doesn't have to be established by an applicant 

doesn't have the consequence that a person can't object on the basis of 

things such as that”. 

 

13. I again adopt those comments by His Honour Warden Calder.   

 

14. As the objector's arguments have been framed in terms of public interest 

considerations, I am not called on and I decline to comment on whether an 

objection based on financial capacity could be a general ground of 

objection or not.  I should, however, emphasise that the applicant's 
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financial position would not ordinarily be a matter of public interest in the 

requisite sense but in appropriate circumstances it may be an issue of 

public interest. 

 

15. It seems to me that before it would be appropriate to call upon an 

applicant to prove financial capacity, there must be at least sufficient 

information before the warden which would at least raise some reasonable 

suspicion on behalf of the warden that the applicant could not, cannot or 

will not be able to meet its financial obligations. 

 

16. It appears to me to be the case, that under section 111A, in respect to the 

Minister, there must be reasonable grounds for him to conclude that it is 

in the public interest and it does not seem to me that the Minister could 

possibly have reasonable grounds to conclude that unless there was at 

least sufficient information before the Warden's Court to raise a 

reasonable suspicion. 

 

17. It also seems to me that in relation to the question of financial capacity, it 

raises two questions for determination.  Firstly, what is the sort of 

information that would be requisite to raise reasonable grounds to suspect 

that the applicant can't or won't be able to meet its financial obligations, 

and, secondly, when looking at the issue of financial obligations, on what 

basis should the assessment be made?  Should it be made on the basis of 

the ability of the applicant to meet the minimum financial expenditure 

requirements of the Act or the ability to meet the financial expenditure 

required by the mining proposal that the applicant is required to set out 

pursuant to section 74 of the Mining Act? 
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18. It seems to me that in relation to the first of these matters it would not be 

appropriate to try and define all of the types of information that may be 

available to prove financial incapacity.  Certainly, evidence of 

bankruptcy, entering into an arrangement with creditors, proven inability 

to meet financial obligations, and that is opposed or in contradistinction to 

a decision to adopt alternative methods of meeting one's obligations in 

order to conserve available working capital, these would all be 

information capable of raising concerns sufficient to require an applicant 

to call evidence as to its financial capacity to meet its obligations. 

 

19. Taxation or corporate accounts, annual reports, Australian Securities 

Exchange statements may well all be information which would give 

grounds to put an applicant to proof of its financial capacity, whether they 

be sufficient individually or whether it be a cumulative effect would be 

something that would have to be decided on a case by case basis. 

 

20. I do not, however, consider that news reports, expert analysis of future 

earning capacity, expert analysis of costs of production or ability to meet 

stated corporate goals, either of production or profit, would be 

information which a court could rely on or which a Warden's Court could 

rely on in making the assessment as to whether there is sufficient 

information to require an applicant to prove their financial capacity. 

 

21. It would seem to me, and again on this point I respectfully agree with 

His Honour Warden Calder, that no real weight can be attributed to 

newspaper articles of that description.  I do, however, consider that some 

weight can be attached to news articles which refer to statements issued 

by a company or attributed to a company spokesman, at least as far as 
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those comments are indicated as being direct quotes from those sources.  

Where these statements are interpreted by or are analysed by the author of 

the article or other expert analysts, I don't particularly give any weight to 

those analyses or those interpretations. 

 

22. The second matter, it seems to me, in relation to the determining of 

financial capacity, is whether it is the minimum statutory expenditure or 

the costs of implementing the full mining proposal that one should look 

at.  In considering this matter, I do have regard to the provisions of 

section 74 of the Mining Act which requires in relation to a mining 

application for mining lease that one of the things they must file is a 

mining proposal and otherwise a statement setting out when the mining is 

likely to occur, the most likely method of mining, the location, area of 

land et cetera. 

 

23. Now it seems to me logical that if the parliament has included a 

requirement that a mining proposal or a statement be filed with the lease 

application, then parliament must have intended for that mining proposal 

or that statement to be taken into consideration in determining whether a 

mining lease application should be granted.  To conclude otherwise would 

just simply mean that parliament has imposed these requirements for no 

apparent purpose.  If the assessment were to be made on the basis of 

nothing more than the minimum expenditure requirement, there again 

seems to be little point in considering the question of long-term mining 

proposals. 

 

24. So it seems to me that it is not merely a case where consideration needs to 

be given to the minimum expenditure requirements under the Act but 
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consideration needs to be given to the overall mining proposal.  That is 

not, however, to say that an applicant must have sufficient funds in cash 

reserve to pay the full cost of a mining proposal.   

 

25. If there is sufficient evidence to raise a suspicion that the applicant does 

not have or is unable to raise the required funds, that will be sufficient to 

justify calling the applicant to prove its financial position. However, there 

are circumstances, and it is the case, that often mining companies will 

have sufficient funds to commence the mining proposal and then they 

will, through their profit and through various other methods of raising 

funds along the way as it progresses, be able to meet their payments and 

requirements, so it is not a situation where they actually need sufficient 

levels of cash reserves to actually pay the full cost required by the mining 

proposal. 

 

26. The objector here has called the court's attention to a number of matters 

which it contends should be sufficient to raise the court's concern that the 

applicant will be unable to meet its financial requirements.  As I have 

already indicated, with the exception of those articles which purport to 

quote company spokesmen or Australian Securities Exchange reports filed 

by the company, I give little or no weight to those news articles. 

 

27. I should however point out that if I am wrong in saying that and weight 

should be attached to those articles, then in relation to those articles it is 

noted that the articles adverse to the applicant, those which indicated its 

financial position is somewhat speculative, somewhat difficult; those 

articles seem to have come to a complete end in April 2009, which is 
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almost contemporaneous with the formalisation of what I would refer to 

as a script sale to the Chinese company. 

 

28. I also note that in an article published in the Australian Financial Review 

on 30 April 2009 annexed as TJK9 in the affidavit of Timothy Kavenagh 

sworn on 1 May 2009, which I will refer to as the May affidavit, Mr Alex 

Passmore, who is referred to as the head of metals and mining research at 

Patersons Securities in Perth, is of the view that subsequent to the receipt 

of the Chinese investment of something in the nature of $645 million, the 

company is, and I quote his words, "pretty well-funded". 

 

29. It would seem to me that if I were to give any substantial weight to the 

news articles provided, they may well not only not establish a financial 

incapacity but would provide support for a finding that the applicant is 

actually well placed to meet its obligations.   

 

30. Accordingly, the evidence which I do take into account includes letters 

from the applicant.  There are a number of letters from the applicant to the 

ASEX and a number of news articles and media releases from FMG, from 

the applicant in this matter. 

 

31. To me, of fundamental importance in this matter is an occurrence which 

happened subsequent to Mr Kavenagh swearing his affidavits of both 

March and May but prior to the hearing, and that is the injection into the 

applicant of funds, approximately $645 million, as a result as I understand 

things, of script sales to a Chinese interest. 
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32. All of the relevant material to which I have regard predates this injection 

of funds and that is to my mind a crucial factor.  While it has not been 

disclosed in argument before, nor do I find it in any of the documentation, 

I note that the reference is made in one of the reports and that is The West 

Australian, 30 April 2009, which is displayed as TJK7 in the May 

affidavit.  There appears to be a covenant relating to a substantial debt of 

the applicant and the applicant, according to that article, is required to 

maintain a cash reserve of $150 million. 

 

33. As I have indicated, the only source of that information is the news 

articles referred to and again I can give that little or no weight.  However, 

I would indicate that if it were proven that indeed there is a covenant 

requiring the applicant to retain $150 million in cash reserves and at the 

end of the March quarter there was $191 million in cash reserves, from 

which $150 million had to be held in its reserve, that would therefore 

leave only approximately $40 million in its operational cash. 

 

34. Accordingly, it seems to me, that if that situation were in existence there 

would be some substantial grounds for having concerns about the 

applicant's ability to meet its financial requirements.  I don't make any 

finding in that regard because that is not the situation as applied at the 

time that these matters were argued on 15 May 2009 but as I have 

indicated, there may well be some substantial grounds for concern if that 

were the case. 

 

35. However, the injection of something in the vicinity of $645 million into 

the applicant - and I note that that figure seemed to vary; I'm not sure if it 

varied because some were quoted in American figures and some were 
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quoted in Australian figures but it seemed to vary between $536 million 

and $645 million.  I don't know why the variation existed with that 

injection of funds.  The working capital, not including the $150 million in 

reserve, would be something in the region of $685 million and it seems to 

me that that would be, in terms of working capital, certainly sufficient to 

at least commence the mining proposals as presented by the applicant in 

this matter. 

 

36. That doesn't however seem to me to be the end of the matters which the 

objector would rely on.  In December 2008 the applicant announced the 

suspension of all of its long-term CFR shipping contracts on the basis of 

"unforeseen circumstances".  I am referring to the article appended to the 

March affidavit, TJK15.  That same document informs that "unforeseen 

circumstances" related to the change in shipping arrangements from CFR 

to FOB and indicated that the suspension should not affect FMG's mining. 

 

37. The applicant has estimated that its total potential liability in respect of 

those contracts could be in the region of $171 million; that is TJK20, 

again of the March affidavit.  As I understand things, however, the 

applicant has not conceded or indicated that it accepts liability in respect 

of those breaches of contract.  That is simply a potential liability and it is 

noted that the applicant has settled one of those shipping contracts by the 

provision of script to the actual claiming contract shipper.  I think that is 

also at TJK20 of the March affidavit. 

 

38. While potentially very damaging to the applicant's liquidity, the matter, as 

I have indicated, is still in progress and it would appear that the applicant 

is attempting to negotiate commercial resolutions.  I do not consider that I 
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can attach a great deal of weight to a potential liability which may be 

resolved with or without affecting the cash reserves of the applicant. 

 

39. The objector also raises the fact that the applicant has had substantial 

holdings and significant expenditure obligations in relation to those 

holdings and has argued that the court should take into account the 

financial capacity of the applicant in relation to this matter, having regard 

to its other requirements. 

 

40. While I would accept that an applicant's ongoing financial commitments 

are relevant to the issue of financial capacity, I do not consider that those 

other commitments can be properly considered as part of the information 

in relation to financial capacity.  It may be that some or all of those 

matters, those other financial matters, those other mining leases, may be 

released, it may be that others would produce sufficient profits to further 

fund the proposed mining proposal by the applicant. 

 

41. Indeed, if one just looks at the pure figures provided in TJK5 - that's of 

the May affidavit I believe - it could be and has been argued that it 

appears that the company in fact reaped a profit of just under $50 million 

over the same time period to the March quarter, notwithstanding that the 

company has acknowledged a very difficult third quarter. 

 

42. While I am cognisant of the requirement of the Warden's Court having a 

filtering role in relation to bringing information to the attention of the 

Minister which would be and should be subject to his attention when he 

comes to make decisions in relation to these applications and I accept that 

in ordinary circumstances objectors should be heard in respect of 
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applications so as to properly inform the Minister on the matter, it does 

seem to me that before a public company such as the applicant should be 

brought before a court and ordered to prove as it were its financial 

capacity, there must be sufficient information before the court to justify 

that step. 

 

43. In my view, in relation to this matter that information does not exist.  In 

my view, as I have indicated, public interest should receive a wide 

interpretation and that in appropriate circumstances objection based on the 

applicant's lack of financial capacity to carry out mining proposals will 

amount to and will raise public interest matters. 

 

44. It seems to me, as I have indicated, that the appropriate financial 

commitment to examine is the cost of the mining proposal in relation to 

the tenement that is under consideration but only in relation to the 

tenement which is under consideration.  In order for the minister to be 

satisfied that there are reasonable grounds to believe that it is in the public 

interest, there must be at least minimum evidence sufficient to raise at 

least what I would refer to as a reasonable suspicion or at least some 

concerns in the mind of the court before it would become appropriate to 

require an applicant to prove their financial capacity as a matter of public 

interest. 

 

45. Further, as I have indicated, I consider news articles not directly quoting 

persons authorised to speak on behalf of the company or information 

provided directly from the company, will not be sufficient information to 

raise those sorts of concerns.  Expert analysis of companies' current 

financial situation which does not include prognostication of possible 
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future events relating to marketing, markets or changes in economic 

circumstances I think can raise that sort of concern. 

 

46. While in March or April of 2009 the applicant's financial position may 

have raised that sort of concern - and I am not finding that it did, I am just 

indicating that it could have - it certainly would [not] by the time the 

matter came for hearing on 15 May.  The injection of something in the 

nature of $650 million into the applicant in my mind is sufficient to dispel 

any residual doubt about the applicant's financial capacity. 

 

47. In my view, the application to amend objection, inasmuch as it relates to 

paragraph E of objection 1, is refused and that ground of objection will be 

struck from objection 1.   

 

48. The objector's application to amend the current amended objection by 

replacement of the remainder of amended objection 1 will otherwise be 

granted. 

 

 


