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(These reasons have been extracted from the transcript of the decision and have 

been edited to correct syntax, grammatical errors and typographical errors) 

 

THE WARDEN 

 

1. Thank you.  This is a matter in which I have reserved my decision after 

hearing argument in relation to this matter back in October of this year.   

 

2. The application is brought pursuant to the Mining Act by the objector to 

amend his objections to include an objection to the following effect:  in 

view of the current economic circumstances the funds needed to develop 

the application and the applicant's current financial position it is unlikely 

the applicant will develop the application.   

 

3. An application in virtually identical terms was initially part of an 

application to amend objections to mining leases and initially it was 

brought before the court on the basis of public interest matter.   

 

4. There was argument in relation to that issue and at the conclusion of the 

argument I ruled in relation to the matter and ruled the only evidence 

before the court would indicate to the court that it was not appropriate or 

in the public interest to bring the applicant in this matter before the court 

to fully outline his financial circumstances.   

 

5. Subsequent to that decision this application to amend objections to 

various exploration licences was brought before the court.  The 

application is brought not on the basis of public interest but on the basis 

of section 57(3) of the Mining Act which provides that the Mining 

Registrar or the Warden shall not recommend the grant of an exploration 
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licence unless he is satisfied that the applicant is able to effectively 

explore the land in respect of which the application has been made.   

 

6. Initially it appeared to me the objector was essentially arguing the same 

issue on the same set of facts and that having previously made a decision 

in relation to that matter there was an issue of estoppels available to 

prevent the objector from further bringing the application to amend.  

However, considering the matter and upon hearing argument by counsel 

for the objector to this matter I accept that it is in fact an entirely different 

and distinct basis of objection as opposed to the public interest ground and 

the decision in relation to public interest does not foreclose the objector 

from bringing this application to amend objections to include objections 

based on section 57(3). 

 

7. It seems to me there are a number of essential questions that I need to 

consider in reaching a decision as to whether to permit the objector to 

amend the objection in the manner proposed.  The first of those is whether 

section 57(3) of the Mining Act actually provides a proper basis for 

objections.  The second is whether if that subsection does provide a 

proper basis for objection, what is the proper breadth of the inquiry, and 

finally, if there is information before the court which would suggest that 

this case is one in which it is appropriate to enter into such an inquiry.   

 

8. Dealing with the first of those matters I do note that when the matter was 

brought before the court and initially argued, I did not in the course of that 

argument raise the issue or indeed admittedly even to a great extent turn 

my mind to the issue of whether or not section 57(3) provided a valid 

ground of objection.  Categories of what amounts to appropriate grounds 
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for objections are not statutorily defined and it would appear the 

categories are by no means closed.  I refer to Re:Warden French, Ex parte 

Serpentine-Jarrahdale Ratepayers and Residents Association (1994) 11 

WAR 345 per Kennedy J. 

 

9. This exact point, that is in relation to the question of whether section 

57(3) provides a valid ground of objection, was raised and decided in the 

matter of Turnbull v Vageta Pty Ltd (2002) WAMW 1 by His Honour 

Warden Calder who accepted that section 57(3) provided a proper basis 

for objection pursuant to section 59(1) of the Act.  I can see no reason to 

differ with His Honour's reasoning or finding and I accept that the 

objection can be properly raised based on section 57(3).   

 

10. That section requires the Warden or the Registrar, as the case may be, to, 

as counsel for the objector has put it, be positively satisfied that the 

applicant for the exploration licence "is able to effectively explore the 

land in respect of which the application has been made". 

 

11. It is likely that in the vast majority of cases the Warden or Registrar may 

simply rely on the information which, pursuant to section 58 (1)(b)(iv) 

must accompany any application for an exploration licence.  However, 

neither the Warden nor the Registrar is bound to either accept that 

information or limit their inquiries to that information.  The Warden or 

Registrar is entitled to request further information in relation to an 

application - with certain limitation - and the applicant is obliged to 

provide that further information, pursuant to section 58(3).   
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12. While there are no prescribed penalties for failure to provide that further 

information it would seem highly likely that should an applicant fail to 

provide that further information the eventual recommendation is unlikely 

to favour the applicant.  Indeed if the information requested relates to the 

obligation imposed on the Warden by section 57(3) the failure to provide 

the requested information may well effectively tie the Warden's hands 

resulting in an adverse recommendation.   

 

13. This then leads to the next question which arises, which is whether if it is 

proper ground of objection, which I find that it is, what is the appropriate 

breadth of such an inquiry.   

 

14. The objectors argued that the whole of the applicant's financial 

circumstances should be examined to determine whether, having regard to 

the applicant's total financial situation, the applicant would have the 

ability to "effectively explore the land in respect of which the application 

has been made".  Although the applicant did not directly argue the point, 

preferring to rely on the argument that the information before the court 

was sufficient to satisfy the Warden that the applicant had sufficient 

financial capacity, and having regard to the court's previous conclusion 

about the applicant's financial position, there was nothing by way of fresh 

evidence to cast any doubt on the previous assessment.   

 

15. However, no doubt had the applicant argued this point, when the applicant 

is called upon to adduce further information to establish its financial 

capacity, the applicant would have argued that the inquiry should be 

limited only to the extent necessary to show that the applicant either has 

current capacity or that the applicant can show it has the future capacity to 
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do so, and that the applicant should not be subjected to extensive inquiry 

in respect to all aspects of its financial position.  The section requires that 

the Warden or the Registrar must be satisfied that the applicant has the 

ability to effectively explore the land the subject of the exploration 

licence.   

 

16. The objector argues, and argues with some force, that the applicant's 

entire financial position, inclusive of its total liabilities, total outgoings, 

total available cash and contingent liabilities should be subject to 

examination.  The objector argues that unless the overall financial 

position of the applicant can be established the Warden would be unable 

to properly assess the applicant's ability to explore the ground the subject 

of the exploration licence.  

 

17. I would not say that there are no circumstances in which total financial 

capacity of an applicant would not, should not or could not be considered. 

 

18. However, in my view those situations would be the exception rather than 

the rule, and it seems to me that in the ordinary course of events an 

applicant, if called upon to provide further information, would only be 

obliged to provide sufficient information to satisfy the Warden that the 

applicant has the capacity to properly explore the land the subject of the 

application.  

 

19. In my view it is a matter for the discretion of the Warden as to the breadth 

of the inquiry undertaken pursuant to section 57(3) and that the 

appropriate exercise of that discretion would depend on both the nature 

and quality of the information which is before the Warden.   
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20. If there is credible information before the Warden which suggests, for 

example, that the applicant is unable to meet his current financial 

obligations or to suggest that the applicant has so over-extended itself that 

the applicant's ability to meet its future obligations has to be seriously in 

issue, it may well be appropriate for the Warden to enter into an extensive 

examination of the total financial circumstances of the applicant.  It seems 

to me however that absent such credible information, the proper exercise 

of the Warden's role would involve only requiring the applicant to show 

that it has the current or future capacity to effectively explore the land and 

the inquiry would be limited to establishing that capacity.   

 

21. That may involve no more than providing sufficient information to show 

that the applicant has immediate access to sufficient funds to explore or 

has the capacity to raise those funds, and I refer to Jindalee Resources Ltd 

v Blackham Resources Ltd (2008) WAMW 7 and also to Hill River Coal 

v Kaimea Holdings Pty Ltd (2005) WAMW 28.   

 

22. The final matter for consideration is whether the current matter is one 

which is appropriate to enter into this sort of inquiry.  The objector argues 

that the information before the court establishes the applicant has 

sustained serious losses over at least the first three-quarters of the 

2008-2009 financial year.   

 

23. The objector submits that the substantial decrease in funds when viewed 

in the context of the overall downturn in the industry, together with 

questions as to the applicant's ability to meet its liabilities, raises 
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substantial concerns about the applicant's financial capacity to explore the 

land.   

 

24. As I have indicated in the course of argument I am not prepared to accept 

that the raw figures produced by the objector in this matter necessarily 

reflect that the applicant has sustained substantial losses or indeed has 

gone through tumultuous times.   

 

25. It is an open question as to whether the fluctuations were due to nothing 

more than what might be referred as to seasonal fluctuations in the 

industry or even perhaps are the sort of figures the industry would expect 

given that the information before me indicates that the financial year 

2008-2009 is the first year that the applicant has been shipping iron ore.  

In short, it seems to me there is no factual basis for the court to conclude 

that the raw figures reflect that the applicant is suffering, or was suffering 

the sort of financial difficulties argued for by the objector.   

 

26. Moreover, a mere bold observation of those raw figures does not 

necessarily support the objector's argument.  In particular, while there are 

substantial fluctuations in the applicant's cash reserves it does appear that 

the figures actually disclose that at the end of the third quarter the 

company had increased the cash available to it as compared to the June 

2008 figures, and that is notwithstanding that the applicant itself 

announced that the third-quarter figures reflected difficulties with 

production.   

 

27. Further, it is apparent from the information available to the court that the 

applicant has a proven ability to raise substantial capital when required.  

Indeed the applicant has, at the time that the objector would argue their 
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financial situation was rapidly deteriorating, been able to raise something 

in excess of $600 million.  In Jindalee Resources v Wesfarmers Premier 

Coal (2008) WAMW 11, His Honour Warden Calder noted following, 

 

“it would produce an absurdity to deny either the Warden or the Minister 

the ability to take into account evidence of relevant material facts that 

have arisen between the date when an objection was lodged and either the 

date when the application for the exploration licence or any other 

tenement is heard before a Warden, or the date which the Minister 

exercises the Minister's discretion to grand or refuse an application for a 

tenement.   

 

What would happen, for example, if an applicant who at the time when the 

objection was lodged, was, for the purposes of subsection  (57)(3) of the 

Act, able to effectively explore the land applied for, but by the time the 

hearing of the application by the Warden, no longer has and never will 

have again, or be likely to have, that ability.  What would happen, for 

example, during the same period if matters arose or the pre-existence of 

such matters became known, as would be likely to have or had a 

significant potential, it would be a sufficient reason for the Minister to be 

satisfied on reasonable grounds in the public interest that the land 

applied for should not be disturbed or the tenement application should not 

be granted.   

 

In both cases, in my opinion, it would not only be open to the Warden but 

the Warden would ordinarily be required to allow an objection to be 

amended in order that such matters be canvassed at the hearing before 

the Warden, and in cases where the Warden is required to make a report 

to the Minister, for the Warden to have the opportunity to comment about 
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such matters in the Warden's report to the Minister.  I consider it is the 

duty of the Warden, whether exercising a power to grant to performing 

duty to make a report and recommendation to the Minister, to give 

consideration to whether or not at the time of the hearing of the 

application before the Warden, it is appropriate in light of the facts that 

were made known to the Warden, which may include all relevant facts up 

to the time of the conclusion of the hearing, a grant should be made or 

recommended.” 

 

28. In my view, the decision is not one which supports a contention that upon 

any objection being made to an application on the basis that the applicant 

will not have sufficient capacity to properly explore the land the subject of 

the application the Warden is automatically required to allow the 

objection and hear arguments at the hearing in relation to this aspect.  In 

my view Jindalee v Wesfarmers is authority for no more than the 

proposition that it is, regardless of the stage at which the proceedings are 

at, always open to the Warden and/or Minister to give consideration or 

take into account evidence which goes to the capacity of an applicant to 

effectively explore the land. 

 

29. The two examples that the Warden gives in that decision, to my mind, 

clearly indicates that the Warden's intention was to indicate that where 

evidence comes to hand, which will, or has the capacity to, substantially 

affect the Warden's decision as to the capacity of the applicant to explore 

the land, it is always open, and perhaps obligatory, for the Mining Warden 

to take into account that information when making an assessment.  

Franklyn J in Re Warden Heaney; Ex parte Serpentine-Jarrahdale 

Ratepayers 1997 18 WAR 321 pointed out at page 331: 
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“However, if the objector is given and accepts the opportunity to be 

heard, natural justice would require that he be given the opportunity to 

test the applicant's case to the extent that it is objected to, that the 

applicant is to be given the opportunity to refute the objections and the 

evidence in support.  It is of course always a matter for the Warden but 

mere assertion and claims based on speculation might well work against 

the exercise of discretion.  Consequently the proper exercise of discretion 

would appear to require that the Warden examine the grounds of 

objection, determine whether objectively they relate to a matter or matters 

of such a nature as to be reasonably capable of giving rise to the question 

of whether it is in the public interest that the ground should not be 

disturbed or that the applicant for the mining lease should be refused.  

Should he find it to be of that nature it is still a matter for his discretion as 

to whether the objector should be heard”. 

 

30. It would appear to me that with slight modification His Honour's 

comments in relation to public interest have equal application in relation 

to considerations under section 57(3).  It would seem to me that the proper 

exercise of the discretion requires the Warden to examine the grounds of 

the objection, determine whether objectively they relate to a matter or 

matters of such nature as to be reasonably capable of giving rise to the 

question of whether the applicant has sufficient financial and technical 

capacity to explore the land.  The objector in the course of submissions 

submitted that Allhawk Nominees v RBJ Nominees Pty Ltd [2004] 

WAMW 18 is authority for the proposition that it's not appropriate to 

dwell at any great length on the likelihood of the objector succeeding at 

the end of the day. 
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31. I would accept that that's a fairly commonsense proposition.  I have some 

difficulty finding its support within the case but nonetheless I accept that 

it's a commonsense proposition.  The point in time at which I am 

considering these matters is on the basis of whether an objector should be 

allowed to amend its objection to include this objection.  It's not an 

appropriate time to make a final decision as to whether the objection 

should be upheld or not.  In my view, however, that does not mean that 

the factual basis or evidence which would go to support the contention 

that the objector considers the court should be aware of, and that the 

objector says they should be allowed to test, should not be examined to 

determine whether it's more than assertion or mere speculation. 

 

32. The objectors further contends that if the objector had made this ground a 

part of the initial objection they would be going to the substantive hearing 

with an entitlement to raise this point.  I cannot accept that submission.  

The fact that the objector includes a specific ground of objection in an 

initial objection does not, and to my mind, cannot, bind the Warden to 

considering each and every ground of objection.  If a ground of objection 

is clearly spurious or based on speculation or mere assertion it seems to 

me that a Warden would be entitled to decline to hear that ground of 

objection, notwithstanding that it formed part of the initial objections, and 

it would, certainly in my view, be the case that it would be open to an 

applicant in that situation to argue that the ground of objection should be 

struck out. 

 

33. I do not consider it to be the case that merely because a ground of 

objection is listed in the initial objection the court is then bound to hear 

the objection.  
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34. The objector further asserts in his submissions that the Act effectively 

casts a positive obligation on the applicant to produce evidence that is 

able to effectively explore the land.  I don't accept that contention either.  

Section 58 requires that the applicant for an exploration licence provides 

certain information including a statement as to technical and financial 

resources available to it.  Pursuant to subsection (3) at the request of the 

Mining Registrar or Warden the applicant is to furnish further information 

in relation to the application as may be required. 

 

35. Section 57(3), however, casts a positive obligation on the Warden or the 

Mining Registrar to be satisfied the applicant has the ability to effectively 

explore the land.  The positive obligation, it seems to me, falls on the 

Warden and not the applicant, although if questions arise the applicant has 

an obligation to provide such further information as may be required.  

What information that is, is a matter for the Warden and not for the 

applicant.  If an objector wishes to be heard in relation to the issue then 

they may be allowed to do so but that decision remains with the Warden.   

 

36. As I have indicated in the course of submissions I do not consider that the 

ground which the applicant wishes to include in his objection is spurious. 

 

37. In some cases that determination may be sufficient to decide the manner 

in which I should exercise my discretion.  I don't consider that to be the 

case in the current matter.  It seems to me that the information before me, 

at its highest, indicates that at the end of March quarter 2009 the applicant 

for the exploration licence was suffering financial difficulties. If that be 

accepted, that is at its highest, as I've indicated, and its cash reserves had 
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fluctuated substantially over three quarters since commencing shipping 

iron ore.  While it is to be noted that the actual cash figure at the end of 

the third quarter exceeded the cash figure the applicant held at the 

commencement of the financial year it's nonetheless the case that several 

hundred millions of dollars had gone into and come out of cash reserves 

held by the applicant. 

 

38. It is also clear that towards the end of April, the beginning of May, the 

applicant received an injection of funds exceeding $600 million from a 

Chinese investor.  As the affidavits of Mr Kavenagh show, there was a 

substantial media feeding frenzy concerning the imminent collapse of the 

applicant prior to the injection of the $600 million.  Subsequent to the 

injection of those funds there appears to have been no further media 

speculation as to the financial viability of the applicant.  We have 

obviously now completed the 2008-2009 financial year and whilst there is 

no information before the court to show what the fourth quarter figures for 

the applicant were, nor is there any information to indicate what the final 

year figures show, there is nothing before me which would tend to 

disclose any further financial difficulties since the injection of the $600 

million. 

 

39. The objector has quite accurately pointed out that much water has passed 

under the bridge since the initial application for the exploration licence 

was filed and that the initial information required pursuant to section 58 

was provided.   

 

40. However, the question is not so much as to whether the situation now 

remains the same as it did then but rather whether the financial situation 



2010 WAMW 04 
 

2010 WAMW 04 Page 16 

has changed to the point where there are now grounds to suspect or 

believe that the applicant no longer has the financial capacity to properly 

explore the land or that by the time this matter arises for hearing and a 

final recommendation the applicant will not at that stage be in a financial 

position to effectively explore the land. 

 

41. Again, while I don't consider the ground to be spurious it does seem to me 

to be founded on little more than assertion and speculation as to what the 

applicant's current financial position is.  Moreover, if one were to 

speculate as to the current financial position of the applicant one could not 

go past the fact that in May 2009 in excess of $600 million was injected 

into the company.  There has been no further indication, apart from the 

objector's speculation, that the applicant company continues to be in any 

sort of financially precarious position or that they are in such a financially 

precarious position that they could not now, or may not in the future, be 

able to effectively explore the land. 

 

42. Moreover, even if it were the case that the applicant company was at the 

moment incapable of effectively exploring the land due to a lack of 

financial resource, the fact that the applicant company was able to raise in 

excess of $600 million from overseas investors in order to continue or 

improve its operations would indicate that the applicant in this matter has 

sufficient financial capacity to effectively explore the land.  The proposed 

ground of objection while not spurious relies on mere speculation and 

assertion and, in my view, is not supported by the evidence which is 

before me, and in my view, it's not of such a nature as to be reasonably 

capable at this time of giving rise to the question as to whether the 
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applicant has sufficient financial and technical capacity to effectively 

explore the land. 

 

43. I say "at this time" as I do not consider that the issue of the applicant's 

ability to effectively explore the land is foreclosed by this decision.  In 

this regard I respectfully adopt the reasoning of his Honour Warden 

Calder in Jindalee Resources that to deny a Warden the ability to consider 

the issue of financial circumstances whether in the realms of public 

interest or the realms of section 57(3), in circumstances where the 

financial position has substantially altered prior to the hearing of the 

application, would be an absurdity.  

 

44. On the basis of all of the foregoing, the application to amend the grounds 

of objection to include this proposed ground of objection will be refused.   

 

45. Further, in relation to the question of costs, it appears that there is no issue 

as to the ordering of costs.  There will be no order for costs and I don't 

intend to comment any further on that matter.   

 


