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The application for extension of time is refused. 

 

Representation: 

Counsel: 

 

MR M PENDLEBURY appeared for Roy Hill Iron Ore Pty Ltd. 
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(These reasons have been extracted from the original transcript and have been 

edited to correct syntax, grammatical errors and typographical errors) 

 

THE WARDEN    

 

1. This is a matter in which argument was taken in October and the matter 

was reserved for a decision to today's date.   

 

2. On 22 November 2005 applications for mining leases 45/1148, 45/1149 

were lodged by the applicant with the Department of Mines and 

Petroleum.  At the time that the mining lease applications were filed, 

Regulation 67 of the Mining Regulations, as they were prior to the March 

2007 amendments, provided that any person could object to a mining 

lease within 35 days of the application for the mining lease or such further 

period as the Warden considered reasonable. 

 

3. What the Warden was required to determine in those circumstances was 

whether the extension sought pursuant to section 67 was reasonable in all 

the circumstances.  In that respect reasonableness had to be proportionate 

to circumstances of the case considered as a whole, and while those 

circumstances included the consideration as to the length of time of the 

delay and the reasons for delay it also took into account other matters such 

as prejudice, and I refer to the decision of Molopo Australia Ltd v Eastern 

Gold (1989) WAR 271.  

 

4. On 7 March 2007, Regulation 67 of the Mining Regulations was repealed.  

 

5. On 11 June 2008 the proposed objector in this matter made application for 

FNA8271 for the proposed objectors Roy Hill Project.  Roy Hill 1 Project 
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is located approximately 90 kilometres east of the mining lease 

applications and it would appear that after investigation of the proposed 

route for the proposed railway, it ran straight through these mining lease 

applications.  On 31 March 2009 the proposed objector instructed its 

solicitor to apply for an extension of time to lodge an objection to the two 

mining lease applications in order to protect the proposed objector's 

interest in FNA8271. 

 

6. There has been no explanation provided to the court as to the reasons for 

the delay between the filing of the FNA and the filing of the objections.   

It is to be noted that pursuant to the transitional provisions of the Mining 

Act, if the objection was filed prior to the change of the Regulations on 7 

March 2007, it seems to me that that objection would have to have been 

dealt with as if Regulation 67 continued to have application.  The 

objection, however, was not filed in that time.  The application was filed 

within that time but in my view the objection is not part of the application, 

it is something that happens as a result of the application, and given that 

the objection was filed in April of 2009, it is, to my mind, the current Act 

and the current Regulations which must be considered. 

 

7. Section 75(4) of the Mining Act provides that subject to subsection 4a, 

which doesn't appear to have any application here, if a notice of objection 

is lodged within the prescribed time, or, (b), is not lodged within the 

prescribed time but is lodged before the Mining Registrar has forwarded a 

report to the Minister under subsection (2) and the Warden is satisfied 

there are reasonable grounds of late lodgement, and the notice objection is 

not withdrawn, the Warden shall hear the application for the mining lease 



2010 WAMW 05 
 

2010 WAMW 05  Page 5 

on a day appointed by the Warden and may give any person who has 

lodged a notice of objection an opportunity to be heard. 

 

8. It appears that the objection was not lodged within the prescribed period 

and the Warden now must be satisfied that there are reasonable grounds 

for late lodgement before the matter can be set down for hearing.  

Regulation 67, as I've indicated, has been repealed and it seems to me that 

there is no basis to suggest that the Warden's discretion pursuant to 

section 75(4) is to be exercised having regard to anything other than the 

question of whether there are reasonable grounds for late lodgment.  It 

would appear to me that that imports a discretion to the Warden to decline 

to hear an objection.   

 

9. It would appear to me that the discretion provided by the final words of 

that provision import considerations which would previously have been 

taken up in considering Regulation 67.   

 

10. The proposed objector argues that once reasonable grounds for late 

lodgment have been established the Warden's discretion is enlivened.  The 

proposed objector would argue that it matters not when the objection was 

actually lodged.  If the proposed objector had reasonable grounds for 

failing to file the objection within the prescribed period then regardless of 

when the objection was actually lodged the Warden's discretion would be 

enlivened and the matter should proceed to a hearing unless as a result of 

other considerations such as prejudice, the Warden concluded that a 

proposed objector should not be heard. 
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11. As I understood the objector's arguments it is submitted that the Warden, 

to determine whether or not there was reasonable cause for late lodgment, 

was to look at the proceedings at the end of the prescribed period and ask 

oneself whether there were reasonable grounds for not lodging at that 

stage.  As I understand it the objector argues that the Warden does not 

consider matters as they stood at the actual day of lodgement in 

determining whether there were reasonable grounds for late lodgment but 

rather focuses on the period at the end of the prescribed period.   

 

12. I cannot accept that proposition.  

 

13. It seems to me that this section is very clear, it requires the Warden to be 

satisfied that there are reasonable grounds for late lodgement. 

 

14. In my view late lodgement is exactly that.  The operative words, the 

operative time frame is when the lodgement occurs and it seems to me 

that it means exactly that, the date on which lodgement happened which is 

later than the prescribed date.  What has to happen, in my view, is that the 

Warden has to reach the conclusion that there are reasonable grounds for 

late lodgement and the date at which he looks at the question of whether 

there are reasonable grounds, is the date on which it is actually lodged, not 

on the date at the end of the prescribed period but on the date that it is 

actually lodged. 

 

15. That seems to me to be the definition and the meaning of late lodgements.  

You look at the date on which it is lodged; if it is late, if it is later than the 

prescribed period, then you look at whether there are reasonable grounds 

for it to have been lodged at that stage and not lodged within the 
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prescribed period.  If the proposed objector's argument is taken to its 

logical conclusion, the result would be that a person who has reasonable 

cause for being one day late then subsequently files his objection 10 years 

later would be entitled to say, "Well, notwithstanding the fact that it's 10 

years late I had a reason for being one day late so I'm entitled to be heard 

on the objection," to my mind, that does not make any sense. 

 

16. To my mind the point in time at which the assessment has to be made as 

to whether there are reasonable grounds for late lodgement, as I've 

indicated, is actually at the date of lodgement.  The current circumstances, 

in my view, the proposed objector may well have had reasonable grounds 

for late lodgement of the objection right up until 11 June 2008 when the 

FNA was filed.  In fact, I do find that he did have reasonable excuse or 

reasonable grounds for being late at that point because there was no 

commercial interest. 

 

17. However, the nine-month delay between the time that the proposed 

objector became aware that the mining lease would interfere with the 

proposed railway line is a circumstance that requires some form of 

explanation by the proposed objector to establish that there are reasonable 

grounds for the late lodgement.  Without explanation as to why the delay 

has occurred I don't consider it is possible for me to reach a conclusion 

that there are reasonable grounds for the late lodgement.  There is no 

explanation as to why the lodgement of the objection was delayed for nine 

months after the proposed objector realised that it had that commercial 

interest and there is by definition no reasonable grounds which I can rely 

on to justify the late lodgement of the objection. 
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18. In my view, unless I am able to find there are reasonable grounds for the 

late lodgement, I have no basis on which to exercise my discretion to hear 

the objection notwithstanding that it was filed outside the prescribed 

period and I do not reach the point of giving consideration to other issues 

such as prejudice to the applicant or any other matter such as public 

interest because I do not reach the point of being able to exercise my 

discretion.   

 

19. For all of the above reasons the application for extension of time will 

likewise be refused.   

 


