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Background 

1. On 29 September 2009, Anglo Gold Ashanti Australia Ltd (“Anglo”) 

lodged application for Exploration Licence 63/1366 for 109 blocks (“the 

Application”) at the office of the Mining Registrar at Norseman. 

2. On 30 October 2009, James Ian Stewart (“Mr Stewart”) lodged Objection 

333564 to the Application (“the Objection”) with the office of the Mining 

Registrar at Norseman. 

3. A number of the grounds of the Objection had been abandoned by Mr 

Stewart. The remaining rounds of the Objection are as follows: 

“The application is defective in that it failed to comply with 

the Mining Act and Regulations. 

Breaches of the Act and Regulations include but are not 

limited to: 

i.Form 21 is signed by an un-authorised agent, 

ii.Applicants of 63/1366 failed to advertise within 14 days of 

lodgement date (advert appeared late on 21
st 

October), 

iii.The advertisement on 21
st 

October incorrectly stated the 

blocks applied for.” 

4. Mr Stewart lodged particulars of the Objection on 25 November 2010 that 

state: 

a. That Lyn Hogan was not authorised to lodge the 

application for Exploration Licence 63/1366 (“the 

Application”) at the time the Application was lodged. 

b. The Applicant has failed to provide evidence that 

discloses the form of the advertisements for the 

Application sent by the Applicant to “The West 

Australian” newspaper on: 

i. 7 October 2009; 

ii. 21 October 2009; and 

iii. 25 November 2009. 
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  by failing to provide evidence of the signed proofs of 

those advertisements authorising the publication of the 

advertisements. 

Agreed Facts 

5. Anglo and Mr Stewart had agreed on a set of facts relevant to this matter 

and as a result lodged with the court a “Statement of Agreed Facts” on 24 

May 2011. 

6. For the sake of completeness the Agreed Facts are as follows: 

I. On 29 September 2009 application for Exploration 

Licence 63/1366 (“Application”) over an area of 109 

blocks was lodged at the office of the Mining 

Registrar at Norseman and was noted as received by 

the Mining Registrar at Norseman.  

II. An advertisement of the Application appeared in 

“The West Australian” newspaper (“The West 

Australian”) on 7 October 2009 (“First 

Advertisement”). The First Advertisement, 

incorrectly stated that the block number 533 - “e”, 

was included in the Application and block number 

533 - “f” was excluded from the Application. 

III. The Application was re-advertised in The West 

Australian (“Second Advertisement”) on 21 

October 2009. The Second Advertisement 

incorrectly stated that block number 533 - “e” was 

included in the Application.  

IV. On 22 October 2009, an extension of time (“First 

Extension Application”) was sought pursuant to 

regulation 64 of the Mining Regulations 1981 in 

which to advertise the Application. 

V. On or about 29 October 2009, the First Extension 

Application was granted by the Mining Registrar. 

VI. On or about 30 October 2009, the Objector lodged 

Objection No 333564. 

VII. On 25 November 2009 the application was 

advertised a third time in The West Australian. 



[2011] WAMW 11 
 

Anglogold Ashanti Aust Ltd v Stewart [2011] WAMW 11 Page 5 

VIII. On 26 November 2009 another extension of time 

(“Second Extension Application”) was sought in 

which to advertise the Application. 

IX. The Second Extension Application is pending and is 

to be considered by the Warden.” 

The Evidence 

7. Anglo called three witnesses in this matter being Lynette Anne Hogan 

(“Mrs Hogan”), Robin Leslie Humbertson (“Mr Humbertson”) and Mr 

Warren Raymond Steward (“Mr Steward”). 

8. Mrs Hogan gave both oral evidence and produced an affidavit sworn by her 

on 8 February 2011. Mrs Hogan said she runs a transport business in 

partnership with her husband in Norseman called P & L Hogan Transport 

Services.   

9. In her affidavit Mrs Hogan said “in addition to running my business, I 

provide agency services to a number of mining tenements managers in 

Norseman and the surrounding areas.” In her oral evidence, Mrs Hogan 

said she has never received a written agency agreement from Anglo or 

Austwide Mining Tenement Management Pty Ltd (“Austwide”). However, 

she said in the past she has been asked to lodge applications on behalf of 

Austwide and others. 

10. When conducting work on behalf of Austwide, Mrs Hogan says she 

receives a written request to lodge documents with instructions on what is 

required of her. Upon the lodging documents with the Mining Registrar at 

Norseman she advises Austwide the work has been done. In the case of 

Austwide she is paid the sum of $150.00 which is paid into the business 

partnership bank account of P & L Hogan. Mrs Hogan said she regards the 

work she does in lodging documents with the Mining Registrar at 

Norseman as work done on behalf of the partnership and the money paid as 

being income for the business she carries on with her husband. 

11. Each time she receives a request to conduct work on behalf of Austwide 

Mrs Hogan said she receives a written request with documents and a signed 

blank cheque with instructions as to what she is to lodge at the Mining 

Registrar's Office at Norseman. Relevant to this matter, Mrs Hogan said 

she completed the completed the signed blank cheque from Austwide for 

some $12,000.00 and lodged the Application with the cheque at the office 

of the Mining Registrar at Norseman. Having carried out the work 
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requested of her by Austwide, Mrs Hogan said she was paid $150.00 by 

Austwide the next day.   

12. Attached to Mrs Hogan's affidavit was a copy of instructions from 

Austwide dated 29 September 2009 marked to the attention of Lyn Hogan 

and copy of the Application with Attachments 1 & 2. 

13. Mr Humbertson is a director of Austwide and gave oral evidence and 

produced an affidavit sworn 11 November 2010 into evidence.  Mr 

Humbertson said Austwide provides mining tenements services to a large 

number of mining clients in Western Australia and the Northern Territory. 

14. For the past 15 years, Austwide has acted as agent for Anglo by providing 

mining tenements services, including advising Anglo when mining 

tenements of interest to Anglo become available, and upon receiving 

instructions from Anglo to apply for tenements on its behalf. According to 

Mr Humbertson the agency relationship is established each year by 

Austwide receiving a purchase order from Anglo for their management 

services of mining tenements.  Specific instructions are obtained in writing 

from Anglo by Austwide when Anglo requires Austwide to carry out work. 

15. Austwide has made several hundred mining tenement applications for and 

on behalf of Anglo in its capacity as agent of Anglo. Further, Mr 

Humbertson said from time to time Austwide uses agents and contractors in 

various towns or mining districts to make applications on behalf of Anglo 

and other mining companies. That is necessary, according to Mr 

Humbertson, as Austwide does not have offices in all towns and mining 

districts in Western Australia or the Northern Territory. 

16. On or about 29 September 2009, Mr Humbertson said he became aware of 

the surrender of Exploration Licence 63/1100 (“the Surrendered 

Tenement”) that joined existing Anglo tenements.  He e-mailed Mr 

Steward and was instructed by Mr Steward, to apply for the Surrendered 

Tenement.  

17. Mr Humbertson said he then instructed an employee of Austwide, Tamara 

Grothues, to apply for the Surrendered Tenement. Mr Humbertson attached 

to his affidavit, a copy of the instructions by Austwide to Mrs Hogan dated 

29 September 2009, a copy of the Application for the ground that 

comprised of the Surrendered Tenements, copies of the Form 21- 

Attachments 1 & 2 and other supporting documents forwarded to Mrs 

Hogan for lodgement at the office of the Mining Registrar at Norseman. 
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18. A bundle of documents that comprises the file for Austwide associated with 

the Application was shown to Mr Humbertson. He confirmed these 

documents comprise copies of his office file pertaining to the Application. 

19. Mr Humbertson said Austwide does not have an office in Norseman and 

uses Mrs Hogan as an agent/contractor or agent to lodge applications on its 

part. Mrs Hogan is regarded by Mr Humbertson, as the agent of Austwide 

in Norseman.  Mrs Hogan is usually paid by cheque, the day following her 

completing work on behalf of Austwide. Mr Humbertson said he was 

unaware Mrs Hogan operated a business in Norseman. He only recalled 

meeting Mrs Hogan personally many years ago when he was the Clerk of 

Courts in Norseman and she was a Justice of the Peace.  According to Mr 

Humbertson, Austwide has never dealt with Mrs Hogan's husband. Mr 

Humbertson said he has only dealt with Mrs Hogan. 

20. Mr Humbertson said he regarded Mrs Hogan, as someone who was reliable 

to lodge documents at the office of the Mining Registrar in Norseman as 

agent of Austwide.  

21. Anglo regularly instructs Austwide to conduct a work on its behalf 

including acting as agent for the purposes of lodging mining applications.  

The Form 21, being application for mining tenement, used to by Austwide 

clearly indicates the person signing the application is an agent of the 

applicant. 

22. Mr Humbertson said in September 2009, the advertising of the Application 

in The West Australian occurred each Wednesday. Requests for publication 

of the Application were forwarded by members of the staff of Austwide to 

The West Australian by enclosing a copy of the Form 21 application as 

lodged with the Mining Registrar at Norseman and copies of the 

Attachments 1 & 2. Contained within the Austwide file was a number of 

fax cover sheets, indicating that copies all of the above documents had been 

faxed to The West Australian on a number of occasions for advertisement. 

23. According to Mr Humbertson, no proof of the advertisement is forwarded 

by The West Australian to Austwide for checking before it is advertised in 

the Wednesday's paper.  Following advertisement of the Application The 

West Australian forwarded a copy of the “tear sheet” to Austwide as proof 

of the advertisement. An affidavit of compliance was then sworn by a 

member of Austwide staff and forwarded to the Mining Registrar at 

Norseman. 



[2011] WAMW 11 
 

Anglogold Ashanti Aust Ltd v Stewart [2011] WAMW 11 Page 8 

24. Mr Humbertson said the use of Anglo letterhead by Austwide was 

authorised by Anglo and a means by which Anglo received information 

directly as to the instructions carried out by Austwide on Anglo's behalf. 

25. It was acknowledged by Mr Humbertson, there had been two errors in the 

advertisements for the Application published in The West Australian on 7 

October 2009 and 21 October 2009. Mr Humbertson acknowledged the 

errors in both advertisements were not detected by members of his staff 

before the affidavits of compliance were sworn and forwarded to the 

Mining Registrar at Norseman. It was not until the Mining Registrar at 

Norseman identified the errors in the advertisements and brought to the 

attention of Anglo and Austwide that steps were taken to rectify the errors 

and extensions of time to re-advertise were sought from either the Mining 

Registrar or the Warden. 

26. Mr Humbertson admits the second and third advertisements were 

advertised out of time. Accordingly, Mr Humbertson said the extensions of 

time in which to comply with the advertising requirements were sought.  

27. Contained within the Austwide file are copies of the compliance affidavits 

and requests for extension of time to comply with the advertising 

requirement for the second and third advertisements. Also contained within 

the Austwide file is a copy of a letter from The West Australian dated 21 

October 2009 which states the error in the advertising of the Application on 

7 October 2009 “appears to have been an operator error and that the error 

was the fault of The West Australian.”  

28. According to Mr Humbertson, errors in advertising of applications for 

mining tenements are not common. He said to receive a letter such as that 

from The West Australian dated 21 October 2009 is equally uncommon. 

29. Mr Steward gave oral evidence and produced an affidavit sworn 16 

November 2010. Mr Steward is the Exploration Property Coordinator with 

Anglo and has worked for Anglo for 8 years. He has also worked in the 

mining industry marking out mining tenements and completing tenement 

applications for about 30 years. His duties at Anglo include coordinating 

applications for new mining applications on behalf of Anglo. 

30. In his affidavit of 16 November 2010, Mr Steward said Austwide, 

including its employees and contractors are authorised by Anglo to act as 

its agent in applying for mining tenements. Austwide is also engaged by 

Anglo to monitor the status of mining tenements and ground of potential 

interest to Anglo. During his employment with Anglo, Mr Steward said 
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Austwide have been authorised to act as agent in applying for several 

hundred mining tenements applications on Anglo's behalf. 

31. Mr Steward is aware Austwide has from time to time used agents and 

contractors in various towns or mining districts to lodge applications for 

mining tenements on behalf of Anglo.  According to Mr Steward, Austwide 

have been authorised by Anglo to sign applications for mining tenements as 

agent on behalf of Anglo and to use the services of sub-agents on 

Austwide's behalf. He also said he was aware Austwide use the services of 

Mrs Hogan in Norseman. 

32. The period in which to advertise the Application was described by Mr 

Steward as short and he expected a copy of the Application lodged by Mrs 

Hogan would be faxed back to Austwide for advertising rather than posted. 

33. Mr Steward regarded Austwide as competent mining tenements managers, 

with whom Anglo has had a long association.  The Objection was received 

by Mr Steward in early November 2009. He said it was not until about that 

time he became aware of the problems with the advertisement of the 

Application. He said he discussed the matter with Austwide and was 

satisfied the matter was being dealt with and there was nothing else that 

was required of him. The matter was left with Austwide to resolve. 

34. The precise reason the errors occurred in the advertising could not be 

explained by Mr Steward.  He understood from documents he had read 

from Austwide's file and documents he had received there may have been 

operator error by the operator not correctly reading the Form 21 – 

Attachment 1. It was possible the lines between block numbers 532 and 

533 were transposed with the graticular sections “e” & “f” on those two 

lines.   

35. Mr Steward said he did not make specific enquiry of “The West 

Australian” as to why there were the errors in the advertisement.  He was 

aware of the need for there to be strict compliance with the initial 

requirements in applying for a mining tenement. However, he said Anglo 

accepted Austwide is a competent mining tenement management company 

and Anglo has left the management of their mining tenements and 

applications for mining tenements by Austwide. Anglo is kept up to date by 

Austwide, of all developments associated with Anglo's mining tenements. 

36. In summary, that is the evidence called by Anglo in the Application.  Mr 

Stewart elected not to call or give any evidence in this matter. 

Submissions 
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37. In summary, Mr Stewart submits that Anglo had not established either in 

writing or other means that an agency relationship existed between 

Austwide and Mrs Hogan or Anglo and Mrs Hogan. The evidence 

produced by Anglo is such that the court is asked to infer an agency 

relationship existed between Austwide and Mrs Hogan. It is further 

submitted that one can be sure if Austwide were in fact, dealing with the 

partnership of Mrs Hogan and her husband, P & L Hogan Transport 

Services. 

38. Mr Stewart submits that the advertisements lodged with The West 

Australian can't be inferred as being correct on their face and correlate to 

the advertisements that were published. There is no evidence that links the 

Application lodged with the Mining Registrar at Norseman to 

advertisement that was then lodged with The West Australian. 

39. Mr Stewart submits the Court is asked to infer from the evidence the 

correct documents were sent to The West Australian. Further, Anglo relied 

upon Austwide to ensure the initial requirements were met and failed to 

meet those initial requirements by correctly advertising the Application.  

40. The second extension of time should not be granted as on each occasion the 

errors made by The West Australian were not identified by either Anglo or 

Austwide but were brought to the attention of Anglo and Austwide by the 

Mining Registrar at Norseman. Mr Stewart submits that neither Anglo nor 

Austwide were diligent in ensuring compliance with the initial 

requirements by promptly rectifying the errors in the advertisement under r. 

64(5) of the Mining Regulations.  

41. Further for the same reason “reasonable cause” does not exist under the 

general powers of the warden to extend time pursuant to r. 104 of the 

Mining Regulations. The time sought to rectify the errors in the 

advertisement are excessive as a consequence of lack of diligence by Anglo 

and Austwide.  

42. Anglo submits there is sufficient evidence upon which to conclude an 

agency relationship existed between Anglo and Austwide.  Further, Anglo 

submits Austwide were authorised by Anglo to employ a sub-agent, being 

Mrs Hogan, to lodge the Application at the office of the Mining Registrar 

at Norseman. The evidence of Mr Steward and Mr Humbertson 

demonstrates the nature of the relationship that existed between Anglo and 

Austwide. That longstanding relationship demonstrates that Anglo 

recognised and was aware that Austwide to carry out its business as agent 

of Anglo there was, as of necessity, either express or implied authority 
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from Anglo to Austwide to employ a sub-agent to lodge the Application at 

the office of the Mining Registrar in Norseman. 

43. Further, Anglo submits the second extension of time in which to advertise 

the Application should be granted as both errors were not the consequence 

of lack of diligence by either Anglo or Austwide. Rather they were the 

consequence of errors by The West Australian. Austwide sought to rectify 

both errors as soon as they were brought to its attention by seeking 

extensions of time in which to advertise the Application. 

44. A similar issue of delay or error in advertising was previously dealt with by 

this court with comments made about granting of an extension of time in 

which to advertise. 

45. Anglo submits the granting of an extension of time for the advertising of 

the Application for a third time would not prejudice any one as sufficient 

time had been allowed lodged an objection. 

Conclusion 

        Did an Agency Exist? 

46. I do not accept the submission by Mr Stewart that Mrs Hogan was not a 

duly appointed sub-agent of Austwide at the time she lodged the 

Application with the Mining Registrar at Norseman. Further, I do not 

accept the submission by Mr Stewart that Austwide were not duly 

authorised agents of Anglo for the purposes of lodging the Application with 

the Mining Registrar at Norseman. 

47. The burden of proving the existence of an agency rests with the person 

alleging the existence of the agency. (McLaughlin v Daily Telegraph 

Newspaper Co Ltd (1904) 1 CLR 243). 

48. The oral and affidavit evidence of Mr Humbertson and Mr Steward, in my 

opinion, establishes on the balance of probabilities that an agency 

relationship existed between Anglo and Austwide at the time Austwide 

were instructed by Anglo to file the Application. Further, the oral and 

affidavit evidence of Mr Humbertson and Mr Steward also establishes that 

Anglo authorised Austwide to take whatever steps were necessary to ensure 

the Application was lodged at the office of the Mining Registrar at 

Norseman.  

49. Upon the evidence, I find that in instructing Austwide to file the 

Application Anglo created an agency relationship with Austwide. Further, I 
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find Anglo in creating the agency relationship with Austwide granted 

general authorisation to Austwide to employ a sub-agent for the purposes 

carrying out the filing of the Application. 

50. There is no requirement in the general law for the creation of an agency 

relationship to be in writing. Accordingly, an agency relationship can be 

created orally. (Rhodes Pty Ltd v Galati [1961] WAR 180) 

51. I accept the evidence of both Mr Steward and Mr Humbertson that a long 

and ongoing agency relationship existed between Anglo and Austwide. The 

continuation of that relationship was confirmed each year by the issue of a 

purchase order by Anglo to Austwide. Notwithstanding the issue of the 

annual purchase order, I accept the evidence of Mr Humbertson that 

specific instructions were obtained on each occasion from Anglo by 

Austwide before it carried out the tasks requested by Anglo. 

52. The nature of the long-standing agency arrangement between Anglo and 

Austwide and the nature of the tasks that Austwide were required to 

perform as agent of Anglo are such that they could not be performed other 

than by the appointment of a sub agent in the location that the tasks were to 

occur. 

53. The oral evidence of Mr Steward was that he was well aware of the need of 

Austwide to appoint a sub-agent in Norseman for the purposes of lodging 

applications for mining tenements with the Mining Registrar in Norseman. 

54. As a general rule the maxim delegatus non potest delegare meaning a 

delegated power may not be delegated is applicable to agency relationships. 

However, it is well recognised that the needs of business are such that this 

rule may at times be relaxed in order to enable an agent to delegate their 

powers to a sub-agent for the purposes of performing the tasks required by 

the principal. (De Bussche v Alt (1878 8 Ch D 286 and applied in Australia 

in NMFM Property Pty Ltd v Citibank Ltd (No 10) [2000] FCA 1558) 

55. Relevant to this case is the requirement of r. 64(1) of the Mining 

Regulations that the Application is to be filed at "the office of the mining 

registrar". The definition of "the office of the mining registrar" contained in 

s. 8 of the Mining Act provides the Application could only be filed in 

Norseman. 

56. As Austwide did not have an office in Norseman and the need for 

expedition in the filing of the Application, I accept the evidence of both Mr 

Steward and Mr Humbertson that it was an implied condition of the agency 
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agreement between Anglo and Austwide that a sub-agent would be 

required to file the Application in Norseman. 

57. The provisions of the Form 21 – Application for Mining Tenement 

specifically provides for the application to be signed by either the applicant 

or agent. I do not accept there is any statutory requirement that the 

Application could only be signed by Anglo. It is clear that the Form 21 

permits a signature by either Anglo or its agent. Accordingly, the need to 

appoint agents for the filing of a Form 21 is well recognised by the Mining 

Act and Regulations legislation given the often remote locations of the 

office of mining registrars in this state.  

58. Despite Mrs Hogan suggesting she was a contractor acting on behalf of 

Austwide I do not accept that upon the evidence it could be said she was 

anything other than an agent acting on behalf of Austwide when she agreed 

to accept and file the Application at the office of the Mining Registrar at 

Norseman. Mrs Hogan was a special agent who was appointed for the 

performance of the special act which was not a transaction in the ordinary 

course of her other business affairs that being the conduct of her business 

partnership with her husband known as P& L Hogan Transport Services. 

59. Further, the evidence of Mr Humbertson was clear that he was unaware that 

Mrs Hogan operated a business in Norseman and in any event he had only 

ever dealt with Mrs Hogan personally when he had previously used her as 

Austwide’s agent in Norseman. 

60. I do not accept the payment of the fee of $150.00 to Mrs Hogan by 

Austwide to file the Application and then paid into the bank account of the 

business partnership of P & L Hogan Transport Services has any effect on 

the agency relationship between Austwide and Mrs Hogan.  

61. Accordingly, those reasons I am satisfied at the time Mrs Hogan filed the 

Application at the office of the Mining Registrar at Norseman she was a 

duly authorised sub-agent of Austwide who were the duly authorised agent 

of Anglo for the performance of that task. 

Extension of time in which to advertise the Application.  

62. I do not accept the submission by Mr Stewart that Anglo has failed to 

disclose  or produce a copy of the Application that was sent to The West 

Australian to be advertised in accordance with the requirements r. 64 (5) of 

the Mining Regulations.  
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63. The evidence of Mr Humbertson was clear that the bundle of documents 

produced into evidence as exhibit 4 contained all documents that comprised 

the file pertaining to the Application. Within that file are several 

photocopied and faxed copies of the Form 21 and Attachments 1 & 2 that 

both Mrs Hogan and Mr Humbertson testified where the documents that 

they received from the Mining Registrar at Norseman and from Mrs Hogan 

respectively. 

64. Mr Humbertson testified the Form 21 and Attachments 1 & 2 were then 

faxed by staff members of Austwide to The West Australian for 

advertising. Copies of fax cover sheet and covering letters were also 

contain amongst that bundle of documents. 

65. The cross-examination of Mr Humbertson implied that documents other 

than the Form 21 and Attachments 1 & 2 may have been forwarded to The 

West Australian be advertised. I simply do not accept that to be the case. 

66. I find the errors that occurred in the advertising of the Application are as 

stated in the letter from The West Australian dated 21 October 2009. The 

only documents contained within the file of Austwide and produced into 

evidence as exhibit 4 are copies of the Form 21 and Attachments 1 & 2 that 

comprise the Application.  

67. The evidence of Mr Humbertson is entirely consistent with the correct 

Form 21 and Attachments 1 & 2 that comprises the Application having 

been forwarded by fax to The West Australian for advertising. I accept his 

evidence and find the errors that have been identified by the Mining 

Registrar at Norseman in the advertising of the Application are entirely 

consistent with a data input error by an operator at a The West Australian. I 

also accept and find that it is more probable than not the error occurred as 

suggested by Mr Steward in that the lines between block numbers 532 & 

533 were transposed with the graticular sections “e” & “f” on those two 

lines. 

68. There is no evidence, in my opinion, to suggest that an application for a 

mining tenement other than the Application for Exploration Licence 

63/1366 was forwarded by staff at Austwide to The West Australian for 

advertising. This proposition was not put directly to Mr Humbertson by 

counsel for Mr Stewart. 

69. I find Austwide forwarded to The West Australian the same Application for 

advertising on 3 occasions and that it was not until the 3
rd

 occasion the 

correct particulars and details of the Application were advertised. 
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70. I find from the evidence of Mr Humbertson and Mr Steward and from the 

content of the file comprising exhibit 4 that the error in the advertisement 

of the Application was not of the doing of either Austwide or Anglo. 

71. The difficulty that any applicant for a mining tenement faces in the 

advertising of such an application is that any error or errors on the part of 

the newspaper or newspapers in the preparation of what is an abridged 

version of the application will almost inevitably lead to the inability of the 

applicant for a mining tenement to have a correction of the advertisement 

published within the time constraints contained within r. 64(5) of the 

Mining Regulations. 

72. The ability to correct a defective advertisement within the time constraints 

contained within r. 64(5) of the Mining Regulations is in some respects 

assisted by r. 64(7) of the Mining Regulations. However, the provisions of 

r. 64(7) of the Mining Regulations is only useful provided sufficient time is 

left after advertising and identification of error in the advertisement to seek 

the extension of time from the Minister or the warden within the 14 day 

period provided for under r. 65(5) of the Mining Regulations. 

73. In the circumstances of this case, despite the fact that staff at Austwide did 

not identify the error in the advertisement when a copy of the "tear sheet" 

was forwarded to them it is highly unlikely that an application for 

extension of time to advertise the Application as provided by r. 64(5) & (7) 

of the Mining Regulations would have been achieved within the period of 

14 days.  

74. An application lodged on 29 September 2009 was unable to realistically be 

advertised on 30 September 2009. Accordingly, the first date that the 

application could reasonably expect to be advertised was 7 October 2009. 

The 14 day period would expire on 13 October 2009 the day before the 

next Wednesday advertising.  

75. In my opinion, even if the Austwide staff had been as diligent as they could 

have and identified the error in the advertising of the Application it is still 

highly probable that the correction to the advertisement could have been 

achieved within the timeframe provided by r. 64(5) of the Mining 

Regulations. 

76. I find the staff at Austwide acted diligently in making arrangements for the 

first advertising of the Application in The West Australian and the errors 

that occurred in the advertising of the Application occurred through no 

fault of the Austwide staff. 
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77. I also find from the content of the Austwide file contained in exhibit 4 that 

staff at Austwide acted promptly and diligently in attempting to have the 

error contained in the first advertising of the Application corrected. 

78. I accept the evidence of Mr Humbertson that errors in the advertising of 

mining tenement applications are uncommon. I find that not only was the 

error in the first advertising of the Application unusual but to have a second 

error occurred in the second advertising of the Application is almost 

unheard of. 

79. I find from the facsimile cover sheets contained within Exhibit 4 being the 

Austwide file that the original Form 21 and Attachments 1 & 2 comprising 

the Application were forwarded to The West Australian on each occasion in 

an attempt to correct the errors that occurred. Accordingly, I find the 

correct source document, was forwarded by staff at Austwide to The West 

Australian on each occasion in an attempt to ensure correctness in the 

advertisement.  

80. For those reasons I do not accept the submission by Mr Stewart that 

Austwide was less than diligent in the manner in which it made attempts to 

correct the errors that occurred in advertising the Application.  

81. In Durham v Fitzgerald [2001] WAMW 24 at paragraphs 16 to 20, I made 

comments concerning what I considered to be an advertising requirement 

that was too restrictive and would almost inevitably lead to a prospect of 

compliance being difficult to achieve. Whilst the circumstances in that case 

are somewhat different to that of this case the difficulties in advertising 

within the restrictive time constraints provided by the Mining Regulations 

remains. 

82. Mr Stewart submits the lack of diligence by Austwide as the agent of 

Anglo in ensuring the correctness of the advertisement of the Application is 

such that no extension of time to comply with the requirements of r. 64(5) 

of the Mining Regulations should be granted pursuant to the powers of the 

warden contained in r. 104 of the Mining Regulations.  

83. I do not accept that submission from Mr Stewart. As I have found the 

conduct of Austwide in the initial advertising of the Application and its 

subsequent attempts to correct the errors occurred diligently. The errors 

were not the consequence of any act on the part of Austwide or its staff. 

The errors were the consequence of data input errors, it would seem on two 

occasions, by staff at The West Australian. Accordingly, such errors were 

beyond the control of Austwide or its staff. 
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84. Regulation 104 of the Mining Regulations states: 

“The time required by these regulations for any act to be done by the 

applicant for, or holder of, any mining tenement may be extended by the 

Minister or a Warden, as the case requires, for reasonable cause, proof of 

which lies on the applicant or holder.” 

85. In Johnsons Well Mining NL & ors v Angelopoulos [2002] WAMW 22 

Warden Calder said at paragraphs 31 the following : 

"Having said that, however, it is important to not lose sight of the fact that 

the criterion specified in r. 104 for the granting of the extension by the 

Minister or Warden of the time required for an act to be done is 

"reasonable cause". I consider that whether a cause is "reasonable" or not 

requires a taking into account of not only the position of the applicant for 

the extension, but also the position of potentially affected persons such as a 

plaintiff for forfeiture. The reasonableness of the cause, I consider, must be 

assessed in the light not only of the circumstances of the applicant but also 

in the context of the Act and Regulations and what is seen to be the 

intention of Parliament in respect of the whole of the legislation and in 

respect of those parts of the legislation which are required that the relevant 

act be done within a particular time. The length of time, which is 

prescribed, for that act to be done is also something which in that context 

may be taken into account when giving consideration to the granting of an 

extension pursuant to r. 104. A cause may be more reasonable, for 

example, in a case where the prescribed time is relatively short, such as 14 

days, than in a case where the prescribed time is relatively long, such as 8 

months. It must be said, however, that the regulation does not specify as a 

criterion for the granting of an extension of time that the period of time for 

which the extension is sought is itself "reasonable". The applicant for the 

extension must establish that there is “reasonable cause" for the granting 

of the extension.” 

86. I find, Anglo have demonstrated that reasonable cause has been established 

for the granting of an extension of time in which to make application to the 

Warden pursuant to r. 64(7) of the Mining Regulations to advertise the 

Application pursuant to r. 64(5) of the Mining Regulations. 

87. I find the errors that occurred in the course of advertising the Application 

were beyond the control of Anglo and Austwide. Further, I find the 

Application was advertised on some 3 occasions. Those 3 advertisements 

should have alerted any person with an interest in either the ground applied 

for or ground in the general area applied for by Anglo of the Application.  
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88. I find that notwithstanding the intentions of the Mining Act and 

Regulations the advertising of the Application on 3 occasions, albeit on 

only on 1 occasion in its correct form, has not prejudiced anyone's 

opportunity to object to the Application. That is demonstrated by the filing 

of the Objection by Mr Stewart. 

89. Accordingly for those reasons, I find that Anglo have satisfied me on the 

balance of probabilities that "reasonable cause" exists to extend the time in 

which to seek an extension of time to advertise the Application. I extend 

time in which to advertise the Application, in its correct form, to 25 

November 2009. 

90. I dismiss the balance of the Objection by Mr Stewart. I am satisfied that 

Anglo have otherwise complied with the initial requirements and I 

recommend to the Honourable Minister that application for Exploration 

Licence 63/1366 be granted. 


