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1. This is an Interlocutory Application (“the Application”) made by Yarri 

Mining Pty Ltd (“Yarri”) seeking the following orders: 

 “An order that these proceedings be stayed pending the 

determination of proposed proceedings in the Warden’s 

Court seeking a declaration that Exploration Licences 39 

/876 and 877 are nullities owing to the fact that the grant 

was occasioned by fraud.” 
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2. The Application seeks to stay the hearing of Plaints for Forfeiture LE 2 & 

3/067 lodged on 12 July 2006 by Yarri (“the 2006 Plaints”) affecting 

Explorations Licences 39/876 & 877(“the E’s”) then held by Eaglefield 

Holdings Pty Ltd (“Eaglefield”). The 2006 Plaints allege Eaglefield failed 

to comply with the expenditure conditions for the expenditure year ending 

in February 2006. 

3.  The Application is opposed by Eaglefield. Narnoo Mining Pty Ltd 

(“Narnoo”) has an interest in the proceedings. Narnoo is now the 

registered holder of the E’s and was joined to the proceedings for the 2006 

Plaints by order of this Court dated 19 July 2011. 

4.  There is a history of litigation between Yarri and Eaglefield in respect to 

the E’s. For the sake of brevity that litigation can be outlined as follows: 

I. The 2006 Plaints, 

II. Applications for Forfeiture of the E’s filed by Yarri in 10 

August 2007 alleging Eaglefield failed to comply with the 

expenditure conditions for the expenditure year ending 

February 2007 (“the 2007 Applications”), 

III. A claim for Declaratory Orders to the Supreme Court of WA 

by Yarri (“the Supreme Court Action”) seeking the grant of 

the E’s by the Honourable Minister be declared a nullity as 

the  grant was the result of contravention of s. 69 of the 

Mining Act by Eaglefield. This claim was dismissed. 

IV. An appeal against the dismissal of the Supreme Court Action 

by Yarri to the Court of Appeal (“the Appeal”), 

V. An application for Special Leave to the High Court (“the 

High Court Appeal”) from the dismissal of the Appeal. The 

High Court refused to grant Special Leave, 

VI. Objections by Yarri to applications by Narnoo to convert the 

E’s to Mining Leases (“the Objections”),and,  

VII. A Plaint lodged by Yarri on 9 June 2011 with the Mining 

Registrar at Leonora seeking various declarations and orders 

the E’s have been granted as a consequence of fraud, and are 

a nullity or be set aside and cancelled (“the Fraud Plaint”).  

4. In short, the Supreme Court Action, the Appeal, the High Court Appeal, 

the Objections and the Fraud Plaint all have their origins in allegations by 
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Yarri that Eaglefield through its director Mr Michael Fewster (“Mr 

Fewster”), acted in a manner that contravened the provisions of s. 69 of 

the Mining Act in that Eaglefield applied for the E’s on behalf of Narnoo 

within 3 months of Narnoo surrendering various exploration licences it 

had held over much of the same ground as the E’s. 

5. In the course of the Supreme Court Action, it was conceded by Eaglefield 

that at the time of making the application for the E’s it did so on behalf of 

Narnoo in contravention of s. 69 of the Mining Act. 

6. Despite Yarri being unsuccessful in the Supreme Court Action it has now 

filed the Fraud Plaint at Leonora. The Application has been lodged 

seeking to stay the hearing of the 2006 Plaints that are listed for hearing to 

commence before the Warden in Perth on 6 September 2011 for 3 days. 

The Application is opposed by Eaglefield and Narnoo. 

7. Yarri submits the only logical manner to deal with the matters outstanding 

between the parties is to first hear the Fraud Plaint. It is submitted by Yarri 

that in the event they are successful at the hearing of the Fraud Plaint the 

need to hear the 2006 Plaints, the 2007 Applications and the Objections 

will fall away. To proceed to hear the 2006 Plaints before the Fraud Plaint, 

Yarri submits, would incur unnecessary costs in hearing matters that may 

not need to have been heard. 

8. In response Eaglefield and Narnoo submit there are four factors against the 

Application for stay of the 2006 Plaints being: 

a) It is not in the best interest of the administration of the Mining Act 

as the delay would be unreasonable, 

b) Eaglefield has reported a quantum of expenditure in the 2006 

expenditure year that complies with the condition of the grant of 

the E’s and the 2006 Plaints have no merit, 

c) A stay will cause prejudice to Narnoo the current registered holder 

of the E’s, and, 

d) Eaglefield and Narnoo will, when the opportunity arises, argue the 

Fraud Plaint is an abuse of process and ought be dismissed in 

accordance with the principles of Port of Melbourne Authority v 

Anshun (1981) 147 CLR 589. 

9. The 2006 Plaints were listed for hearing in late 2008. However, as a 

consequence of the Supreme Court Action the parties agreed the hearing of 
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the 2006 Plaints would not proceed until the determination of the Supreme 

Court Action. It then followed that the parties agreed to the continual 

adjournment of the 2006 Plaints and the 2007 Applications whilst the 

Appeal and the High Court Appeal progressed. 

10. Hence it is the case that some five years have elapsed since the 2006 

Plaints were lodged and nearly 3 years has elapsed since the last attempt to 

have those matters heard. In those circumstances, it is hardly surprising that 

Eaglefield and Narnoo seek to advance the hearing of the 2006 Plaints. 

11. The logic of not hearing the 2006 Plaints until after the hearing and 

determination of the Fraud Plaint is obvious. It may be to proceed along 

that path will result in the parties not incurring unnecessary expense in the 

hearing of matters that may not be relevant at a later time. However, that 

logic assumes Yarri will be successful in the Fraud Plaint. 

12. The opposite argument is if Yarri is unsuccessful in the Fraud Plaint further 

delay will have been imposed upon Eaglefield and Narnoo in the resolution 

of the 2006 Plaints. That of course is before the 2007 Applications and the 

Objections have been heard. 

13. There can be no doubt the ongoing litigation between the parties will have 

a detrimental effect on the ongoing exploration of the E’s notwithstanding 

who may ultimately be successful. As the various actions in respect to the 

E’s are lodged by the parties to be heard the litigious road grows longer for 

the parties. 

14. Whilst I understand the submissions of Yarri that logically the resolution of 

the Fraud Plaint should have priority given the ramifications that may flow 

from success by Yarri, I cannot close my eyes to the ramifications that may 

flow from an unsuccessful outcome for Yarri. In essence, I am being asked 

to determine the perfect path to progress the hearing of the various issues 

between the parties. Regrettably, on the meritorious competing reasons 

advanced by Yarri, Eaglefield and Narnoo there appears to me to be no 

perfect path that will advance the determination of the various matters 

between the parties. 

15. What is clear is that having waited some 3 years in the hope the Supreme 

Court Action and its various appeals may have resolved the need to 

progress the 2006 Plaints and the 2007 Applications the parties are no 

further advanced for having done so. In fact there has been 2 further 

matters lodged between the parties with the Warden to be heard and 

resolved being the Fraud Plaint and the Objection. To continuously wait for 
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the perfect opportunity to hear the 2006 Plaints may simply result in a 

delay for the sake of delay with no advantage to anyone. 

16. In my opinion, the 2006 Plaints should proceed to hearing as listed in 

September 2011. It follows the 2007 Applications should be programmed 

to be heard as soon as reasonably practicable after the resolution of the 

2006 Plaints. I say that because the outcome of the 2006 Plaints and the 

2007 Applications will not be affected in the event Yarri is unsuccessful in 

the Fraud Plaint. 

17. Not to progress the 2006 Plaints at this time on the basis it will save money 

fails to consider the cost and inconvenience to Eaglefield and Narnoo that 

may be occasioned in the delay in hearing that matter at a later time beyond 

the outcome of the Fraud Plaint. It also ignores the need to advance 

litigation between the parties in a manner that is not prejudiced by the 

excessive passage of time and the affect that may have on witnesses and 

their memory.  

18. Notwithstanding any logical argument that suggests it may not be 

necessary to hear the 2006 Plaints if the Fraud Plaint is successful, the 

administration of justice simply demands the progress to hearing of the 

2006 Plaints and there be no further delay beyond the 3 years that has to 

this time occurred.  

19. Accordingly, the Application will be dismissed. 

 


