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1. Mr Arnold Haggarty (“Mr Haggarty”) brings this application for forfeiture 

against Mr Stuart Robin Kempton (“Mr Kempton”) in respect to Mining 

Lease 70/1116 (“the M”) for the expenditure year ending 3 November 2010 

(“the 2010 Year”).   

 

2. Mr Kempton is the registered holder of the M it having been entirely 

transferred to him by Haggarty Nominees Pty Ltd pursuant to a sale 

agreement on 5 November 2009.  I understand there is some issue between 

Haggarty Nominees Pty Ltd and Mr Kempton regarding payment of the sale 

price.  Mr Haggarty has produced to the court a certified copy of the Mining 

Tenement Register Search for the M (“the Search”).  

 

3. The Search raises a number of issues on its face. The first issue is there has 

been no Form 5 Expenditure Report (“Form 5”) for the 2010 Year lodged 

with the DMP. The second issue is the Search also indicates there have been 

some issues in relation to compliance with expenditure obligations on the M 

over the last number of years by Mr Kempton. The expenditure details 

shown in the Search indicates that a Form 5 was in fact lodged, late, on 

16 April 2010 for the Expenditure Year ending November of 2009 (“2009 

Year”). The Form 5 for the 2009 Year indicates that no expenditure had been 

incurred.  Prior to November 2009 there had been a number of exemptions 

from expenditure conditions in relation to the M 

 

4. I note there has been granted a number of extensions of time to lodge 

applications for exemptions from expenditure conditions in respect to the M.  

There has also been forfeiture processes commenced against Mr Kempton 

and fines imposed for non-compliance with expenditure conditions.  Those 

fines appear to have been paid. It would seem there has been considerable 

non-compliance with the expenditure requirements for the M under the 

provisions of the Mining Act and Regulations and the fines were not paid 

until proceedings to forfeit the M were well advanced. 

 

5. I also note the annual rent payable of about $478.50 for the M is now 

overdue by some 292 days it being due for payment on 3 November 2010.  

Further, the Form 5 for the 2010 Year as indicated above has not been 

lodged. 

 

6. Mr Haggarty gave evidence there is apparently some issues with EPA in 

respect to the M. However, Mr Haggarty said he has visited the M and could 

see there has been no work conducted on the M.  Those issues are also 

deposed in an affidavit sworn by Mr Haggarty on 23 August 2011 in which 

he says he has seen no signs of work having been done on the M of either 
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the nature of exploration or mining activities. A number of photographs 

were taken and annexed to the affidavit indicating that the M effectively 

remains untouched. Despite that Mr Haggarty said there has been no further 

application made for exemption from the expenditure conditions by Mr 

Kempton. 

 

7. I am satisfied service on Mr Kempton has occurred at a number of addresses.  

Firstly, documents have been posted to Mr Kempton at an address in Derby 

where he now resides.  There was also been documents sent to an address in 

Badgingarra on various occasions. Mr Kempton has had sent to him copies 

of various documents lodged with the court in these proceedings.  It would 

appear to me that Mr Kempton has, for various reasons, chosen not to attend 

the hearing of this application.  I appreciate Mr Kempton is now in Derby. 

However, there has been no communication from Mr Kempton presented to 

me in relation to this matter. I am satisfied Mr Kempton has been given 

appropriate notice of theses proceedings. Orders were made for Mr Kempton 

to file and serve various documents. Mr Kempton has not complied with 

those orders.  

 

8. The provisions of the Mining Act provide that a mining tenement can be 

recommended for forfeiture if there has been non-compliance with the 

expenditure conditions.  The law in relation to the matter is that the applicant 

in this case has an obligation to adduce direct evidence of a failure to meet 

expenditure conditions by the holder of the mining tenement.   

 

9. In Commercial Properties Pty Ltd v Italo Nominees Pty Ltd, 

unreported; FCt SCt of WA; Library No 7427; 16 December 1998 the 

Full Court said the onus of proof in an application for forfeiture of a mining 

tenement for non-compliance with expenditure conditions rests upon the 

applicant and that obligation can be discharged by the production of a 

certified copy of the DMP’s register showing no entry in the expenditure 

section for the relevant year.  The Full Court further said the production of 

the DMP’s register was sufficient to establish a case for the respondent to 

answer by the respondent giving evidence of any expenditure. The 

respondent having submitted, in that case, there was no case and declined to 

call evidence. The court held the failure to comply with expenditure 

conditions had been proven.   

 

10. I find on the face of the Search there has been no Form 5 lodged in respect to 

the 2010 Year and therefore there has been no expenditure on the M.  The 

minimum expenditure obligation for the M is $10,000 per year. For the 2009 

Year there was a Form 5 expenditure report lodged but that Form 5 noted 
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there was no expenditure incurred. There has been no attempt to obtain 

exemptions in relation to that Year. 

 

11. In the case of Watson v Brosnan (2002) WAMW 26 it was held the 

production of a certified copy of the register that showed a shortfall in the 

expenditure conditions was sufficient to establish a prima facie case for 

forfeiture in the absence of any evidence to the contrary. 

 

12. In the case before me today there was simply no Form 5 lodged. There is 

sufficient evidence to establish a prima facie case of non-compliance with 

the expenditure conditions for the M. I find on the evidence the certified 

copy of the Search for the M establishes there was no expenditure in the 

2010 Year on the M.   

 

13. I accept the evidence of Mr Haggarty following his attendance at the M there 

has been no obvious work conducted on the M in the 2010 Year. That is 

supported by the photographic evidence attached to the affidavit of Mr 

Haggarty.  That evidence supports the failure to lodge the Form 5 and 

indicates there had been no expenditure incurred on the M.  Further, I find 

there has been no application for exemption from expenditure conditions for 

the M in the 2010Year for any reason.  

 

14. Therefore, I am satisfied sufficient evidence has been established by Mr 

Haggarty to establish a prima facie case of non-compliance with the 

expenditure conditions for the M for the 2010 Year.  In the absence of Mr 

Kempton to show that forfeiture was not justified and given the history of 

non-compliance for some two years with the expenditure conditions for the 

M, I am satisfied the failures of Mr Kempton justifies forfeiture of the M.   

 

15. Accordingly, for those short reasons, I am satisfied that Mr Kempton is the 

registered holder of the M in the 2010 Year.  I am also satisfied Mr Kempton 

he had an obligation to expend a minimum of $10,000 each year in relation 

to the M.  Further, I am satisfied Mr Kempton has been served with various 

notices of these proceedings and has failed to attend court.  I am satisfied Mr 

Kempton has been notified of the hearing date.   

 

16. I am satisfied there has been non-compliance with the expenditure 

conditions for the M in the 2010 Year.  I find there has been no expenditure 

on the M nor has any work been carried out on the M in the 2010 Year. I am 

satisfied a prima facie case for forfeiture of the M has been established by 

Mr Haggarty.  
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17. I am satisfied the failure of Mr Kempton to meet expenditure in both the 

2010 Year and the 2009 Year is a serious breach of the obligations of the 

holder of the M. That failure to comply with the expenditure conditions in 2 

successive years establishes sufficient grounds for me to recommend 

forfeiture of the M.   

 

18. Accordingly, for those reasons I recommend to the Honourable Minister that 

Mining Lease 70/1116 held by Mr Kempton be forfeited.   

 

 

 


