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1. This matter involves three applications for exemption from expenditure 

conditions by Haoma Mining NL (HAOMA) in respect of Prospecting 

licences 39/2974, 39/2975 and 39/2876.  These applications were dated 6 

July 1995 and related to the year ending 11 may 1995.  Exemption was 

sought in respect of the full amount of the expenditure requirement 

namely $5,800, $6,640 and $4,360 respectively. 

 

2. Objections to these applications were lodged on 20 July 1995 by Tunza 

Holdings Ltd (TUNZA).  On that same date TUNZA lodged three plaints 

against each of the Prospecting Licences. 

 

3. The initial hearing of this matter was conducted over 2 days on 2 and 3 

April 1997. 

 

4. At the commencement of that hearing it was agreed that: 

 

1) In respect of the applications for exemption and the plaints for 

forfeiture all the evidence would be heard at this hearing; 

 

2) All the relevant submissions for and against the applications for 

exemption and the plaints for forfeiture would be made; 

 

3) I would then make my recommendation in respect of the applications 

for exemption; and 

 

4) If necessary then deal with the plaints for forfeiture. 
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5. In the 4
th

 edition of Mining Law in Western Australia the author Michael 

Hunt at page 203, chapter 10.2.7.12 states: 

“It is usual for an exemption application to be lodged as part of the “defence” to an 

application for forfeiture.  Generally the warden will hear them together but will 

defer making any recommendation on the forfeiture application until the Minister 

has decided the exemption application.  See Brosnan v Australian Chalk and 

Mineral Resources NL (1992) 11 Ampla Bull 149.  The usual practice was 

demonstrated in Horizon Mining Ltd v MPF Exploration Ltd [2005] WAMW 11, 

where the warden withheld his report to the Minister on the forfeiture application 

until the Minister made a decision on the exemption application.” 

 

6. In the case on 12 April 2008 the Minister refused the applications for 

exemptions.  What occurred between the hearing on 2 and 3 April 1997 

and the Minister‟s refusal is well known to interested parties but of no 

significance when I now come to deal with the 3 applications for 

forfeiture. 

 

7. The main consideration for hearing the evidence in respect of the 

applications for exemption at the same time as the plaints for forfeiture is 

the evidence can be largely overlapping and relevant to both issues.  

Mr Workman acting for TUNZA at page 3 of the transcript of 2 April 

1997 stated: 

“… a vast part of the submissions relating to the exemption application will also 

cover the submissions in relation to the forfeiture plaint.  It would seem a waste of 

time and resources to argue the exemption application now, wait for the minister to 

determine and then come back on another day … and reargue if that is necessary.” 

 

8. Pursuant to this understanding the matter proceeded to trial on 2 and 3 

April 1997. 
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9. On 7 October 2009 an application was made by Mr Lawton on behalf of 

HAOMA to adduce further evidence before the plaint for forfeiture was 

determined. 

 

10. This application was heard before myself on Friday 29 July 2011.  

Mr Lawton again appeared on behalf of HAOMA and Mr T P O‟Leary 

appeared for TUNZA.  For the reasons argued by Mr O‟Leary I hereby 

refuse Mr Lawton‟s application to adduce new evidence.  Thus the 

decision to determine the plaints for forfeiture are to proceed based on the 

evidence adduced at trial on 2 and 3 April 1997 as was the understanding 

agreed upon at the initial trial. 

 

Applications for Forfeiture 

 

11. Section 96 Mining Act 1978 provides as follows: 

“1) The warden may upon application of 

 

a) N/A; 

b) Any person 

 

made in the prescribed form and in the prescribed manner make an order for 

the forfeiture of any prospecting licence or a miscellaneous licence granted or 

acquired under this Act or by virtue of the repealed Act. 

 

2) An order for forfeiture may be made in relation to a mining tenement to which 

subsection 1 applies if : 

 

a) N/A; 
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b) Any term or condition to which the mining tenement is subject, including 

any condition referred to in section 46 or section 50, is not complied 

with; 

 

c) N/A 

 

but an order shall not be made under subsection (1) unless the warden is 

satisfied that the requirements of this Act in relation to such mining tenement 

have not been complied with in a material respect and that the matter is of 

sufficient gravity to justify the forfeiture of the mining tenement. 

 

3) A warden as he thinks fit in the circumstances of the case as an alternative to 

making an order under this section for forfeiture of such mining tenement may 

 

a) impose a penalty upon the holder of the mining tenement 

 

(i) not exceeding $10,000 in a case where expenditure conditions have 

not been complied with; 

(ii) not exceeding $50,000 in any other case. 

 

b) award the whole or any part of the amount of any such penalty to the 

applicant … or 

 

c) impose no penalty on the holder.” 

 

12. Michael Hunt in his book referred to above, at paragraph 10.2.5.5 looked 

at the issue of the failure requiring to be of sufficient gravity to justify 

forfeiture.  He states as follows: 

 

“The warden must not forfeit (or recommend forfeiture, as the case may be) on the 

ground of failure to comply with expenditure conditions unless satisfied that the 

non-compliance is „of sufficient gravity to justify the forfeiture‟: ss 96(2), 98(5). 
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Instead, the warden may impose a penalty (which may be awarded to 

the plaintiff) or may decide not even to impose a penalty:  s 96(3) and 

98(4)(a).” 

 

13. In Craig v Spargos Exploration NL (unreported, Warden‟s Court, 1986, 

noted 6 AMPLA Bull 73), the warden found inadequate expenditure but 

decided the non-compliance was not of sufficient gravity to forfeit.  He 

examined this issue very carefully in his reasons for decision.  He said: 

“In my opinion, section 98 of the Act is a legislative provision by which a power is 

conferred upon a warden coupled, once certain facts or matters are established to 

the warden‟s satisfaction, with a duty to exercise that power.  Thus, when and only 

when the warden is satisfied that first, there has been a failure to comply with the 

expenditure conditions, and secondly, that the non-compliance is, in the 

circumstances of the case, of sufficient gravity to justify forfeiture, the warden is 

required to recommend forfeiture.” 

 

14. The warden went on to point out that: 

“Subsection 98(5) thus impresses upon the warden the necessity of considering, not 

only the non-compliance and the facts directly bearing upon it, but also the events 

leading up to the non-compliance, the conduct of the parties and the actual and 

potential consequences of the non-compliance and of the forfeiture sought, having 

regard throughout, to the object and policy of the Act.  The whole policy of the Act 

is that a tenement holder unable to explore for or exploit mineral resources of a 

tenement should give way for some other person to do so.  The Act encourages 

exploration and mining activity and discourages a tenement holder from going to 

sleep on his rights and obligations.” 

 

15. As indicated earlier the issues that were relevant to the applicant for 

exemption are also relevant to the plaints for forfeiture. 
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16. In respect of the application for forfeiture the dispute pursuant to the Joint 

Venture Agreement between HAOMA and Consolidated Gold Mining 

Areas NL (CGMA) is again the paramount consideration.  And whilst it 

can‟t be argued by HAOMA that the plaint for forfeiture should fail 

because the titles to the relevant mining tenements were in dispute it is of 

significance that clauses 12 and 13 of the said agreement create an 

uncertainty as to the participating interest in the tenements that HAOMA 

will possess on the final resolution of the dispute. 

 

17. It will be noted when I look closer at this agreement that clause 12 refers 

to clause 13(2).  There is no clause 13(2) but there is a clause 13(b).  It 

has been assumed that when clause 12 refers to clause 13(2) in reality it is 

fact referring to clause 13(b).  Mr Lawton for HAOMA made the point 

that this drafting error has the effect of creating further uncertainty in 

respect of the determination of the respective interests of the relevant 

mining tenements. 

“This agreement was between HAOMA NORTH EAST NL (HAOMA), 

CONSOLIDATED GOLD MINING AREAS NL (C.G.M.A), GEOFFREY DUNCAN 

SIMMONDS and WILLIAM DUDLEY JAMES POWELL.  Both Mr Simmonds and 

Mr Powell are no longer parties to the Agreement and are of no relevance to these 

proceedings. 

 

Recital A of the Agreement states that 

„Haoma is or is about to become the register proprietor of:- 

(i) The Category A tenements 

(ii) The Category B tenements 

(iii) The Category C tenements.” 

 

18. Without going into detail, there is no dispute that the three tenements, the 

subject of these proceedings, are Category B tenements and are known as 
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the Linden tenements.  There is also no dispute that at the relevant time 

Haoma was the Registered Proprietor of the Linden Tenements. 

 

19. The Agreement defined the joint venture area which included  the Linden 

Tenements although initially they were in a different form. 

 

20. Clause 2 of the Agreement committed Haoma and C.G.M.A to the Joint 

Venture. 

 

21. Clause 3 sets out the parties‟ interests. 

 

22. Clause 3(a)(ii) provides that 

„As at the commencement date the following parties shall have the following 

participating interests ….. in respect of the Category B tenements. 

Haoma – 56% participating interest 

C.G.M.A – 34% participating interest‟ 

 

23. Clause 3(b)(ii) provides that: 

„As at the commencement date the following joint venturers shall contribute the 

following shares of exploration and development expenditure in respect of Category 

B tenements: 

 Haoma – 60% 

 C.G.M.A – 40%.‟ 

 

24. Clause 7 Subclause 6 dealt with the „Dilution of Participating Interests by 

reference to share of exploration and development expenditure – Category 

B tenements‟ and a formula was stated to calculate this dilution. 
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25. As a consequence of the operation of the joint venture Haoma has 60.38% 

participating interest in the joint venture and C.G.M.A the remaining 

39.62% participating interest. 

 

26. Clause 12 is headed Default and Withdrawal and provides that: 

(1) in the event 

 

(a) that ….. a receiver or like party is appointed in respect of a joint 

venturers undertaking ….. then the joint venturer not suffering the event 

(„non defaulting joint venturer‟) is entitled to give to such joint venturer 

(„the defaulting joint venturer‟) a notice to the effect that such defaulting 

joint venturer is deemed to have withdrawn from the joint venture in 

which event the non-defaulting joint venturer will have an option to 

purchase the interest of the defaulting joint venturer at a price to be 

mutually agreed between [the two parties] which option shall be 

exercisable at any time within 30 days of the date of the occurrence of 

the event ….. by notice in writing at a price to be mutually agreed 

between [the two parties] or failing agreement as determined by 

arbitration …. 

 

Provided that if the non defaulting joint venturer does not complete the 

purchase of the interest of the defaulting joint venturer within 60 days of the 

date of exercise of the said option the joint venture shall be deemed to have 

terminated in accordance with clause 13(2) hereof.‟ 

 

27. There is no clause 13(2) within the Agreement however there is a clause 

13(b). 

 

28. Clause 13 is headed Termination of Joint Venture and   provides as 

follows: 

„a) ….. 
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b) On the date of termination of the joint venture and except as otherwise 

provided herein to the contrary the parties to this Agreement shall as at such 

date succeed to their then participating interest (if any) ….. in the mining 

tenements and for this purpose the manager and the parties hereto shall 

execute and perform all instruments of transfer, applications, papers, 

documents, acts matters and things as may be necessary or requisite to effect 

the transfer of the mining tenements into the names of the relevant parties 

according to their respective interests and the registration of such transfers 

and shall otherwise, in the event that ministerial consent is a pre-condition to 

registration of such transfers, use their best endeavours to ensure the grant of 

ministerial consent to the relevant transfers so as to effect the succession of 

each party hereto to its entitlement in respect of the mining tenements.‟ 

 

29. Clause 12(1)(a) of the Agreement became operative on 17 June 1993 when 

John Sheahan of Sheahan Sims, Adelaide, was appointed Receiver and 

Manager of C.G.M.A who thereby became „defaulting joint venturer‟. 

 

30. On 28 June 1993 Haoma, being the „non defaulting joint venturer‟, pursuant 

to Clause 12(1)(a) gave notice to the Receiver Sheahan Sims „that 

C.G.M.A is deemed to have withdrawn from the joint venture and we wish 

to exercise our option to purchase the participating interest of C.G.M.A‟. 

 

31. Again pursuant to Clause 12(1)(a), on 18 August 1993 Lawton Gillon, 

solicitors for Haoma, wrote to the Receiver stating „… we are instructed to 

offer to purchase the 39.62 interest of [C.G.M.A] for the sum of $35,658.00 

less joint venture expenditure to date unpaid in the sum of $12,974.52, 

leaving a balance payable of $22,682.48. 

 

32. C.G.M.A did not accept that offer and the question of the valuation of 

C.G.M.A‟s participating interest was referred to John Wyatt of Perth for 
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arbitration.  As of the date of this hearing 2
nd

 and 3
rd

 April 1997, due to 

other disputes between Haoma and C.G.M.A, this arbitration had not been 

finalised. 

 

33. The other disputes referred to in the previous paragraph are outlined at 

paragraphs 13, 14, 15, 16, 17, 18, 19, 20, 21 of the affidavit of Gary 

Hamilton Lawton.  The matters referred to by Mr Lawton in the 

abovementioned paragraphs are not in dispute. 

 

34. Mr Lawton states as follows: 

“13. After the arbitration proceedings commenced, a preliminary matter arose as to 

whether particular mining tenements should be regarded as joint venture 

property and hence included in the valuations.  That issue was raised on 

behalf of C.G.M.A by Messrs Phillips Fox solicitors of Perth by letter dated 

the 3
rd

 May 1994. 

 

14. After further conferences subsequently by agreement between C.G.M.A and 

Haoma on the 11
th

 August 1994 the arbitrator referred this issue to the 

Supreme Court of Western Australia for determination.  These proceedings 

were commenced by Originating Motion. 

 

15. ….. by Writ of Summons dated the 25
th

 March 1994 Haoma also sought to 

recover from C.G.M.A the sum of $27,779.77 being moneys due and owing 

under the terms of the joint venture agreement. 

 

16. It was subsequently accepted that this issue too must be determined by the 

Arbitrator, because it was disputed. 

 

17. The Originating Motion came on for hearing in the Supreme Court of Western 

Australia on the 28
th

 July 1995 after the filing of appropriate affidavits setting 

out the history of the joint venture and the acquisition of the disputed 
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tenements.  Master Bredmeyer determined that because the matter required 

resolution of disputed questions of fact he was not prepared to make any 

determination or hear the matter.  He said the matter should be referred back 

to the arbitrator to find the facts. 

 

18. Subsequently by Order dated the 6
th

 October 1995 Gary Morgan, Managing 

Director Haoma, Christopher Clegg, tenement Manager for Haoma and 

others were required to appear in the Federal Court of Western Australia in 

Perth for an examination relating to ownership of certain tenements.  That 

examination took place on Monday 13 November and Tuesday 14 November 

1995 before a Registrar of the Federal Court in Perth. 

 

19. As a result of the evidence presented at that hearing, agreement was 

subsequently reach between the parties as to what tenements comprised joint 

venture property.  That agreement was reached in or about late November 

1995 and, as a result of that Agreement, a Notice of Discontinuance of the 

Supreme Court proceedings was prepared and filed and served on the 20
th

 

November 1995. 

 

20. Subsequent to the filing of the Notice of Discontinuance, the matter of 

determination of the value of the joint venture interest has been referred back 

to John Wyatt for further directions leading to a hearing for the purpose of 

determining the valuation.  That agreement reached in relation to what 

constitutes joint venture property has resulted in the need for a further 

valuation to be obtained by Haoma and C.G.M.A.” 

 

35. The dispute referred to in paragraphs 13, 14, 17, 18 and 19 above is outlined 

in the letter of the 3
rd

 May 1994 by Phillips Fox, solicitors for C.G.M.A., to 

Lawton Gillon, solicitors for Haoma. 

„It has come to the attention of our clients that your client, Haoma, is and has been 

since May 1991 the holder of mining tenement number 39/255 situated in Linden 
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South and being less than 5 kilometres from the Linden Joint Venture property 

which is currently the subject of the arbitration. 

 

Clause II of the joint venture agreement provides that in the event of a joint venturer 

acquiring any mining tenement of whatsoever nature which lies within 5 kilometres 

from the boundaries of the Linden joint venture tenements that such mining 

tenements shall be deemed to be joint venture property and should be transferred to 

and held by the manager on behalf of the joint venturers upon and subject to the 

same terms and conditions upon which the manager holds the Category A tenements 

and the Category C tenements pursuant to the Agreement. 

 

In those circumstances it seems to us that account must be taken of the property 

comprised in mining tenement number 39/255 (which we understand to be known as 

the Second Fortune Gold Mine) in valuation of our client‟s participating interest.‟ 

 

36. The indication from paragraph 20 is that the matter is now back before the 

Arbitrator waiting his determination.  Having referred the matter to him, 

initially, on the 18
th
 August 1993 it remains unresolved to this day and was 

therefore unresolved for the period 11 May 1994 to 11 May 1995, the 

period relevant for these proceedings. 

 

37. Mr Lawton has succinctly stated his client‟s position at paragraph 21 of his 

affidavit where he states: 

„Until such time as value can be agreed and payment made, Haoma is entitled to 

slightly more than 60% interest in the tenements and is unable to make appropriate 

plans to explore the same ….‟ 

 

38. By contrast to this, the objector argues that, within the terms of Section 

102(2)(a) of the Mining Act, this is not a dispute in respect of title to the 

mining tenement but a dispute in respect of the valuation of that mining 

tenement.  He argues that the title to the relevant mining tenements is and 
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always has been in the name of Haoma.  This is true but title may not end 

up in Haoma‟s name; it depends on the final resolution of the dispute. 

 

39. I was inclined to accept Mr Lawton‟s argument that whilst the present 

dispute before the Arbitrator may well be a dispute solely to the valuation 

of the mining tenements, the existence of clause 13(b) has the effect of 

creating the potential for it to be a dispute relating to the title of the mining 

tenements.  I don‟t think that that fact is altered by virtue of the fact that 

Haoma, the non defaulting joint venturer, is alone the only one of the two 

parties that can avoid it becoming specifically a dispute as to title.  The 

valuation may be such as to require Haoma to elect to let Clause 13(b) take 

its course in which case Haoma will only end up with approximately 60% 

interest in the title whilst C.G.M.A will take the balance of approximately 

40% to do with it whatever it wishes.  It may well be that when the 

valuation process is completed that Haoma considers the valuation to be 

excessive and declines to act upon it.  In that case C.G.M.A will take the 

balance of approximately 40% interest in the mining tenements.  The 

extracts from clauses 12 and 13 following form the basis for the above 

conclusion: 

Clause 129(1) „in the event …………….. 

……… If a receiver or like party is appointed in respect of a Joint Venturers 

undertaking ………………. 

Then the Joint Venturer not suffering the event („non defaulting Joint Venturer‟) is 

entitled to give to such Joint Venturer (the defaulting Joint Venturer‟) a notice to the 

effect that such Defaulting Joint Venturer is deemed to have withdrawn from the 

Joint Venture in which event the non Defaulting Joint Venturer will have an option 

to purchase the Participating Interest of the Defaulting Joint Venturer …… which 

option shall be exercisable at any time within thirty (3) days of the date of the 

occurrence of the event …. by notice in writing at a price to be mutually agreed 
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between the Defaulting joint Venturer and the non Defaulting Joint Venturer or, 

failing agreement as determined by arbitration ……… 

 

Provided that if the non Defaulting Joint Venturer does not complete the purchase 

of the Participating Interest of the Defaulting Joint Venturer within sixty (60) days 

of the date of the exercise of the said option the Joint Venturer shall be deemed to 

have terminated in accordance with Clause 13(2) hereof …….‟ 

 

Clause 13(b) On the date of termination of the Joint Venture ……… the parties to 

this agreement shall as at such date succeed to their then Participating Interest 

………… in the mining tenements and for this purpose the manager and the parties 

hereto shall execute and perform all instruments of transfer …………… and things 

as may be necessary … to effect the transfer of the mining tenements into the names 

of the relevant parties according to their respective interests ……… so as to effect 

the succession of each party hereto to its entitlement in respect of the mining 

tenements‟. 

 

40. It is noted that at the end of the above extract from Clause 12 reference is 

made to Clause 13(2).  There is no Clause 13(2) but there is a Clause 13(b) 

which we are assuming is what is really being referred to in Clause 12.  

Mr Lawton makes the point that this error has the effect of creating further 

uncertainty in respect of the determination of the respective interests of the 

parties to the mining tenements. 

 

41. Another factor of significance is that Haoma applied for and was grated 

exemption from expenditure conditions in respect of these same tenements 

during the previous year.  Its application was likewise based on Section 

102(2)(a) „that the title to the mining tenement is in dispute‟.  The „dispute‟ 

that applied then applied to the application before this Court.  I appreciate 

that the previous application was not objected to so the grant of the 

application for exemption was made administratively.  Whilst I am not 
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suggesting that it follows that if an application based on certain grounds is 

successful one year then it will automatically be successful the following 

year if based on those same grounds, but it would be an unusual situation if 

a particular „dispute‟ is sufficient grounds to support an application for 

exemption one year, it would not be sufficient grounds to support an 

application for exemption the following year provided there is no hint or 

suggestion that the particular dispute is contrived or being aggravated and 

extended by the applicant for the purpose of supporting successive 

applications for exemption.  There is no hint or suggestion that such is the 

case in this matter. 

 

42. In the course of these proceedings the evidence revealed that the three 

tenements for which exemption is sought are part of a larger body of 

tenements which were subject to the Joint Venture Agreement between 

Haoma and C.G.M.A.  The dispute as to title which Haoma seeks to rely on 

for its application for exemption is relevant to all the tenements and not just 

the three before this Court.  In respect of some of those tenements no 

application for exemption is made because expenditure in excess of the 

minimum requirement has been made.  The objector argues that Haoma‟s 

application in respect of these three tenements is not genuine because if the 

title dispute prevents Haoma from spending money in respect of these three 

tenements why does it not prevent it from spending money in respect of all 

the tenements.  Mr Lawton for Haoma responded by saying that his client 

is damned if it does and damned if it doesn‟t 

 

43. His client is criticized for not spending money in respect of these three 

tenements and is also criticized for spending money on other tenements.  He 

argues that the fact that his client is prepared to spend money on these 
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tenements even though the title to those tenements is in dispute is an 

indication that it has a genuine interest in conducting exploration in respect 

of this project.  I accept Mr Lawton‟s argument on this point. 

 

44. In my first decision dated 9 May 1997 I was satisfied that the applicant 

Haoma mining had made out its case and I recommended to the Minister 

that the three applications for exemption relating to Prospecting Licences 

39/2974, 39/2975 and 39/2976 be granted. 

 

45. My decision of 9 May 1997 went on appeal by way of writ of certiorari to 

the Full Court on 1 December 1997.  The Full Court delivered its decision 

on the 18 December 1997 and at page 16 of his judgement the Chief Justice 

stated: 

 

“In my opinion this was not a case in which the title to the prospecting licences was 

in dispute within the meaning of section 102(2(a) of the Act”. 

 

46.  Ipp J and Murray J agreed with the reasons published by the Chief Justice. 

 

47. In my final decision pursuant to the Application for Expenditure dated 

3 September 2003, at page 24 I related the “Expenditure History by 

HAOMA on Linden and other Tenements”.  At pages 27 and 28 of that 

decision I outlined the history of “EXPENDITURE LINDEN 

TENEMENTS”. 

 

48. The information contained in the above paragraphs were obtained from 

evidence produced by Mr Workman on behalf of Tunza the Objector and 

Plaintiff in these proceedings. 
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49. I obtained the information referred to above from an inquiry I conducted 

pursuant to section 102(4) of the Mining Act. 

 

50. At paragraph 92 of my final decision I stated: 

 

“This inquiry reveals that section 102(4) was of no assistance to HAOMA and in 

fact it is damning of the application.” 

 

51. I maintain that position today over 14 years later. 

 

52. The information revealed by my inquiry pursuant to section 102(4) was 

damning to Mr Lawton‟s application for exemption from expenditure 

conditions once the Full Court in its decision dated 18 December 1997 

decided that the relevant dispute was not as to title.  This was the sole issue 

of Mr Lawton‟s application for exemption. 

 

53. Whilst the Full Court‟s finding that it was not a dispute as to title, was 

damning to his applications for exemption it cannot be said that it follows 

that this finding is likewise damning to his defence to the plaints. 

 

54. The Full Court never queried the circumstances of the dispute that clearly 

existed between HAOMA and C.G.M.A it just said that it was not a dispute 

as to title. 

 

55. Whilst it was not a dispute as to title it was clearly a dispute which created 

an uncertainty as to HAOMA‟s entitlement to the tenements.  As Mr Lawton 

said at paragraph 21 of his affidavit: 
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“Until such time as value can be agreed and payment made HAOMA is entitled to 

slightly more than 60% interest in the tenements and is unable to make appropriate 

plans to explore the same.” 

 

56. It was this argument presented by Mr Lawton that led me to the conclusion 

that HAOMA should be exempt from expenditure for the relevant period.  

Mr Lawton argued that it was a dispute as to title.  I agreed with him.  The 

Supreme Court on appeal found it was not a dispute as to title.  I felt I had 

no option but to reverse my recommendation for exemption because of the 

way Mr Lawton presented his application and argument. 

 

57. But I remain convinced that even though the dispute was not as to title it was 

still a dispute that explained the total lack of expenditure to the extent that it 

cannot be said that the matter is of “sufficient gravity to justify the forfeiture 

of the mining tenements”.  (Section 96(2)). 

 

58. Section 96(3) provides that: 

“A warden, as he thinks fit in the circumstances of the case as an alternative to 

making an order under this section for forfeiture of such mining tenement may – 

 

a) impose a penalty upon the older of the mining tenement 

 

i) not exceeding $10,000 in a case where expenditure conditions have not 

been complied with; 

 

ii) not exceeding $50,000 in any other case. 

 

b) … 

 

c) impose no penalty on the holder.” 
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59. I have accepted option (c) as appropriate, as the dispute between HAOMA 

and C.G.M.A. justified the lack of expenditure and that, that dispute was a 

genuine dispute that HAOMA was a party too, and a dispute that was not 

settled as of the date of the hearing over 2 days on 2 and 3 April 1997. 

 

60. I am satisfied that HAOMA was not a tenement holder who had “gone to 

sleep on his rights and obligations”.  Until the valuation was settled and the 

money paid HAOMA‟s non performance of its expenditure conditions was 

excusable and not of sufficient gravity to justify forfeiture. 

 

 

 

  

 


