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1. H. B. Brady Co Pty Ltd ("H. B. Brady") is the holder of Mining Lease 

77/39 ("M 77/39"), located in the Lake Seabrook area. H. B. Brady 

makes application for an exemption from expenditure conditions for 

the expenditure year 12 December 2008 to 11 December 2009 ("the 

Exemption"). 

2. Lake Hillman Mining Pty Ltd ("Lake Hillman") objects to the 

Exemption ("the Objection."). 

3. Lake Hillman also makes application for forfeiture of M 77/39 and 

says H. B. Brady has failed to comply with the expenditure conditions 

and that such failure is of sufficient gravity to warrant forfeiture ("the 

Forfeiture Application"). 

4. H. B. Brady opposes the Forfeiture Application. 

5. M 77/39 was first granted on 12 December 1984 to CSR Ltd for a 

period of 21 years.  On 24 March 1988, CSR Ltd transferred its whole 

interests in M 77/39 to H. B. Brady.  

6. On 22 November 2005, the lease for M 77/39 was renewed for a 

further 21 years until 11 December 2026. 

7. There is no dispute the mineral sought to be mined from M 77/39 is 

gypsum. It is also not in dispute that H. B. Brady owned another 

mining lease, M 77/41, located in the Lake Brown area and was also 

mined for gypsum by H. B. Brady. M 77/41 was sold to Cockburn 

Cement Ltd on 12 December 2008 by H. B. Brady.  

8. A copy of the Mining Tenement Register Search for M 77/39 was 

produced into evidence and reveals that between 1993 and 2008 

expenditure years exemptions from compliance with the minimum 

expenditure conditions were granted.  

9. The minimum expenditure condition for M 77/39 for the expenditure 

year ending 11 December 2009 is $25,400.00. 

10. As is the usual practice in this court, the Exemption and the Objection, 

will be heard first and a recommendation made it to be Honourable 

Minister.  The Forfeiture Application will be adjourned pending the 

outcome of the recommendation made to the Honourable Minister. 

Grounds for Exemption and Objection 
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11. The grounds for the Exemption by H. B. Brady is contained in a 

Statutory Declaration of  Rodney Malcolm Cousins (―Mr Cousins‖) 

on 22 December 2009 and are as follows: 

a. ―Section 102(2) (e) - particle size distribution of gypsum 

has an effect on the setting time characteristics and 

product strength of the resultant plaster produced from 

the gypsum. Plaster has been produced for many years by 

Brady's using gypsum from M 77/41 at Lake Brown, and 

it was proposed to extend the life of the mine by blending 

gypsum from M 77/39.  This proved to be a problem, 

because of the significant difference in the particle size 

from each location.  The solution would be to pre-grind 

the gypsum to a consistent size before processing, 

however, Brady's system was not designed to handle a 

pre-ground product.  With the advent of Brady's moving 

out, of plaster production, the gypsum assets, including 

the leases were put up for sale with the anticipation, from 

early indications, that an existing plaster manufacturer 

with a pre-grind facility would take over of the deposits 

and use gypsum from both sources. This did not 

eventuate and M 77/41 was sold during the year to 

another company, who were not interested in M 77/39. 

b. Section 102 (2) (f) - in view of the incompatibility of 

gypsum from M 77/41 and M 77/39 being processed 

together, M 77/39 been further from the market in Perth, 

was held in reserve to take over supply when M 77/41 

was exhausted. M 77/39 was also held as a reserve 

resource should access to gypsum from M 77/41 be 

denied due to be lake flooding which has declared a 

number of times in the past. It was expected that the 

purchaser of M 77/41, would need M 77/39 for similar 

reasons, but this was not the case. 

c. Since the finalisation of the sale process of M 77/41 

during the year, action was taken to find a buyer for M 

77/39 with offers being received in July 2009 in 

negotiations continuing to finalisation in November 2009. 

The interested parties required time to carry out 

feasibility studies and economic evaluations before final 

commitment. We understand that subject to transfer of 

the lease to them, they will be submitting a mining plan to 
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the Department of Mines and Petroleum in the near 

future.‖   

12. The grounds of the Objection by Lake Hillman are as follows: 

a. ―The Applicant’s (H.B. Brady) circumstances do not 

justify an exemption within the terms of section 102 of 

the Mining Act. 

b. For all the circumstances of the case, including past 

expenditure history on the tenement, it would be 

unreasonable to grant this exemption.‖ 

Evidence for Exemption by H. B. Brady 

13. H. B. Brady called its Chairman and Managing Director, Mr Barry 

Nigel Nunn (―Mr Nunn‖) to give evidence in support of the 

Exemption. 

14. Mr Nunn is a qualified chemical engineer and has been associated 

with the administration of H. B. Brady since April 1999. Mr Nunn 

said H. B. Brady went through a period of administration and then 

operated under a deed of company arrangement in order to return to 

be a profitable business. 

15. According to Mr Nunn, H. B. Brady was a building plaster products 

manufacturer for Australia and export from 1919 until it closed that 

operation in 2007. The key operations of H. B. Brady were the 

mining and preparation of gypsum from M 77/41 in the Lake Brown 

area from 1934 to 1935.  

16. As result of reviewing the company records of H. B. Brady, Mr 

Nunn said it appears a decision was made in 1988 to purchase M 

77/39 from CSR for the sum of $15,000.00. This was because M 

77/41 was considered to have a limited life and reliance on one 

source of gypsum ore was considered not to be a good forward 

strategy for the business of H. B. Brady that was then growing quite 

fast. 

17. From 1988, gypsum was mined from M 77/39 as well as from M 

77/41. Gypsum taken from M 77/39 & M 77/41 was being processed 

at a factory in Bayswater. During that process an irregularity 

occurred in the gypsum which affected the finished plaster. A 
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decision was made it was preferable to have only one grade of 

gypsum and to keep another grade of gypsum in reserve. 

18. Mr Nunn said it was also considered necessary to hold a reserve 

resource of gypsum as Lake Brown where M 77/41 was located was 

prone to flooding from time to time and any stockpiles of gypsum 

would only just be enough to meet production.  It was envisaged that 

if gypsum could not be acquired production could then move back to 

M 77/39. 

19. Mr Nunn produced into evidence a summary of activity conducted 

upon M 77/41. That summary indicated between August 2005 and 

August 2009 approximately 54,000 tonnes of gypsum was mined 

from M 77/41 at a cost of $875,874.00. 

20. Also contained in the same summary are details of activity conducted 

upon M 77/39. Over a period of five years from 11 December 1987 

to 11 December 1991 approximately 41,400 tonnes of gypsum was 

mined from M 77/39 at a cost of $401,563.00.  

21.  Mr Nunn said between the expenditure years from 11 December 

1992 and 11 December 2008 exemptions from expenditure 

conditions were granted for 16 years in respect to M 77/39. 

Documents submitted to the Department of Mines and Petroleum 

(―DMP‖) in support of each of the applications for exemption from 

expenditure conditions were tended to the court. 

22. Since 1992, Mr Nunn said the focus of H. B. Brady has been on the 

mining operations for gypsum from M 77/41. 

23. In 2006, M 77/39 was re-surveyed in conjunction with an inspection 

by the DMP. As a result of the re-survey Mr Nunn said 

refurbishment of damage caused on M 77/39 by CSR during the 

period it mined the area was conducted by H. B. Brady. 

24. The H. B. Brady plasterboard business ceased operations in 

December 2007 when it was sold to be BGC. The mining operations 

on M 77/41, including the machinery used upon M 77/41 was, after 

some negotiations sold to Cockburn Cement in December 2008. 

Though negotiations occurred with Cockburn Cement for the sale to 

them of M 77/39 the sale of that tenement did not eventuate. 

25. Despite the inability to sell M 77/39 to Cockburn Cement, Mr Nunn 

said attempts were made by H. B. Brady to find an alternate 
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purchaser. A list of the names of prospective purchasers who sought 

at various times to purchase M 77/ 39 from H. B. Brady was 

produced into evidence. 

26. One of the people who expressed an interest was Mr Robert Nixon 

(―Mr Nixon‖), a director of Lake Hillman. Mr Nunn said he received 

two firm offers for the purchase of M 77/39. One offer was from 

Lake Hillman and the other offer from Western Australian Lime 

Company (―WALCO‖).  

27. Documents and letters associated with both the offers from Lake 

Hillman and WALCO were produced into evidence.  Mr Nunn said 

the board of H. B. Brady accepted the offer to purchase M 77/39 

from WALCO. As a result of the acceptance of the offer a transfer 

document to register the transfer of M 77/39 from H.B. Brady to 

WALCO was prepared and eventually signed on 27 November 2009 

(―the Transfer Document‖). 

28. The Transfer Document was prepared with the transferee being 

named as Gypsum Producers WA Pty Ltd (―GPWA‖). Mr Nunn said 

he understood GPWA was WALCO. 

29. Mr Nunn also produced into evidence a copy of a document in 

support of a proposal to mine M 77/39 prepared by WALCO. 

30. Mr Nunn said the payment of the purchase price for M 77/39 has 

been paid by WALCO to H. B. Brady.  However, Mr Nunn said the 

transfer document has not been registered with the DMP as WALCO 

and H. B. Brady are waiting the resolution of these proceedings. 

31. Mr Nunn said H. B. Brady is concerned there is a possibility of legal 

action by WALCO if the Forfeiture Application and/or the 

Exemption are unsuccessful. 

32. In cross-examination by Mr Lawton, Mr Nunn acknowledged that H. 

B. Brady had been granted five-year exemption from compliance 

with expenditure conditions in respect to M 77/39 on three 

occasions. Mr Nunn also acknowledged a further exemption from 

compliance with expenditure conditions for M 77/39 was sought for 

a period of 5 years from 2007 to 2012.  

33. Mr Nunn said the application for exemption made in 2007 for a 

further 5 years was refused by the Honourable Minister. However, a 
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one year exemption was granted by the Honourable Minister ending 

on 11December 2008. 

34. Mr Nunn said he was involved in negotiations with Cockburn 

Cement for the purchase of both M 77/39 and M 77/41. Those 

negotiations occurred during 2008 and eventuated in the sale of M 

77/41 at the end of 2008.  He denied a suggestion by Mr Lawton that 

Cockburn Cement was only ever interested in M 77/41. 

35. A newspaper article from the ―Farm Weekly‖ dated 2 November 

2006 was shown to Mr Nunn in which an advertisement appeared for 

the sale of gypsum mining tenements.  Mr Nunn acknowledged the 

advertisement was lodged by H. B. Brady in 2006 in an attempt to 

generate cash for H. B. Brady as at that time was suffering a serious 

cash flow problem. Mr Nunn said the advertisement related to an 

attempt to sell M 77/39. 

36. Attempts were made to sell M 77/39 to various people whilst H. B. 

Brady was subjected to administration. According to Mr Nunn these 

attempts occurred during the period between 2006 and about June 

2009 but not continuously during the whole time. 

37. Mr Nunn acknowledged H. B. Brady and Lake Hillman entered into 

an option agreement to purchase M 77/39 in January 2007 on the 

various terms outlined in that agreement and upon payment of option 

fee of $2000.00 by Lake Hillman. The general terms of the option 

agreement with Lake Hillman was to purchase M 77/39 for a 

purchase price of $150,000.00 to be exercised by 5 p.m. on 28 

February 2007. According to Mr Nunn, H. B. Brady was negotiating 

with more than one prospective purchaser at that time. 

38. In cross examination, Mr Nunn was asked if he knew anything about 

the entity known as GPWA.  He said he understood GPWA was the 

nominee in one form or another of WALCO.  Mr Nunn was further 

asked by Mr Lawton if he knew who the people behind WALCO 

were. Mr Nunn said he understood a man called Keith Jackson was 

one of WALCO’s directors. Mr Jackson was not known personally to 

Mr Nunn. 

39. Mr Nunn was asked by Mr Lawton if he knew of any connection 

between GPWA and WALCO. In response Mr Nunn said he did not. 

He was further asked if he knew why the name of GPWA was noted 

as the transferee on the Transfer Document for M 77/39. Mr Nunn 
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said he had no dealings with the preparation of the Transfer 

Document. 

40. A copy of an online ASIC search for GPWA was shown to Mr Nunn.  

Mr Nunn noted Rodney Malcolm Cousins was one of the directors of 

GPWA. Mr Nunn acknowledged he knew Rodney Malcolm Cousins 

as the company secretary of H. B. Brady. The home address shown 

on the ASIC search for Mr Cousins was the address Mr Nunn knew 

as the home address of Mr Cousins.   

41. Mr Nunn said Mr Cousins was made redundant from H. B. Brady in 

2008. However, after his redundancy Mr Cousins been retained as 

the company secretary and a consultant to H. B. Brady.   Mr Nunn 

said he was unaware and had never been told that Mr Cousins had 

any association GPWA. Mr Nunn agreed with a suggestion from Mr 

Lawton that Mr Cousins should have disclosed to him and the board 

of H. B. Brady the relationship he had with GPWA. 

42. A copy of the Transfer Document for M 77/39 was shown to Mr 

Nunn by Mr Lawton. Mr Nunn identified both his signature and that 

of Mr Cousins on the Transfer Document. Mr Nunn said he recalls 

signing the Transfer Document but said he did not recognize the 

hand writing stating the date. Mr Nunn said he believed the Transfer 

Document was signed by him within a day or two of 27 November 

2009. 

43. Mr Nunn said Mr Cousins was present when the Transfer Document 

was signed. Mr Cousins said nothing to Mr Nunn about having an 

interest in the transaction.  Mr Nunn said he noted he and Mr 

Cousins had signed on the incorrect side of the Transfer Document 

on behalf of H. B. Brady as the transferees and not the transferors. 

44. Mr Nunn denied a suggestion from Mr Lawton the Transfer 

Document was not signed until sometime in early 2010.  He stated he 

would not sign a document that wasn't dated.  However, he said not 

everybody who signed the Transfer Document was sitting together 

when it was signed. 

45. The re-pegging of M 77/39 was, according to Mr Nunn, carried out 

in two stages in 2006 by Mr Cousins and a surveyor named Tom 

Rendell.  Mr Nunn was shown a document that contained what was 

described by Mr Lawton as more than pegging information (―the 

Survey Document‖). Mr Nunn agreed the Survey Document set out a 
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number of holes that were dug for the purposes of calculating the 

resources of gypsum on M 77/39. 

46. Mr Nunn said there were two purposes for the preparation of the 

Survey Document. One of the reasons was it was part of a normal 

mining plan to calculate the amount of gypsum on M 77/39 and the 

other was to see if M 77/39 could be sold to generate some cash. 

However, Mr Nunn said the predominant purpose was to ―get the 

survey right and to know what we had with a view to a more detailed 

mining plan.‖  

47. A copy of a letter from WALCO to H.B. Brady was shown to Mr 

Nunn it being an offer to purchase M 77/39 for $20,000.00 being a 

$15,000.00 payment by the end of July 2009 and the balance of 

$5,000.00 to be paid by 30 June 2010.  Mr Nunn said there was some 

delay receiving the final $5,000.00 but believes the sum of $5,000.00 

was paid before 27 November 2009.  

48. Mr Nunn was unable to explain why the final payment of $5,000.00 

was received before 27 November 2009 when it was not due until 30 

June 2010 under the terms of the sale agreement. 

49. Mr Nunn said he had access to any other correspondence relating and 

the acceptance of the terms of the contract for the sale of M 77/39 to 

WALCO. 

50. According to Mr Nunn when WALCO were ready to affect the 

transfer of M 77/39 the balance of the purchase price of $5,000.00 

was paid in November 2009.  Mr Nunn denied the balance of $5,000 

was paid as a consequence of the filing of the Exemption and the 

Forfeiture Application being lodged. 

51. Mr Lawton put to Mr Nunn it would have been prudent if H. B 

Brady had passed the obligation to meet the requirement to comply 

with the expenditure conditions on M 77/39 to WALCO. He said the 

economics of selling for a relatively low price and spending far more 

than that would have defied logic. Mr Nunn said he understood the 

compliance with the expenditure conditions be transferred to the 

buyer only on registration of the Transfer Document. 

52. Mr Nunn denied a suggestion by Mr Lawton the sale of M 77/39 was 

not a bona fide transaction. Mr Nunn said the sale of M 77/39 was 

organised at arm’s length from Mr Cousins who didn't join GPWA to 

whom M 77/39 was to be transferred until November 2009. Mr Nunn 
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said Mr Cousins was not involved with WALCO at the time it was 

agreed to sell M 77/39 to them. 

53. According to Mr Nunn, the board of H. B. Brady approved the sale 

of sale of M 77/39 to WALCO. The Transfer Document was drawn 

up upon WALCO advising to put its nominated receiving company 

into that document. Mr Nunn was unable to say who prepared the 

Transfer Document. 

54. In re-examination, Mr Nunn said if he had been aware that Mr 

Cousins had been involved with the purchase of M 77/39 through 

WALCO it would not have changed his attitude or that of the board 

of H. B. Brady of the two offers to purchase M 77/39 the better offer 

was from WALCO. 

55. In 2007 Mr Nunn said H. B. Brady had advertised to sell M 77/39 

out of necessity. H. B. Brady had at that time come out of 

administration and was debt free but with no capacity to borrow from 

banks nor did it have other funds. Mr Nunn explained H. B. Brady 

was able to continue its operations by raising funds from 

shareholders despite at that time H. B. Brady had a very tight cash 

position. The compromise H. B. Brady had was to sell the valuable 

asset in M 77/39 in order to raise additional cash to continue its 

manufacturing operations and not rely upon the reserve that M 77/39 

provided. However, the amount of cash H. B. Brady required was not 

able to be raised and M 77/39 was not sold. 

56. In summary that is the evidence called by H. B. Brady. 

57. Lake Hillman called its former director Mr Nixon to give evidence in 

this matter. Mr Nixon is a farmer and miner and holds a restricted 

quarry manager's certificate. 

58. Mr Nixon said he is no longer a director of Lake Hillman and has 

passed on his interest in that company onto his sons. 

59. Mr Nixon gave evidence his family and its companies have since 

1978 had an interest in the mining of gypsum. He and his family 

have held mining leases and before that they have mined the leases 

of Swan Portland Cement and later Cockburn Cement. 

60. According to the evidence of Nixon the purposes of mining gypsum 

was initially to supply the cement market.  After that Mr Nixon said 

he developed a considerable agricultural market for gypsum. In the 
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1990’s Mr Nixon said he developed an in situ heat leaching process 

involving using reticulated water. As a result of his experience with 

gypsum he produced gypsum for the agricultural, cement and plaster 

industry. 

61. Mr Nixon said he is still involved in the mining of gypsum with his 

sons.  Mr Nixon described the gypsum industry as pretty buoyant 

with some problems in getting access to resources in other locations. 

According to Mr Nixon, some of the gypsum resources had been in 

limbo for about two decades because they had been held up by a 

succession of exploration licences. 

62. In about 2007, as a result of an advertisement lodged in the ―Farm 

Weekly‖ by H. B. Brady, Mr Nixon said he spoke to Mr Cousins 

regarding the potential sale of M 77/39. Mr Nixon said Mr Cousins 

provided him with an estimate of the resource of gypsum on M 77/39 

as some 1,000,000 tonnes. The sale price for M 77/39 nominated by 

Mr Cousins at that time for M 77/39 was $150,000.00. 

63. As a consequence of that estimation, Mr Nixon said Lake Hillman 

entered into an option agreement with H. B. Brady by paying a 

$2,000.00 option fee. If Lake Hillman were to exercise the option 

Lake Hillman would pay to H. B. Brady the balance of the purchase 

price of $148,000.00 of the total sale price of $150,000.00. 

64. As a consequence of entering into the option agreement Mr Nixon 

said he went to M 77/39 and did his own assessment of the amount 

of the resource of gypsum located on M 77/39. Mr Nixon said he 

concluded there was nowhere near the resource of gypsum on M 

77/39 as claimed by Mr Cousins. 

65. As a consequence Mr Nixon said Lake Hillman did not proceed to 

exercise its option to purchase M 77/39 from H. B. Brady. 

66. In June 2009, Mr Nixon said he became aware that H. B. Brady was 

again interested in selling M 77/39. He understood there may have 

been some urgency for the sale of that tenement. 

67. Accordingly, Lake Hillman made a written offer to H. B. Brady to 

purchase M 77/39 for $15,000.00. That price was, according to Mr 

Nixon, a fair price for the amount of the resource of gypsum that he 

had calculated was on m 77/39 and he believed he was able to make 

it profitable. 
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68. Mr Nixon said the offer to purchase M 77/39 for the sum of 

$15,000.00 made to H.B. Brady was able to be paid by Lake Hillman 

within a few weeks of acceptance by H. B. Brady without conditions. 

69. The offer made by Lake Hillman to H. B. Brady was not accepted 

and Lake Hillman received notification of that. Mr Nixon said he 

then monitored M 77/39 and saw no transfer of ownership registered 

in some 5 months and thought it was a long duration to ―finalise a 

deal.‖ 

70. Mr Nixon described the mining proposal by WALCO for M 77/39 as 

inadequate.  

71. In cross examination, Mr Nixon said he considered the offer by Lake 

Hillman of $15,000.00 to H. B. Brady to purchase M 77/39 was a 

reasonable offer given the amount of the resource, the location and 

the need to develop a market for the gypsum. 

72. Mr Nixon also said Lake Hillman’s offer was a better offer than 

WALCO’s as it was without conditions despite the fact it was for an 

amount less than WALCO’s offer. 

73. In summary that is the evidence for Lake Hillman in this matter. 

Summary of Closing Submissions 

74. Mr Nash, Counsel for H. B. Brady submitted that three grounds 

under the provisions of the Mining Act exist for the recommendation 

to the Honourable Minister for the grant of the Exemption: 

 s.102(2)(e) of the Mining Act 

 s.102(2)(f) of the Mining Act, and; 

 s.102(3) of the Mining Act 

75. In summary, Mr Nash submitted that H. B. Brady relied upon s. 

102(2)(e) of the Mining Act as the Board was receiving offers for the 

sale of M 77/39 for a price of less than the minimum annual 

expenditure requirements. Accordingly, it made no economic sense 

to the board of H. B Brady to spend some $25,400.00 on the 

tenement when the best offer it received for its sale was $15,500.00.  

76. H. B. Brady  relied upon s. 102(2)(f) of the Mining Act as M 77/39 

has been a reserve source of gypsum for its major operation located 
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at M 77/41.  As M 77/41 had been sold and M 77/39 has also been 

sold but ownership not transferred, H.B. Brady submits M 77/39 is 

required to sustain the future operations of the proposed mining 

operation by WALCO. 

77. The final ground upon which H.  B. Brady relied for the Exemption 

is s. 102(3) of the Mining Act as M 77/39 had been maintained for 

many years in good standing by expending money on the tenement 

despite the existence of a full exemption from compliance with the 

expenditure conditions being granted. Attempts by H. B. Brady to 

sell M 77/39 have been ongoing for some years and in particular for 

the expenditure year ending 11 December 2009. 

78. The expenditure on M 77/41 has been significant over many years 

and counsel for H. B. Brady submits that is a matter the Honourable 

Minister should take into account when determining any 

recommendation made by this Court. 

79. In summary, counsel for Lake Hillman submits that s. 102(2) (e) of 

the Mining Act should not be interpreted as submitted by H. B. 

Brady. The economics of the expenditure on M 77/39 is based on the 

price of the commodity, labour costs or some other cost that suggests 

it is uneconomic to meet expenditure conditions and not that the sale 

price that can be achieved for the sale of the mining tenement, in this 

case M 77/39, makes it uneconomic to meet expenditure conditions. 

80. Pursuant to s. 102(2)(f) of the Mining Act, Lake Hillman submits 

there is no future mining operation to be sustained by H. B. Brady on 

M 77/39 as nothing has been done nor is proposed to be done by H. 

B. Brady in the future. Lake Hillman says the evidence is the mining 

operations may be done by GPWA apparently on behalf of WALCO. 

Lake Hillman submits that arrangement appears to be somewhat of a 

mystery based on the unexplained relationship between WALCO and 

GPWA. 

81. The various attempts to sell M 77/39 in the preceding 3 years is an 

indication, submits Lake Hillman, that H.B. Brady never intended to 

conduct mining operations and meet its expenditure conditions. 

82. In those circumstances Lake Hillman submits that despite an 

apparent buyer having been found for M 77/39 that should not be 

regarded as a valid reason to recommend the Exemption.  
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83. Lake Hillman also submits the Court is required to take into account 

the provisions of s. 102 (4) of the Mining Act. That section provides 

a Court when considering an application for exemption should have 

regard to the current grounds upon which any exemptions have been 

granted and the work done and money spent on the mining tenement 

by the holder thereof.  

84. In that regard, Lake Hillman, submits that for 19 years M 77/39 has 

not been worked, has not been used as a backup mine in the event M 

77/41 became flooded or waterlogged and M 77/39 has not had any 

expenditure of any nature been made upon it except for the payment 

of rent, rates and general administration costs. 

85. Further, the refusal of the Honourable Minister to grant the 

Exemption for M 77/39 for a further period of five years in 2007 

should also be taken into account. 

86. Lake Hillman also submits there is no evidence that M 77/41 and M 

77/39 have been granted project reporting status and, as such, no 

consideration should be had to the expenditure made on M 77/41. 

The Law 

87. The Mining Act and Regulations provides for the holder of a mining 

lease to meet annual expenditure conditions on mining or in 

connection with mining on a mining lease. An application may be 

made for exemption from the obligation to meet expenditure 

conditions. An objection may be lodged by any person to an 

application for exemption from expenditure conditions.  

88. For the purposes of these proceedings it is appropriate to outline the 

legislation applicable to these proceedings: 

 “ s. 102. Exemption from expenditure conditions 

  (1) Subject to this Act, on an application (an application for exemption) 

made, as prescribed, by the holder of a mining tenement (other than a retention 

licence) or his authorised agent prior to the end of the year to which the 

proposed exemption relates, or within the prescribed period after the end of 

that year, the holder may be granted a certificate of exemption in the 

prescribed form totally or partially exempting the mining tenement to which 

the application relates from the prescribed expenditure conditions relating 

thereto, in an amount not exceeding the amount required to be expended — 

 (a) in respect to any mining tenement other than a mining lease, in any one 

year; and 
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 (b) in respect to a mining lease, subject to subsection (7), in a period of 

5 years. 

  (2) A certificate of exemption may be granted for any of the following 

reasons — 

  

 (e) that the ground the subject of the mining tenement contains a mineral 

deposit which is uneconomic but which may reasonably be expected to 

become economic in the future or that at the relevant time economic or 

marketing problems are such as not to make the mining operations 

viable; 

 (f) that the ground the subject of the mining tenement contains mineral ore 

which is required to sustain the future operations of an existing or 

proposed mining operation; 

 (3) Notwithstanding that the reasons given for the application for exemption 

are not amongst those set out in subsection (2), a certificate of exemption 

may also be granted for any other reason which may be prescribed or 

which in the opinion of the Minister is sufficient to justify such 

exemption. 

  (4) When consideration is given to an application for exemption regard shall 

be had to the current grounds upon which exemptions have been granted 

and to the work done and the money spent on the mining tenement by the 

holder thereof.‖ 

  “ r. 31 Expenditure condition 

(1) The holder of a mining lease shall expend or cause to be expended in 

mining on or in connection with mining on the lease not less than 

$100 for each hectare or part thereof of the area of the lease with a 

minimum of $10 000 during each year of the term of the lease; but if 

the holder is directly engaged part-time or full-time in mining on the 

lease itself then an amount equivalent to the remuneration that the 

holder would be entitled to if engaged, under a contractual 

arrangement, in similar mining activity elsewhere in the district shall 

be deemed to have been expended: 

   Provided that where the area of a mining lease does not exceed 5 

hectares the minimum annual expenditure shall be $5 000. 

   (1a) Expenditure incurred under subregulation (1) during the month in 

which the anniversary date of the commencement of the term of the lease 

occurs may be treated by the holder as expenditure incurred in either the 

year immediately preceding that anniversary date or the year starting 

from such date. 

   (1b)The specific provisions in regulation 96C, relating to allowable 

expenditure and non-allowable expenditure for the purposes of 

calculating expenditure under a lease, apply when calculating 

expenditure under this regulation. 
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   (2) If a mining lease is surrendered then a pro rata reduction of the 

amount to be expended will apply in respect of each whole month from 

the date of surrender to the next anniversary date of the commencement 

of the term of the lease.‖ 

 “ r.146. Making an objection 

  (1) An objection shall be in the form of Form 16. 

  (2) An objection shall be made within — 

 (a) where the application being objected to is for a mining tenement 

relating to private land — 

 (i) 21 days of the day on which the person was served with a copy 

of notice required to be given under section 33(1); or 

 (ii) 35 days after the day on which the application is lodged, 

  whichever period ends later; or 

 (b) in any other case — 35 days after the day the application being 

objected to is lodged, 

  or such further period as the warden considers reasonable. 

  (3) The objector shall serve a copy of the objection on the applicant as soon 

as practicable after the objection is made.’ 

 

Consideration of the Evidence and Findings of Facts 

89. It is appropriate in determining this matter to consider the history of 

ownership, exemptions from expenditure conditions and expenditure 

relevant to M 77/39. 

90. M 77/39 was granted on 12 December 1984 until 11 December 2026. 

The original holder of that tenement was CSR Ltd. On 24 March 

1988, CSR Ltd transferred all of its interest in M 77/39 to H. B. 

Brady. 

91. For the expenditure years between 1989 and 1993 H. B. Brady, 

expanded following the amounts: 

1989: $94,907.00 

1990: $63,070.00 

1991: $44,128.00 

1992: $14,000.00 

1993: $  9,888.00 
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92. By application dated 24 January 1994, H.B. Brady made application 

for exemption from expenditure conditions for M 77/39 for a period 

of five years from 12 December 1992 to 11 December 1997. The 

reason stated for the exemption referred to s. 102 (2) (e) & (f) of the 

Mining Act. 

93. In summary, a Statutory Declaration dated 31 January 1994 from the 

technical manager for H. B. Brady, Mr Warren James Barbetti stated 

the size particles of gypsum being mined at the Lake Brown gypsum 

tenement, M 77/41, had a different particle size to the gypsum 

deposit at M 77/39 located at Lake Seabrook. Accordingly, the 

production using the gypsum from M 77/41 had been geared around 

that particle size and would require alteration to utilise gypsum from 

M 77/39. To achieve consistent quality of product in the market H. 

B. Brady considered it uneconomic to utilise the gypsum from M 

77/39 and would keep that tenement in reserve for future plaster 

production. The life of M 77/41 was estimated at 10 years from 

1994. 

94. Accordingly, an exemption from expenditure conditions was granted 

for the period sought from 12 December 1992 to 11 December 1997. 

95. Similar applications for exemption from expenditure conditions in 

respect to M 77/39, based on almost similar content in the 

accompanying statutory declaration were lodged with DMP in 1998 

and 2002. Exemption from compliance with expenditure conditions 

for a period of five years was granted in respect to M 77/39 on each 

application. 

96. In December 2007, a further application was made by H. B. Brady 

seeking a further exemption from compliance with expenditure 

conditions for M 77/39 for the period 12 December 2007 to 11 

December 2012. The application for exemption was signed by Mr 

Cousins and cited grounds pursuant to s. 102(2) (e)&(f) of the 

Mining Act as reasons for the requirement for exemption from 

expenditure conditions.  

97. By certificate dated 28 January 2009, the DMP granted an exemption 

from compliance with expenditure conditions for M 77/39 for only 1 

year ending 11 December 2008. The provisions of s. 102(2) (f) of the 

Mining Act was cited as the reason for which the exemption was 

granted. 
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98. Accordingly, from 12 December 2008 H. B. Brady was required to 

comply with the expenditure conditions for M 77/39 or seek a further 

exemption at the end of 2009 

99. Between the 1994 and 2008 expenditure years the only apparent 

expenditure on M 77/39 was the payment of rent, rates and 

administrative expenses.  The register held by DMP reveals that no 

expenditure was made by H. B Brady for mining operations on M 

77/39 during the same time. 

100. The evidence of Mr Nunn in support of the Exemption was 

consistent with the contents of the various statutory declarations 

lodged in request of the previous applications for exemption from 

expenditure for M 77/39 between 1994 and 2008. 

101. H. B. Brady suffered a serious cash-flow problem and to generate 

some money sought to sell M 77/39 by advertising it in the ―Farm 

Weekly‖. The desire of H. B. Brady to sell M 77/39 rather than mine 

it itself for agricultural gypsum indicates H. B. Brady had from that 

point in time no desire to mine the gypsum on M 77/39 for either its 

plaster business or for other purposes. 

102. In December 2007, H. B. Brady sold its plaster business to BGC but 

not its mining division. Accordingly, it continued to mine and 

stockpile gypsum from M 77/41 which it on sold to the agricultural 

industry. It is clear from this evidence that H. B. Brady was well 

aware of the significance of the supply of gypsum held by it on both 

M 77/39 and M 77/41. It is also clear H. B. Brady had the capacity at 

that time to mine gypsum on M 77/39.   

103. Eventually in late 2008, Mr Nunn said H. B. Brady sold its interests 

in M 77/41 to Cockburn Cement and also hoped to sell M 77/39 to 

Cockburn Cement as well. However, M 77/39 was not sold to 

Cockburn Cement. That evidence suggests it is fair to say that upon 

the sale of M 77/41, H. B. Brady ceased to be involved in the mining 

of gypsum despite the fact it continued to hold M 77/39. 

104. In 2007, H. B. Brady entered into an option agreement with Lake 

Hillman to purchase M 77/39 for $150,000.00. It is clear from that 

evidence H. B. Brady was seeking to divest itself of its interest in M 

77/39 and appeared unwilling to be involved in the mining of 

gypsum from that tenement.   It is incorrect on the part of Mr Nunn, 

to suggest that H. B. Brady only sought to divest its interest in M 

77/39 after the sale of M 77/41 to Cockburn Cement. 
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105. After the sale of the plasterboard business to BGC in December 2007 

and the sale of M 77/41 including its machinery and the rights in the 

development leases for the remainder of Lake Brown to Cockburn 

Cement on 12 December 2008, H. B. Brady no longer had any 

reason to claim, as it did in the statutory declaration of Mr Cousins 

dated 22 December 2009, the reasons still existed for exemption 

from expenditure condition relevant to the particle size and issues 

with the hopes of finding a plaster manufacturer with pre-grind as 

claimed under s. 102(2) (e) of the Mining Act. This ground as a basis 

for the Exemption in 2009 is without basis and is, in my opinion, 

nonsense. 

106. The incompatibility of the size of the gypsum particles produced 

from M 77/41 and M 77/39 should never have been a surprise to H. 

B. Brady. That issue had been identified as early as 1994 and 

referred to in the statutory declaration of Mr Barbetti. According to 

Mr Nunn, the sale of M 77/41 was finalised in July 2008, although 

not registered until December 2008. Therefore from July 2008 it 

must have been clear to H. B. Brady that Cockburn Cement was not 

interested in purchasing M 77/39. Similarly the statutory declaration 

by Mr Cousins dated 22 December 2009 outlining the above as the 

basis under s. 102(2)(f) of the Mining Act was in my opinion without 

basis as the any reason for H. B. Brady to refer to those grounds 

passed on the sale of the plasterboard business in 2007 and the sale 

of M 77/41 in December 2008. That was well known to H. B. Brady 

by July 2008. This ground as a basis for the Exemption is also 

without basis and is, in my opinion, nonsense. 

107. The only basis upon which H. B. Brady could rely for the grant of 

the Exemption is the sale of M 77/39. However, the evidence in this 

matter, in my opinion, calls into question the bona fides of the sale of 

M 77/39.  

108. The transfer of M 77/39 has not been registered with the DMP and 

according to Mr Nunn is being held pending the outcome of the 

Exemption and the Forfeiture Application. Mr Nunn said the full 

purchase price for M 77/39 has been paid by WALCO to H. B. 

Brady.  

109. The evidence of Mr Nunn calls into question why the whole 

purchase price would be paid by WALCO in the full knowledge the 

Objection and Forfeiture Application has not been resolved and final 

payment was not due until mid 2010.  
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110. According to Mr Nunn, GPWA is the nominee receiving company 

for WALCO. An undated and unsigned mining proposal by WALCO 

for M 77/39 was produced into evidence. On that evidence I am 

unable to determine who it is that intends to carry out the future 

mining operations on M 77/39. Having observed the evidence given 

by Mr Nunn in this regard I conclude that he is also unsure as well. 

111. The ASIC company search for GPWA shows this company was not 

registered until 17 November 2009. Mr Cousins is a Director, 

secretary and share holder for GPWA. His co-director and other 

share holder is Keith Jackson who is, according to Mr Nunn, a 

director of WALCO. 

112. Mr Nunn said he had no idea that Mr Cousins was associated with 

GPWA. Mr Nunn seemed to have little understanding of what was 

occurring in respect to the transfer of M 77/39 following the 

acceptance of the offer from WALCO. No documentation supporting 

the sale of M 77/39 was produced by H. B. Brady. 

113. The apparent lack of documents associated with the transfer of M 

77/39 is also surprising to say the least. The involvement of Mr 

Cousins in the sale and purchase of M 77/39 on behalf of H. B. 

Brady and GPWA, apparently without the knowledge of Mr Nunn 

and the board of H. B. Brady is to say the least alarming. 

114. The lack of understanding by Mr Nunn as to the details of the sale of 

M 77/39 is, to say the least, also beyond belief. 

115. I find it impossible to believe the sale of M 77/39 from H. B. Brady 

to WALCO on the basis of the letter of offer somehow morphed into 

a sale to a nominee company that did not exist at the time the offer 

was made by WALCO and was only registered several days prior to 

the signing of the Transfer Document. The Chairman of the Board of 

H. B. Brady, Mr Nunn seemed in his evidence to have very little 

understanding of how that occurred save to say GPWA was the 

nominee of WALCO. I do not believe that evidence from Mr Nunn. 

116. It is fair to say the inferences that could reasonably draw, either 

singularly or in various combinations, to these matters is the sale of 

M 77/39 lacks bona fides and is a sham, that H. B. Brady has been 

mislead by its company secretary who has failed to disclose his 

interest in the transaction, or that this is an attempt by various parties 

to mislead the court in an attempt to obtain a recommendation to the 

Honourable Minister favourable to H. B. Brady. 
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117. The evidence of Mr Nunn as to what occurred in respect to the sale 

of M 77/39 from H. B. Brady to WALCO or GPWA was 

unconvincing, unbelievable and incredible.   

118. I do not propose to make any specific finding as to the precise 

circumstances in which the sale of M 77/39 is purported to have 

occurred. However, I find the circumstances in which the sale of M 

77/39 occurred are odd and show all the hall marks of lacking in 

bona fides and a sham.  

119. In Angelopoulos v Johnsons Well Mining NL & anor [2002] 

WAMW 22 Warden Calder said the following: 

“I agree with Mr Aristei that a mere change of 

ownership should not constitute a sufficient reason 

for the granting of a certificate of exemption. 

Common business sense and good business 

practice required that before tenement acquisitions 

were made the status of the tenements should have 

been ascertained and, if they were seen to be 

potentially at risk, the purchaser should have taken 

steps to ensure that it was protected commercially 

should there be forfeiture. In other words, tenement 

acquisition brings not only potential benefits but 

also potential risks, including forfeiture arising out 

of noncompliance by the vendor with legislative 

requirements where such noncompliance may lead 

to forfeiture of the subject tenements. In this case 

ACM, at all material times, was, or should have 

been, aware of the outstanding plaints for 

forfeiture, all of which were noted in the register 

for all four tenements.” 

120. I agree with the comments by Warden Calder and consider those 

comments are equally applicable to this matter. H. B. Brady, 

WALCO and GPWA through their common link of Mr Cousins must 

be taken to be fully aware of the circumstances of the transaction of 

the purported sale of M 77/39, the Exemption, the Objection and the 

Plaint and the potential consequences of all the possible outcomes. 

121. It is appropriate at this time to consider the evidence of Mr Nixon in 

respect to his dealings with the mining of gypsum. Mr Nixon has 

been involved in the mining of gypsum since 1978. He holds a 
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restricted quarry managers certificate. Through his family company, 

Lake Hillman, he has extensive experience in the mining and 

processing of gypsum. He has over the years developed a 

considerable agricultural market for gypsum, developed  an in situ 

heap leaching process for gypsum involving reticulated water, has 

experience in producing agricultural gypsum and industrial gypsum 

for the cement and plaster industry. 

122. Mr Nixon described the gypsum in industry and is generally pretty 

buoyant but having a few problems, which he described as getting 

access to resources, spread over a number of locations.  He described 

having difficulty in accessing gypsum resources because they have 

been locked for some two decades in a succession of exploration 

licences.  

123. I find Mr Nixon to be a man with a broad understanding of the 

mining and use of gypsum. His experience has not been contained to 

one aspect of the use of gypsum as has that of Mr Nunn. Mr Nixon is 

in my opinion an expert in the mining and use of gypsum. He has a 

good insight into gypsum industry and particularly the difficulties 

being experienced in accessing resources of gypsum. 

124. I find the evidence of Mr Nixon to be credible, reliable and balanced 

despite his interest in the outcome of this matter. 

125. I find the evidence of Mr Nunn, reveals that no interest was shown 

by H. B. Brady in the economic value of gypsum on M 77/39 outside 

the plaster and cement industry until about 2006. The interest until 

2006 in the gypsum on M 77/39 was only as a reserve resource in the 

event of flooding of the primary source of gypsum located on M 

77/41. It is of note that since 1992 the reserve of gypsum contained 

on M 77/39 has not been called upon by H. B. Brady to used as a 

supplement to M 77/41. The expenditure reports contained on the 

DMP registers reveals no expenditure other than for rent, rates and 

administration has been spent on M 77/39 since 1992. 

126. In 2006 when H. B. Brady was suffering a cash-flow problem the 

sale of M 77/39 to the agricultural gypsum sector was considered to 

be an expedient method of generating a cash flow. That evidence of 

Mr Nunn is somewhat surprising and demonstrates that H. B. Brady 

did not give consideration to the mining and sale of the gypsum from 

M 77/39 for agricultural purposes.  
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127. It is of little surprise that on the offer of sale of M 77/39 in the ―Farm 

Weekly‖ interest was generated by people of the ilk of Mr Nixon and 

discussions were had with H. B. Brady, through Mr Cousins, 

resulting in the preparation of the Lake Hillman option agreement for 

the purchase M 77/39. 

128. The steps taken by Mr Nixon by conducting his own quantitative 

survey of the gypsum resource on M 77/39 is not at all surprising. 

129. I also find it of little surprise, given the evidence of Mr Nixon, that 

five people predominately from agricultural regions also made 

contact with H. B. Brady between 2007 and 2009 to inquire about 

purchasing M 77/39. 

130. Mr Nixon’s evidence the market for agricultural gypsum is generally 

buoyant clearly undermines any suggestion by H. B. Brady there are 

economic or marketing reasons why the Exemption should be 

granted pursuant to s. 202(2(e) of the Mining Act.  

131. The intention of the Mining Act and Regulations is to encourage the 

exploitation of the mineral wealth of this state in a planned and 

methodical manner and to that end imposes upon the holders of 

mining tenements the obligation to meet annual expenditure 

conditions on mining operations. 

132. The Mining Act and Regulations also provide various grounds upon 

which the holder of a mining tenement may seek exemption from 

meeting the annual expenditure conditions. Whilst there is no limit 

under the Mining Act or Regulations as the length of time that 

exemption from expenditure conditions may be granted it would 

appear to me that, given the intention of the Mining Act and 

Regulations to exploit the mineral wealth of this State, the failure to 

comply with expenditure conditions over long periods of time, even 

with an exemption from expenditure conditions, must raise serious 

considerations as to whether the tenement holder has either the 

intention or the physical and/or financial capacity to exploit the 

mineral wealth contained on the mining tenement. 

133. The failure to raise those serious considerations may cause the 

mineral wealth of this State to be either not exploited or under 

exploited and therefore defeat the intention of the Mining Act and 

Regulations. This case is, in my opinion, a case in which those 

serious considerations must be seriously considered.  
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134. I find upon the evidence of Mr Nixon there is a buoyant and 

economic market for gypsum for use in the agricultural industry.  

135. I find upon the evidence of Mr Nixon and Mr Nunn is and has been 

for many years a buoyant demand by the agricultural sector of this 

State for access to access gypsum deposits for use in agriculture. 

136. I find on the evidence that H. B. Brady has never had any serious 

intention to conduct mining operations on M 77/39 since at least 

2006. It is questionable that H. B. Brady has had any real intentions 

to mine M 77/39 since about 1992. 

137. I find upon the evidence there is no basis contained within s. 102 (2), 

(3) or (4) of the Mining Act that supports the granting of the 

Exemption notwithstanding there appears to be a buyer for M 77/39. 

138. I do not accept as logical or credible upon the evidence that Mr 

Cousins, the company secretary of H. B. Brady for some time and a 

director and secretary of GPWA and a person intimately involved in 

the attempt to sell M 77/39 to Lake Hillman in 2008, needs time to 

conduct feasibility studies and economic evaluations on M 77/39 

before GPWA finally commitments to the purchase of M 77/39 and 

the submission of a mining plan. GPWA has committed to the sale of 

M 77/39 and has paid the entire purchase price. It defies logic that 

the entire payment for the purchase price of M 77/39 would be made 

in November 2009 when these matters remain outstanding in 

circumstances that final payment was not due until mid 2010. 

139. I find upon the evidence, particularly that of Mr Nunn, that Mr 

Cousins involvement in the transactions between H. B. Brady, 

WALCO and GPWA is both alarming, questionable and of concern.   

140. I find the Minister should be made aware that M 77/39 has been 

subject to an exemption from expenditure conditions for some 16 

years in circumstances in which a buoyant and economic market in 

the agricultural industry for the gypsum has existed. 

141. Pursuant to s. 102(4) of the Mining Act, I am required to consider the 

current grounds upon which an exemption has been granted, the 

work done and the money spent on the M 77/39 by H. B. Brady. 

142. In considering those matters, I find it telling against making a 

recommendation favourable to the grant of the Exemption from 

expenditure condition for M 77/39. Put simply H. B. Hardy has 
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enjoyed the benefits of an exemption from compliance with 

expenditure conditions on M 77/39 since 1994. The grounds upon 

which the exemption from expenditure conditions have been granted 

in the past 16 years has been almost identical on each year.  No 

mining has occurred on M 77/39 as indicated in the expenditure 

records of the DMP register for at least 16 years.  

143. The only expenditure on M 77/39 in those 16 years has been on rent 

and rates, both of which are required by various Acts of Parliament. 

The failure to pay rent and rates is a requirement of the Mining Act 

and Regulations and the Local Government Act. The failure to pay 

the rent or rates will result in forfeiture of the mining tenement. 

144. The evidence from Mr Nunn that M 77/39 was a reserve resource 

and not a resource that H. B. Brady intended to mine in the future is 

also telling.  

145. H. B. Brady seeks the Exemption for effectively the same reasons it 

has been granted over the past 16 years. I find none of those reasons 

in my opinion now exist. I find the purported sale of M 77/39 

demonstrates questionable bona fides and is a sham. 

146. I find upon the evidence produced at this hearing there has been, in 

my opinion, nothing sufficient raised under s. 102(2), (3) or (4) of 

the Mining Act that would justify a recommendation to the 

Honourable Minister for the grant of the Exemption. 

147. Accordingly, I recommend to the Honourable Minister the 

Exemption from expenditure condition for M 77/39 is refused. 

148. The Forfeiture Application is adjourned pending the determination 

by the Honourable Minister following the recommendation in respect 

to the Exemption.  

149. I will hear the parties on the issue of costs. 

 

 

   


