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 BACKGROUND 

1.  This is an application bought by Anne Poelina (―Ms Poelina‖) 

seeking an extension of time in which to lodge objections (―the 

Extensions‖) to the applications for Mining Lease 04/453(―the M‖) and 

Miscellaneous Licence 04/58 (―the L‖). The Extensions were received by 

the Mining Registrar at Karratha on 10
th

 May 2011. The Extensions are 

approximately 110 days late in being lodged. 

2. The applicant for the M and the L is Blackfin Pty Ltd (―Blackfin‖). 

Blackfin is a wholly-owned subsidiary of Rey Resources Limited (―Rey‖). 

The M and the L are located on the Liveringa Pastoral Lease in the 

Kimberley region of WA. Blackfin proposes to develop the Duchess 

Paradise Mine (―the Duchess‖) to recover thermal coal. Blackfin proposes 

to transport the thermal coal from the Duchess to the port facilities at 

Derby from where the thermal coal will be exported overseas.  

3. The application for the M and the L were both lodged with the 

Mining Registrar at Karratha on 17
th

 December 2010. The closing date for 

objections to the application for the M and the L was 21
st
 January 2011. 

The lease holders for the Liveringa Pastoral Lease, Clover Cattle 

Company Pty Ltd (―Clover‖), lodged objections to the application for the 

M and the L on 28
th

 March 2011. An extension of time was granted by the 

Warden at Karratha to lodge the late objections. The objections by Clover 

have not been heard by the Warden.  

4. Ms Poelina has filed in support of the Extensions three affidavits of 

evidence. The first two affidavits were sworn by Ms Poelina on 10
th
 June 

and 7
th
 November 2011. The final affidavit is that of Ms Josie Walker, the 

solicitor for Ms Poelina and was sworn on 9
th

 June 2011. 

5. Blackfin opposes the Extensions being granted to Ms Poelina. In 

opposition to the Extensions, Blackfin rely upon the affidavit and 

attachments of Kevin John Wilson (―Mr Wilson‖) sworn 30
th

 September 

2011. 

EVIDENCE OF THE PROPOSED OBJECTOR 

6. In summary, Ms Poelina states in her affidavits that she is a Nyikina 

traditional owner and member of the Nyikina Mangala Native Title Claim 

Group (―NMNTC‖). Blackfin’s proposals for the M and the L will 

according to Ms Poelina affect her traditional land by disadvantaging the 

quality of the environment and will have a negative impact on the 
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physical, mental, cultural and spiritual health of her extended indigenous 

family and other local people throughout the Fitzroy River catchment.  

7. Ms Poelina said she was aware that over the past several years, Rey 

had been talking to the NMNTC about plans to mine the Duchess. She 

had the impression that Rey would inform the NMNTC when it intended 

to lodge a mining tenement application over the area.  

8. On 22
nd

 June 2010, Ms Poelina states she attended a meeting was 

held between the NMNTC working group and representatives of Rey. 

However, she said she does not recall anything being said at that meeting 

that made her expect applications for mining tenements would be lodged 

by Rey in the near future. She certainly does not recall a company named 

as Blackfin being mentioned. 

9. However, in late February 2011, Ms Poelina deposed she became 

aware through the NMNTC native title representative body the Kimberley 

Land Council (―KLC‖) that Rey were considering lodging mining leases 

over her traditional lands. At about the same time Ms Poelina said she 

became aware of a meeting between Rey and the NMNTC working group 

scheduled for mid March 2011(―the Meeting‖). The Meeting occurred 

between 15 and 17 March 2011 at the remote Jarimadangah Burru 

Aboriginal Community.  

10. According to Ms Poelina, representatives of Rey and the KLC 

attended the Meeting. Repetitive of Rey were only present for part of the 

Meeting. The Meeting lasted for about 3 days. Ms Poelina states she does 

not recall the name Blackfin being mentioned. There were no projection 

facilities available at the Meeting. The presentation slides referred to by 

Rey were paper copies and not slides. Ms Poelina said she and other 

participants at the Meeting were given a copy of the papers to take home. 

Ms Poelina said she has a copy of the hardcopies of the presentation 

papers at home. 

11. At the Meeting, Ms Poelina states she was told by the KLC the 

deadline for lodging Native Title objections to the application was May 

2011. According to Ms Poelina, no reference was made to any mining 

tenement application numbers referred to. 

12. At the time of the Meeting, Ms Poelina said she was not aware of the 

distinction between a Native Title Claim objection and an objection under 

the Mining Act. After the Meeting, Ms Poelina said she approached a 

colleague of hers and also Ms Josie Walker of the Environmental 
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Defenders Office (―Ms Walker‖) to assist her in lodging a personal 

objection to the applications for the M and the L. 

13. Ms Walker deposes in her affidavit she first spoke to Ms Poelina 

about coal mining in the vicinity of the Paradise Community while she 

was in Broome on 3
rd

 March 2011. Ms Walker said Ms Poelina was 

concerned about an application for a mining lease which she believed had 

been lodged by Rey in the area of the Paradise Community. On the same 

day, Ms Walker stated she contacted staff in her office in Perth and asked 

a colleague to carry out searches for mining tenement applications by Rey 

Resources in the vicinity of the Paradise Community. 

14. Two pending mining tenement applications for exploration licences 

by Rey Kimberley Pty Ltd, being E 04/2061 and 2062, and two current 

exploration licences held by Rey Resources Ltd numbered EP 457 and 

458 were discovered. That information was passed to Ms Poelina on or 

about 15
th
 April 2011. However, Ms Walker states that Ms Poelina again 

expressed her belief there were other pending mining lease applications 

by Rey in the area and wanted to object to them. 

15. Ms Walker deposes she carried out further enquiries between 15
th
 

and 21
st
 April 2011 with the Department of Mines in Perth by searching 

the names of Rey Resources and Rey Kimberley and similar names to 

ascertain if mining tenement applications had been made in the area of the 

Paradise Community. She failed to find any such applications. 

16. On or about 3
rd

 May 2011, Ms Walker said she spoke to the Mining 

Registrar in Perth and was told that no mining lease applications had been 

lodged for the Duchess Paradise area. Between 5
th
 and 15

th
 May 2011 Ms 

Walker was on leave.  

17. On her return to work on 16
th

 May 2011, Ms Walker said she was 

informed by Ms Poelina that on or about 6
th

 May 2011 she had obtained 

through a colleague the details of the application for the M and the L that 

had been lodged by Blackfin. Ms Poelina advised Ms Walker she had 

lodged an objection to both the M and the L with the Mining Registrar at 

Karratha on or about 6
th

 May 2011. 

18. Ms Poelina further deposes during the months of December to 

February in each year is the wet season in the Kimberley region of 

Western Australia. In that time aboriginal people attend to cultural 

business and recreational leave. Aboriginal people are principally focused 

on the family, cultural and community obligations and likely to have less 

interaction with non-aboriginal people.  
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19. The wet season can, according to Ms Poelina, also make travel and 

communications difficult. Ms Poelina said in her experience mining 

companies usually cease work during the wet season and she would 

therefore not expect to be dealing with mining company negotiations in 

that time.  

20. Ms Poelina deposes she was never informed by the KLC that Rey 

had advised the KLC that applications for the M and the L had been 

lodged. Further, Ms Poelina states she has never seen the newspaper 

advertisement for the applications for the M and the L. 

EVIDENCE OF THE APPLICANT IN OPPOSITION 

21. Mr Wilson is the managing director of Rey and deposes that Blackfin 

is a wholly owned subsidiary company of Rey. Blackfin is the holder of 

31 mining tenements and 5 applications for mining tenements under the 

Mining Act (1978) WA (―the Act‖) all of which are located in the 

Canning Basin region of Western Australia. 

22. The Duchess is being developed by Rey and Blackfin to mine export 

quality coal in a project estimated by Mr Wilson to last approximately 20 

years. The area subject to the Duchess is currently subject of a public 

environmental review under the Environmental Protection Act. 

23. Mr Wilson deposes the NMNTC are the traditional owners of the 

land in the Canning Basin region of Western Australia including those 

areas the subject of the application for the M and the L.  Since 2007, Rey 

and Blackfin have engaged through negotiation with the KLC the 

representatives of the NMNTC over native title issues.  According to Mr 

Wilson, Rey have kept the KLC informed of its intentions and progress in 

relation to its activities. On 13
th

 July 2009, Mr Wilson said Rey advised 

the KLC of its intentions to lodge a mining lease application in relation to 

the Duchess.  

24. On 20
th
 December 2010, Mr Wilson and other representatives of Rey 

attended the offices of the KLC and informed them that 3 days earlier the 

application for the M and the L had been lodged. Further in accordance 

with the provisions of the Act and the Mining Regulations (―the 

Regulations‖) a copy of the application for the M and the L was served 

upon the KLC. A copy of the newspaper advertisement for the application 

for the M and the L was also forwarded to the KLC on 10
th
 February 

2011. 
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25. Mr Wilson confirmed in his affidavits that 2 meetings were held with 

members of the NMNTC.  The first meeting was held on or about 21
st
 

June 2010 and the second meeting was held on the 16
th
 March 2011. Both 

meetings were held at the Jarlmadangah Community and facilitated by 

representatives of the KLC. According to Mr Wilson at the Meeting the 

KLC requested the representatives of Rey and Blackfin only communicate 

through the KLC and not with members of the NMNTC.  

26. Mr Wilson noted Ms Poelina was present at both meetings. He also 

produced copies of the slides handed to those present at the Meeting. One 

of the slides shows that Blackfin is a subsidiary of Rey and the 

applications for the M and the L had been lodged with the Department of 

Mines. 

ISSUES RAISED BY THE PARTIES  

27. The primary issue raised by Blackfin is whether the test for the 

Extensions is that provided in s. 42(3) & 75(4) of the Act that ―the 

warden is satisfied that there are reasonable grounds for late 

lodgement" or that prescribed by r. 146(2) of the Regulations ―or such 

further period as the warden considers reasonable.‖ 

28. Blackfin submits there is a direct inconsistency between the tests 

provided by s. 42(3) & 75(4) of the Act and r. 146(2) of the Regulations. 

Accordingly, in accordance with s. 43(1) of the Interpretation Act 1984 

(WA) the subsidiary legislation contained in r. 146(2) of the Regulations 

is void to the extent of the inconsistency with s. 42(3) & 75(4) of the Act. 

29. The practical effect of the submission by Blackfin is to challenge the 

source of the power for a warden to extend time for the lodgement of an 

objection to a miscellaneous licence and a mining lease application from 

subsidiary legislation (r. 146(2) to the written law s. 42(3) & 75(4)). 

Accordingly, this will change the focus of the test a warden is to consider 

from whether the period sought was reasonable in the circumstances as 

established in Molopo Australia Ltd v Eastern Gold NL [1989] WAR 

270 (―Molopo‖) to whether the warden is satisfied there are reasonable 

grounds for the late lodgement.  

30. Ms Poelina submits the principal provision that deals with the 

Extensions is s. 42(1) & 75(1) of the Act as it establishes the prescribed 

time and manner in which lodgement or notification of the objection to an 

application for the miscellaneous licence or mining lease application is 

made. The prescribed time in which to lodge an application for a 

miscellaneous licence or a mining lease application is established by r. 
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146 of the Regulations. Regulation 146 contemplates the possibility of an 

objection being lodged outside of the specified prescribed times by the 

use of the words ―or such further period as the warden considers 

reasonable.‖  

31. Further, Ms Poelina submits the reference in s. 42(1) & 75(1) of the 

Act to prescribed time logically needs to include the possibility of an 

extension to lodge an objection outside of the specific time periods 

otherwise late objections would be invalid. Such an interpretation would 

be inconsistent with the interaction between the then inflexible approach 

of the Act and the flexibility allowed in the Regulations as was 

determined by the court in Molopo. 

32. Section 42(3) & 75(4) of the Act, submits Ms Poelina, is not 

concerned with the lodgement of objections but rather circumstances in 

which the warden is required to conduct a hearing in respect to objections 

to mining tenement applications. The words ―prescribed time‖ contained 

in s. 42(3) & 75(4) of the Act should be interpreted consistently with s. 

42(1) & 75(1) of the Act as meaning either the time specified in r. 146 of 

the Regulations or such further period as the warden considers reasonable. 

It is further submitted that if the objection is accepted by the warden 

pursuant to r. 146 of the Regulations it is within the prescribed time 

pursuant to s. 42(3)(a) & 75(4)(a) of the Act and the warden need not to 

be satisfied there are reasonable grounds for late lodgement pursuant to s. 

42(3)(b) & 75(4)(b) of the Act 

33. Ms Poelina submits if the warden does not extend time to accept a 

late objection pursuant to r. 146 of the Regulations there is an alternative 

basis in which to extend time to lodge a late objection pursuant to the 

reasonable cause test pursuant to s. 42(3)(b) & 75(4)(b) of the Act.  

34. Blackfin rejects the proposed construction of s. 42(3) & 75(4) of the 

Act and r. 146 of the Regulations by Ms Poelina and submits the two tests 

cannot apply together or in the alternative. 

THE LAW 

35. The law pertaining to applications for miscellaneous licences is the 

same as that pertaining to applications for prospecting licences pursuant to 

s. 92 of the Act. 

36. At the time the court considered Molopo, s. 42(1) & 75(2) of the Act 

that provided for the lodgement of objections to applications for mining 

leases stated  the following: 
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 ―(2) A person who desires to object to the granting of the application shall lodge 

at the office of the mining registrar a notice of objection within the prescribed time 

and in the prescribed manner and is entitled to be heard by the warden in opposition to 

the grant of the application .‖ 

37. An identical provision to the then s. 75(2) of the Act existed within s. 

42(2) of the Act and provided for a person to object to an application for a 

miscellaneous licence.  

38. The prescribed time and manner in which an application for a mining 

lease or miscellaneous licence was to be lodged was contained at the time 

the court considered Molopo in r. 67 of the Regulations and stated: 

―67. Within 30 days of the date of application for a mining tenement or such further 

period as the Warden considers reasonable any person may upon payment of the 

prescribed fee lodged at the office of the Mining Registrar an objection in the Form 

No 16 in the First Schedule and the objector shall serve a copy of such objection on 

the applicant.‖ 

39. In Molopo the court determined the question to be asked by the 

warden in deciding whether or not to extend time to lodge a late objection 

was whether the additional period being sought is reasonable. On that 

point the His Honour Justice Walsh said at page 278 the following: 

―The warden should have been asking himself, was the period of extension sought 

reasonable, rather than, was there reasonable cause for the extension? The 

circumstances of the telephone inquiries and the incorrect advice received from the 

Mines Department staff were matters to be taken into consideration, together with 

other relevant factors, in the determination of the question whether, in all the 

circumstances, ―the period of extension sought was reasonable." 

40. Since the decision in Molopo various amendments have been made 

to the Act relevant to the making of an application for a mining lease and 

a miscellaneous licence (s. 74 and s. 41 of the Act) and the provisions for 

the lodging an objection thereto (s. 75(1) and (4) and s. 42(1) & (3) of the 

Act). Section 75 of the Act states: 

―75 Determination of Application for Mining Lease 

(1) A person who wishes to object to the granting of an application for a mining 

lease shall lodge a notice of objection within the prescribed time and in the 

prescribed manner.  

(1a) A person is not entitled to lodge a notice of objection the basis for the objection 

is that there is no significant mineralisation in, on or under the land to which the 

application relates. 
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(2) Subject to subsection (2a), if no notice of objection is lodged within the 

prescribed time, or any notice of objection is withdrawn, the mining registrar shall, 

unless subsection (4)(b) applies, forward to the Minister a report which 

recommends the grant or refusal of the mining lease and sets out the reasons for 

that recommendation. 

(2a) If the application for the mining lease is accompanied by the documentation 

referred to in section 74(1) (ca) (ii), the mining registrar shall not forward a report 

under subsection (2) unless – 

(a) the mining registrar has received a copy of the section 74A report in relation to 

the application; and 

(b) the section 74A report states that there is a significant mineralisation in, on or 

under the land to which the application relates. 

(3) The mining registrar shall – 

(a) recommend the grant of the mining lease if satisfied that the applicant has 

complied in all respects with the provisions of this Act; or 

(b) recommend the refusal of the mining lease if not so satisfied. 

(4) Subject to subsection (4a), if a notice of objection - 

(a) is lodged within the prescribed time; or 

(b) is not lodged within the prescribed time but is lodged before the mining 

registrar has forwarded a report to the Minister under subsection (2) and the 

warden is satisfied that there are reasonable grounds for late lodgement, 

and the notice of objection is not withdrawn, the warden shall hear the 

application for the mining lease on a day appointed by the warden and may give 

any person who has lodged such notice of objection an opportunity to be heard. 

 (4a) If the application for the mining lease is accompanied by the documentation 

referred to in section 74(1) (ca) (ii), the warden shall not hear the application 

unless – 

(a) the warden has received a copy of the section 74A report in relation to the 

application; and 

(b) the section 74A report states that there is significant mineralisation in, on or 

under the land to which the application relates.‖  

41. Section 42 of the Act applies pursuant to s. 92 of the Act when 

dealing with applications for miscellaneous licence applications and 

states: 

 “42. Determination of application for prospecting licence 
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 (1) A person who wishes to object to the granting of an application for a prospecting 

licence shall lodge a notice of objection within the prescribed time and in the 

prescribed manner. 

(2) Where no notice of objection is lodged within the prescribed time, or any notice of   

objection is withdrawn, the mining registrar may — 

 (a) grant the prospecting licence if satisfied that the applicant has complied in all 

respects with the provisions of this Act; or 

 (b) refuse the prospecting licence if not so satisfied. 

 (3) Where a notice of objection — 

 (a) is lodged within the prescribed time; or 

 (b) is not lodged within the prescribed time but is lodged before the mining 

registrar has granted or refused the prospecting licence under subsection (2) 

and the warden is satisfied that there are reasonable grounds for late 

lodgement, 

  and the notice of objection is not withdrawn, the warden shall hear and determine the 

application for the prospecting licence on a day appointed by the warden and may 

give any person who has lodged such a notice of objection an opportunity to be 

heard.‖ 

  

42. Amendments made to s. 42 & 75 of the Act in 2004, provided for the 

mining registrar to grant or refuse an application for a miscellaneous 

licence where no objection had been lodged within the prescribed time or 

an objection had been withdrawn and to make a recommendation for the 

grant or refusal of an application for a mining lease to the Hon Minister 

for Mines where either no objections had been lodged or where an 

objection had been lodged but later withdrawn. (see: s. 42(2), 75(2), (2a) 

& (3) of the Act). 

43. In the second reading speech to the Mining Amendment Bill 1994 on 

13
th
 September 1994, that being the amendment to the Act in which s. 42 

& 75 in substantially their present form were enacted, the then Hon. 

Minister for Mines, Mr  George Cash, said the following: 

―In the past wardens have been required to deal with time-consuming non-contentious 

administrative matters. It is now intended to streamline and improve the operations of 

the Act by providing that only disputed matters need to be heard before the warden. 

The mining registrar will deal with non-disputed matters relating to applications for 

mining tenements. The Act currently provides a prospecting licence and miscellaneous 

licence is granted by the warden while exploration licences, retention licences, mining 

leases and general purpose leases are recommended by the warden to the Minister. 

Any objection is lodged against these applications are heard in open court by the 

warden. It is proposed that the mining registrar grant a prospecting licences and 

miscellaneous licences and recommend the approval of exploration licences, retention 



[2011] WAMW 20 
 

Blackfin P/L v Poelina [2011] WAMW 20 Page 12 

licences, mining leases and general purpose lease provided no objections have been 

lodged and all of the provisions of the Act have been complied with. The mining 

registrar will also be able to refuse or recommend refusal of applications, as the case 

requires, if the provisions of the Act have not been complied with. 

In cases where objections have been lodged the applications will be dealt with by the 

warden in the same manner as presently provided under the Act; that is, in open court. 

Where applications are awaiting determination by the mining registrar provision has 

been included for an application to be referred to the warden for hearing in open court 

where late objection has been lodged and the reason for late objection has been 

accepted by the warden. If the warden refuses to accept the reasons for late lodgement 

of the objection, the mining registrar may deal with that application.‖ 

44. Regulation 67 of the Regulations, as it was at the time of Molopo, 

was repealed on 9 March 2007. On the same date r. 146 of the Mining 

Regulations was promulgated in almost identical terms to the repealed r. 

67. Regulation 146 of the Regulations was amended on 15 January 2010 

and relevant to these proceedings now states: 

―146 Making an Objection 

(1) An objection shall be in the form of Form 16. 

(2) An objection shall be made within – 

(a) where the application being objected to is for a mining tenement relating to 

private land – 

i. 21 days of the day on which the person was served with a copy of the 

notice required to be given under section 33(1); or 

ii. 35 days after the day on which the application is lodged, 

whichever period ends later; or 

(b)  in any other case - 35 days after the day the application being objected to is 

lodged, 

or such further period as the warden considers reasonable. 

(3) The objector shall serve a copy of the objection on the applicant as soon as 

practicable after the objection is made.‖ 

45. The amendments made to s. 75 of the Act by the Mining Amendment 

Act 1994 whilst streamlining the approval process for miscellaneous 

licences and mining lease applications where no objection has been 

lodged or had been lodged but later withdrawn has been now complicated 

by a procedure that makes two separate and distinct tests in which a 
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warden may consider applications for extensions of time to lodge late 

objections to either a miscellaneous licence or a mining lease application. 

46.  The effect of the provisions of s. 42(3) & 75(4) of the Act is, in my 

opinion,  to establish two regimes in which to lodge an objection to an 

application for a mining lease being: 

a.) An objection lodged within the prescribed time pursuant to s. 42(1) 

& 75 (1) of the Act and r. 146 of the Regulations, and, 

b.) An objection not lodged within the prescribed time but lodged 

before the mining registrar has either granted or refused the 

application for the miscellaneous licence pursuant to s. 42(2) of the 

Act or has forwarded a report to the Minister pursuant to s. 75(2) of 

the Act. 

In establishing the two regimes pursuant to s. 42(2) & 75(4) of the Act, 

two distinct tests were also established by which a warden was required to 

be satisfied a late objection to an application for a miscellaneous licence 

or a mining lease is to be accepted. 

47. An objection lodged within the prescribed time pursuant to s. 

42(3)(a) & 75(4)(a) of the Act is, in my opinion, the time prescribed 

pursuant to s. 42(1) & 75(1) of the Act and specified in finite time by r. 

146 of the Mining Regulations as being either 21 or 35 days as the case 

maybe. Regulation 146 contemplates that a person may be late in lodging 

an objection to an application for either a miscellaneous licence or a 

mining lease and makes provision for an extension of time to do so 

provided the proposed objector can satisfy the warden the period of the 

extension of time sought is reasonable. 

48. Accordingly, a person seeking to lodge an objection to an application 

for either a miscellaneous licence or a mining lease outside the finite time 

prescribed by r. 146 of the Regulations may do so:  

a) by lodging with the mining registrar an objection in the Form 16 

pursuant to r. 146(1) of the Regulations before the mining 

registrar has either granted or refused the application for the 

miscellaneous licence pursuant to s. 42(2) of the Act or has 

forwarded his or her report containing a recommendation for the 

grant or refusal of the application for the mining lease to the Hon. 

Minister pursuant to s. 75(2) of the Act, and, 
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b) by providing sufficient evidence to satisfy the warden the period 

of the extension of time sought to lodge the objection is 

reasonable.  

49.  If the warden is satisfied the period of extension of time to lodge the 

objection is reasonable the warden may extend the time to lodge the 

objection. The extension of time would then fall within the time 

contemplated by s. 42(1) & 75(1) of the Act and as prescribed by r. 146 of 

the Regulations.  

50. However, if the warden is not satisfied the period of extension of 

time to lodge the objection is not reasonable the application to extend time 

is refused, the objection rejected by the mining registrar and the 

opportunity to lodge an objection within the prescribed time pursuant to r. 

146 of the Regulations is at an end. 

51. The provisions of s. 42(3)(b) & 75(4)(b) of the Act is, in my opinion, 

only enlivened after a warden has determined the period sought to lodge 

an objection outside the finite times prescribed by r. 146 of the 

Regulations is not reasonable but before the mining registrar has either 

granted or refused the application for the miscellaneous licence pursuant 

to s. 42(2) of the Act or has forwarded his report to the Hon. Minister 

pursuant to s. 75(2) of the Act. A proposed objector may lodge with the 

mining registrar a further objection and produce evidence sufficient to 

satisfy the warden there is reasonable cause for the late lodgement. 

52. No application for an extension of time in which to lodge an 

objection to an application for a miscellaneous licence or a mining lease 

pursuant to s. 42(1) & 75(1) of the Act and its subsidiary legislation r. 146 

of the Regulations or s. 42(3)(b) & 75(4)(b) of the Act can be lodged after 

the mining registrar has either granted or refused the application for a 

miscellaneous licence or has forwarded a report to the Hon. Minister 

pursuant to s. 75(2) of the Act as the warden is functus offico.  

53. Further, where an objection to an application for a mining lease is 

lodged within the time prescribed time pursuant to s. 42(1) & 75(1) of the 

Act and r. 146 of the Regulations and is not withdrawn, another person 

may seek an extension of time from the warden to lodge an objection to a 

mining lease pursuant to r. 146 of the Mining Act without being 

constrained by the provisions of s. 42(3)(b) or 75(4)(b) of the Act 

provided the warden has not heard the objection first in time and 

forwarded his recommendation to the Hon. Minister. 
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54. In my opinion, the two regimes and tests established by s. 42(3) & 

75(4) of the Act and s. 42(1) & 75(1) of the Act and its subsidiary 

legislation r. 146 of the Regulations are demonstrably different.  In 

Molopo the court differentiated between the test applied by the warden of 

―such further period as the warden considers reasonable‖ and ―reasonable 

cause.‖  

55. Accordingly, ―reasonable cause‖ focuses on the conduct of the 

proposed objector and the reasons he or she has put forward to explain the 

delay in lodging the objection. In accordance with the decision in Molopo 

―such further period of time as the warden considers reasonable‖ focuses 

on the reasons advanced for the extension and whether the applicant for 

the mining tenement would be adversely affected by reason of the 

effluxion of time beyond the period otherwise allowed to lodge an 

objection. 

56. It appears the intention of Parliament by enacting s. 42(3) (b) & 

75(4) (b) of the Act was to impose a more onerous test upon a person 

seeking an extension of time in which to lodge an objection to a mining 

tenement after they have failed to satisfied the warden the further period 

sought to lodge the objection was reasonable pursuant to r. 146 of the 

Regulations.  

57. Accordingly, I do not consider r. 146 of the Regulations and s. 

42(3)(b) & 75(4)(b) of the Act are inconsistent as described in s. 43(1) of 

the Interpretation Act or as submitted by Blackfin. What Parliament has 

created is two separate regimes that are both capable of operating 

independently of the other. 

58. However, having said that, the amendments to s. 42(3) (b) & 75(4) 

(b) of the Act have created an unnecessary administrative hurdle upon the 

warden, the mining registrar and applicants for miscellaneous licences and 

mining leases that simply complicates a pre-existing procedure that was 

not complicated and streamlined the procedures discussed by the then 

Hon. Minister, Mr Cash in 1994. 

59. The test that applies to the application for extension of time in which 

to lodge an objection to the application for the M and the L by Ms Poelina 

is the test prescribed pursuant to r. 146 of the Regulations and as 

described in Molopo. That is so because of the existence of the objection 

lodged within the prescribed time by Clover that has not been withdrawn 

or resolved by the warden. The existence of the objection by the Clover to 

the grant of the M and the L prohibits the enlivening of the jurisdiction of 
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the mining registrar pursuant to the provisions of s. 42(2) & 75(2) of the 

Act. 

CONCLUSION  

60. As previously indicated the decision in Molopo establishes the test to 

be applied when considering whether the period is considered reasonable. 

I have been assisted in the application of the test established in Molopo by 

the decision of Warden Calder in Allhawk Nominees Pty Ltd & anor v 

RBJ Nominees Pty Ltd [2004] WAMW 18.  

61. On the affidavit evidence of each of the deponents referred to earlier 

I find the circumstances of the case for the purposes of the application for 

the extension of time to lodge the objection are as follows. 

62. Ms Poelina makes the Objection in her own right and not on behalf 

of the NMNTC. Although, Ms Poelina is a member of NMNTC and 

aware for some time that Rey were interested in mining the land in and 

around her community she clearly relied upon the KLC to inform her of 

any applications for mining tenements that would affect the Paradise 

Community. On the evidence of Ms Poelina, I accept she was not so 

informed. 

63. The affidavits of Ms Poelina reveal she was not familiar with the 

operations of the Act and Regulations and did not understand the 

distinctions between the periods for objection under the Act and the 

Native Title Act. Ms Poelina did not see the newspaper advertisement for 

the application for the M and the L lodged by Blackfin. That is not 

surprising as the applications for the L and the M was lodged with the 

mining registrar a few days prior to Christmas and at the time in each year 

when aboriginal people attend to cultural business, recreational leave and 

focus on family and community obligations.  

64. Despite that, Ms Poelina was still of the opinion that she would be 

notified of any mining application lodged by Rey that would affect the 

Paradise Community.  It was not until the Meeting in March 2011 that Ms 

Poelina became aware a mining tenement may have been lodged over the 

land near the Paradise Community. She then enlisted the help of the 

Environmental Defender’s Office to search the records of the DMP to 

ascertain if any mining tenements had in fact been lodged. 

65. That search was conducted for corporate entities with the names of 

Rey Resources and Rey Kimberley and similar names as Ms Poelina had 

only ever dealt with representatives of Rey. It was not until about 6
th

 May 
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2011 that Ms Poelina with the assistance of others including a Mining 

Registrar in Perth that the M and the L were discovered to have been 

applied for in the name of Blackfin.  

66. Again that is not surprising. It would appear that almost all 

correspondence and dealings pertaining to the development of the 

Duchess is in the name of Rey Resources Limited. At the two meetings 

held at remote aboriginal communities in June 2010 and of March 2011 

continuous reference was made to Rey Resources. At each of those 

meetings a written presentation was made available to those people 

present. Only one reference was made to Blackfin in either of those 

presentations that being in a corporate structure chart attached to the 

affidavit of Mr Wilson sworn 30
th

 September 2011 and marked ―KJW 15‖ 

@ page 195. The meeting in March 2011 was held on the 16
th 

March 2011 

some 3 months after the applications for the M and the L had been lodged.  

67. It is of note that Ms Poelina stated she was told in late February 2011 

by a representative of the KLC that Rey were considering lodging 

applications for mining tenements. That advice was at that time incorrect 

as the application for the M and the L had already been lodged on 17 

December 2010.  

68. The evidence of Ms Poelina is confirmation she has little 

understanding or knowledge of not only the operation of the Act and 

Regulations but also little understanding of the corporate structures of 

mining companies. That is evidenced by her use of help from the 

Environmental Defender’s Office and friends to attempt to identify 

whether Rey had lodged an application for a mining tenement. I do not 

accept that Ms Poelina readily drew any connection between Blackfin and 

Rey despite the existence of the presentations handed to her at the 

Meeting in March 2011.  

69. I accept the evidence of Ms Poelina that in the months of December 

and January of each year aboriginal people leave their communities to 

attend to traditional cultural business and recreational leave. The 

geographical isolation of the Paradise Community where Ms Poelina lives 

also increases the difficulty she has in accessing information relevant to 

any mining tenement application being advertised in newspaper in a 

timely manner. 

70. I accept the evidence of Mr Wilson that Rey and Blackfin are both 

working towards resolving matters associated with the Native Claim over 

the land the subject of the application for the M and the L. The grounds of 
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objection by Ms Poelina relate in the majority to the environmental issues 

she perceives have not been addressed by Blackfin and the effect it will 

have on communities in the vicinity of the Duchess. Blackfin is awaiting 

the outcome of the public environmental review under the Environmental 

Protection Act.   

71. In Molopo, His Honour Justice Brinsden made it clear r. 67 of the 

Regulations to which he referred provided for flexibility in lodging 

objections outside the time prescribed as there may exist circumstances 

that were beyond the control of the applicant which made compliance 

with any time limits impossible to achieve. One of those examples given 

by Justice Brinsden was in impossibility due to weather conditions. 

However, Justice Brinsden also referred to inadvertence on the part of the 

applicant as being an example of how the flexibility within the then 

relevant regulation could be applied to enable an objection to be received 

beyond the time specified in the Regulations.  

72. The geographical isolation of the community in which Ms Poelina 

lives, the time of the year the application for the M and the L was lodged 

and advertised, misinformation in late February 2011 by an officer in the 

KLC to Ms Poelina  that Rey would shortly apply for a mining tenement 

and the predominate reference to the company Rey Resources as the being 

the applicant for the M and the L all contributed to difficulties in 

establishing who and when any mining tenement application had been 

made in the vicinity of the Paradise Community. 

73. Those circumstances all amount, in my opinion, to matters beyond 

the control of Ms Poelina in her ability to readily identify if an application 

for a mining tenement had been made in the vicinity of the Paradise 

Community. It is precisely those types of matters to which the decision in 

Molopo refers. 

74. There has been nothing raised by Blackfin that would suggest they 

will be prejudiced by the delay in Ms Poelina lodging the Objection. 

Blackfin is awaiting the outcome of the public environmental review 

under the Environmental Protection Act and is also awaiting resolution of 

the objection lodged by Clover.  

75. There is, in my opinion, little doubt the grounds of the Objection 

need to be amended and appropriately particularised. I do not accept that a 

layperson, in the position of Ms Poelina should be disadvantaged in 

lodging an objection to a mining tenement application simply because 

they lack the legal skills to understand the appropriate legal requirements 
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of the manner in which they draft their objection. Provided an arguable 

ground of objection is identified there is no reason that any irrelevant or 

mischievous grounds cannot be corrected by amendment and 

particularisation at some later stage. 

76. In the circumstances of this case, Ms Poelina is now represented by a 

competent solicitor who I am sure will provide her with appropriate 

advice and guidance with any pleadings that from this time need be 

attended to.  

77. Accordingly, for the reasons given, I am satisfied an extension of 

time for a period of approximately 110 days in which to lodged the 

Objection is reasonable. I grant the application by Ms Poelina and extend 

time in which to lodge the Objections to the application for the M and the 

L until the 10
th
 May 2011, that being the date on which the Mining 

Registrar at Karratha received the Objections from Ms Poelina.  


