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INTRODUCTION 

 

Before the Court for determination is a plaint (29/034) filed by the 

Plaintiffs on 17 February 2004 seeking determination of the timing of payment 

of compensation for proposed mining payable by them to the Defendant 

pursuant to section 123 of the Mining Act 1978 (“the Act”). 

 

BACKGROUND 

 

It is agreed that the Plaintiffs are the registered holders of Mining Lease 

70/960. A certified copy of the tenement is in evidence before me as Exhibit 1.  

It is not in issue that the tenement has been lawfully granted. 

 

It is also agreed that the Defendant is the owner and registered proprietor 

of the underlying private land which comprises all of the land contained in 

Certificate of Title Volume 1587 Folio 198, situate at and known as Lot 2360 

Burma Road, Bailup.   

 

The Plaintiffs assert that they have furnished particulars of proposed 

mining.  These particulars are contained in the Plaintiffs‟ Further Particulars of 

Claim dated 5 July 2007 and in their Particulars of Proposed Mining dated 

September 2006. 

 

Those particulars reveal that the Plaintiffs intend to mine on the natural 

surface and within a depth of 30 metres from the natural surface. 

 

The Defendant relies on two expert reports obtained by the Defendant 

and tendered by consent: 
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A valuation of the Defendant‟s property at 2360 Burma Road, Bailup 

undertaken by Mr Mark Bombara dated 31 July 2009 (exhibit 2): and a 

supplemental report of Mr Bombara dated 5 November 2009 (exhibit 3). 

 

The Plaintiffs have accepted the determination of the Defendant‟s expert 

witness Mr Mark Bombara contained in his supplemental report dated 5 

November 2009 wherein he re-assessed the quantum of compensation to be 

$818,730.00 (exhibit 3) and it is agreed that the amount of compensation 

payable should be fixed in that sum.  

 

The Defendant‟s claim for compensation includes legal costs, as well as 

the loss of value in relation to the land (see section 123(4)(g) of the Act). 

 

Exhibit 4 is a report from MBS Environmental Services, which was also 

tendered my consent.  The information contained in that report was relied on by 

Mr Bombara in determining the amount of compensation payable. 

 

 

ISSUE(S) FOR DETERMINATION 

 

The parties are agreed that compensation is liable to be paid and are 

agreed as to the quantum of that compensation, based on the Plaintiffs‟ current 

mining proposal.  The issue for determination against the background of the 

legislation is the timing of that payment and in what stages it should be paid, if 

any.   
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The Plaintiffs submit that there should be a payment plan dependant 

upon the advances made by the Plaintiffs in relation to the proposed mining 

activities. 

 

The Defendant submits that all of the assessed and agreed compensation 

should be paid to him prior to the commencement of any mining works.   

 

            This Plaint is somewhat novel.  I understand it to be the first of 

its type.  I was not referred to, and neither was I able to locate, any authority 

dealing with the issue of compensation payable under the Mining Act. 

 

RELEVANT PROVISIONS OF THE MINING ACT 

 

Section 35 of the Act provides as follows: 

35. Compensation to be agreed upon or determined before mining operation 

commences 

 (1) The holder of a mining tenement shall not commence any mining on 

the natural surface or within a depth of 30 metres from the lowest part of the 

natural surface of any private land unless and until he has paid or tendered to 

the owner and the occupier thereof the amount of compensation, if any, that he 

is required to pay under and as ascertained in accordance with this Act, or he 

has made an agreement with the owner and occupier as to the amount, times 

and mode of the compensation, if any. 

 (2) Where any person to whom compensation is payable under this Act 

cannot be found or is dead or is otherwise incapacitated at law, any payment of 

compensation may be made to the Minister in trust for that person or his 

personal representative as the case requires. 
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Although the Plaintiffs do not concede that section 35 necessarily applies, 

because of the exclusion of land the subject of a mining tenement in the 

definition of „private land‟ under section 8 of the Act, they are of the view that 

their capacity to explore and /or mine the ground may be limited by section 35 

and so they seek to have the Warden determine compensation.   

 

I note that the definition of mining in section 8 of the Act includes 

exploration. 

 

Compensation of private land holders is provided for in the Act.  

Specifically section 123 provides as follows: 

 

123. Compensation in respect of mining 

 (1) On and after the coming into operation of the Mining Amendment 

Act 1985 
1
, in so far as the mineral is by virtue of section 9 the property of the 

Crown or the mining is authorised under this Act no compensation shall be 

payable in any case, and no claim lies for compensation, whether under this Act 

or otherwise — 

 (a) in consideration of permitting entry on to any land for mining 

purposes; 

 (b) in respect of the value of any mineral which is or may be in, on or 

under the surface of any land; 

 (c) by reference to any rent, royalty or other amount assessed in 

respect of the mining of the mineral; or 

 (d) in relation to any loss or damage for which compensation can not 

be assessed according to common law principles in monetary terms. 
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 (2) Subject to this section and to sections 124 and 125, the owner and 

occupier of any land where mining takes place are entitled according to their 

respective interests to compensation for all loss and damage suffered or likely to 

be suffered by them resulting or arising from the mining, whether or not lawfully 

carried out in accordance with this Act, and a person mining thereon is liable to 

pay compensation in accordance with this Act for any such loss or damage, or 

likely loss or damage, resulting from any act or omission on his part or on the 

part of his agents, sub-contractors or employees or otherwise occasioned with 

his authority. 

 (2a) A reference in subsection (2) to mining shall be construed as 

including a reference to marking out in connection with an application for a 

mining tenement. 

 (3) The amount of compensation payable to the owner of private land 

or to an occupier of Crown land or private land may be determined by 

agreement, but in default of agreement — 

 (a) if the owner or occupier, respectively, and the person liable for 

payment of the compensation so consent, may be determined by the warden‟s 

court, without requiring any formal proceedings to be taken, pursuant to a claim 

lodged at the office of the mining registrar and made in the prescribed manner; 

and 

 (b) in any other case, shall be determined by the warden‟s court in 

formal proceedings, upon the application of the owner, the occupier or the 

person liable for the payment of the compensation. 

 

 

Matters in respect of which a private land holder is entitled to be 

compensated are set out in section 123(4) of the Act as follows: 
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(4) Subject to subsection (1) and subsection (7) and taking into account the 

matters referred to in section 124 and section 125, the amount payable under 

subsection (2) to which an owner or occupier may be found to be entitled may 

include compensation for — 

 (a) being deprived of the possession or use, or any particular use, of 

the natural surface of the land or any part of the land; 

 (b) damage to the natural surface of the land or any part of the land; 

 (c) severance of the land or any part of the land from other land of, or 

used by, that person; 

 (d) any loss or restriction of a right of way or other easement or right; 

 (e) the loss of, or damage to, improvements; 

 (f) social disruption; 

 (g) in the case of private land that is land under cultivation, any 

substantial loss of earnings, delay, loss of time, reasonable legal or other costs 

of negotiation, disruption to agricultural activities, disturbance of the balance of 

the agricultural holding, the failure on the part of a person concerned in the 

mining to observe the same laws or requirements in relation to that land as 

regards the spread of weeds, pests, disease, fire or erosion, or as to soil 

conservation practices, as are observed by the owner or occupier of that land; 

and 

 (h) any reasonable expense properly arising from the need to reduce or 

control the damage resulting or arising from the mining, 

  and where the use for mining purposes of aircraft over or in the 

vicinity of any land (whether or not private land) occasions damage that 

damage shall be deemed to have been occasioned by an entry on the land 

thereby affected. 
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Pursuant to section 123(8) of the Act compensation may be determined 

for more than one specified period: 

In an action in the warden‟s court for compensation pursuant to this Act, if the 

warden‟s court considers it impracticable or inexpedient to determine the 

amount of compensation to be paid in full satisfaction the warden‟s court may 

on the application of a party to the claim for compensation or of its own motion 

give judgment or make a determination as to the compensation payable in 

respect of any specified period and in respect of the whole or part of the total 

claim for compensation. 

 

That is a significant provision in terms of the Plaint before the Court. 

 

The powers of and the matters to be considered by a Warden in 

determining compensation are set out in section 124 of the Act, which provides 

as follows: 

124. Powers of and matters to be considered and excepted by warden‟s court 

in determining compensation 

 (1) Without limiting or otherwise affecting the powers conferred on a 

warden‟s court by this Act, a warden‟s court when considering matters relating 

to compensation under this Act, shall take into consideration — 

 (a) any work that the person has carried out or undertakes to carry out 

to make good injury to the surface of the land or injury to anything on the 

surface of the land; 

 (b) the amount of any compensation that the owner and occupier or 

either of them have or has already received in respect of the loss or damage for 

which compensation is being assessed, and shall deduct the amount already so 

received from the amount that they would otherwise be entitled to for such loss 

or damage. 
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 (2) Upon the hearing of a claim for compensation under section 123, 

an order may be made requiring the person by or on whose behalf the mining 

was authorised to restore, so far as is reasonably practicable, the surface of the 

land that was damaged thereby. 

 (3) Before an order is made under subsection (2) consideration shall 

be given to the following matters — 

 (a) the geographical location of the land to which the claim for 

compensation relates and its environment; 

 (b) the purpose for which such land was used before the mining 

operations commenced and the purpose for which such land is likely to be used 

after the mining operations have ceased; 

 (c) the cost to restore the surface of the land relative to the whole of 

the cost of and in relation to such mining operations and the profitability 

thereof; 

 (d) the practicability of restoring the surface of the land after such 

mining operations have ceased. 

 

PLAINTIFFS’ CASE 

 

Evidence of Jeffrey Hull 

 

Evidence was led from Mr Hull, who is a geologist.  His curriculum 

vitae was tendered in evidence and are exhibit 5 in these proceedings.  Mr Hull 

has a science degree majoring in geology with a sub-major in mining from 

Melbourne University. He also has postgraduate qualifications in ore dressing or 

primary metallurgy from the University of Western Australia and the University 

of Utah.  He has in excess of 40 years experience in the field. 
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 Although the Plaintiffs did not seek leave to call expert evidence the 

Defendant did not take issue with this.  I am satisfied that Mr Hull is qualified as 

an expert. 

 

Mr Hull has attended the property located in Burma Road, Bailup on two 

occasions.  He has had access to the geological and exploration literature 

relating to the property, which has been discovered.  He describes himself as a 

friend and acquaintance of Alan Brosnan.  Despite their relationship I am 

satisfied that Mr Hull was engaged by Mr Brosnan to provide his professional 

opinion and that his evidence is based on long experience and is objective.  He 

was not contradicted in cross-examination.   

 

Having considered the material provided, Mr Hull explained to the Court 

than in the early 1990‟s Swan Gold and its successor Gloucester Resources 

reported a resource figure on the ground, in the range of 2 to 3 hundred thousand 

tonnes at a grade of between 1.7 and 1.3 grams to the tonne.  It was claimed to 

be a “measured and indicated resource”, utilising the terminology contained in 

the Joint Ore Reserve Committee (JOR) provisions for reporting on ore reserves.   

 

Mr Hull has considered and advised the Plaintiffs on the steps to be 

taken to mine for gold on the property.  He has advised that the distance of 150 

metres between each drill hole is too far out to draw any meaningful resource 

from.  He recommends reducing the distance between the lines to 50 metres.   

 

He also suggests a line both to the north and the south to better aid 

determining the extent of the mineralisation. 
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Mr Hull points out that there are two types of mineralisation present in 

the ground, the first being a widely dispersed near-surface low-grade laterite 

mineralisation.  Treatment of this could be done by a heap leach, necessitating 

all the various permitting as outlined in the report from MBS.  Mr Hull also 

stated that there is evidence of a much higher grade, probably of a much lower 

tonnage.  He recommends close investigation of this as it may be possible to 

establish an operation which could avoid the onerous requirements of permitting  

of a heap leach.   

 

As Mr Hull put it in his evidence he recommends “two types of 

exploration, one to delineate the widespread and low-grade lateritic 

mineralisation, which was the subject of the measured and indicated resource of 

Swan and Gloucester Resources.  The second, which hasn‟t been investigated in 

any great detail, is the occurrence of at least one area where the grade is much 

higher and the mineralisation is of a different type, but it‟s contained within the 

area of the lateritic mineralisation”. 

 

To advance these lines of further inquiry he suggests percussion or 

reverse circulation drilling possibly followed up by some trenching or 

costeaning (but not necessarily).  He did not think that there was any need for 

any geophysics at this stage.    In relation to the drilling he suggests 4 lines, 400 

metres in length with holes at intervals of 20 metres, resulting in 80 holes.  

Those holes would be about 50 millimetres in diameter. 

 

He told the Court that the drilling could be done by a drilling rig with a 

compressor attached to it to blow the sample out of the hole.  The sample would 

be riffled to cut it down to a manageable size and those samples would then be 

taken away for assay.  He points to the land having sparse vegetation and did not 
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consider that the land would require any clearing and reiterated that the holes 

would have to be rehabilitated and capped.   

 

His assessment is that that process would result in “most minimal” 

interference and damage to the property and would be conducted over a period 

of one or two weeks. 

 

A costean is of course a trench dug by a front-end digger about 15 to 20 

metres in length and 10 metres in width.  Again he pointed out that those 

trenches would need to be in filled and rehabilitated.  

 

Mr Hull explained the process of heap leaching, and I do not repeat his 

evidence here.  Suffice to say that significantly the process involves the use of 

cyanide solution and caustic soda to create a pregnant pond.   

 

The thrust of his evidence is that the project is somewhat ambitious at 

this point in time and that there are serious hurdles facing a miner and that his 

recommendation to the Plaintiffs is to engage in some further explorations.  His 

evidence is that those further investigations would result in minimal impact to 

the land and he assumes that there would be total rehabilitation prior to mining. 

 

DEFENDANT’S CASE 

 

The Defendant did not call any evidence, other than to rely on the reports 

of Mr Bombara tendered by consent. 
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PLAINTIFFS’ SUBMISSIONS 

 

The Plaintiffs primary position is that that section 35 of the Mining Act 

has no application to them.  They assert that this is so because of the exclusion 

of land the subject of a mining tenement in the definition of “private land” under 

section 8 of the Act.  Nevertheless the Plaintiffs seek to have the Warden 

determine compensation.  This point was not pressed before me and argument 

proceeded on the basis that section 35 of the Act did apply to the Plaintiffs. 

 

The Plaintiffs led evidence from their sole witness Mr Jeffrey Hull as to 

the barriers to the proposed mining activity.  The Plaintiffs say that further 

exploration work is required to enable the initial approvals to be obtained.  They 

assert that work will cause minimal disruption and will not result in any 

permanent damage to the Defendant‟s property. 

 

The Plaintiffs‟ position in relation to the application is that the Warden 

should order an initial payment of $10,000 as an appropriate compensation for 

all exploration activity.  If mining is approved in accordance with the Plaintiffs‟ 

existing mining proposal, they then propose that the balance of compensation be 

paid: 

 as to one third after obtaining approval and before commencing actual 

mining operations; 

 as to one third after 12 months from the commencement of mining 

operations; and 

 as to one third on completion of mining operations. 

 

The Plaintiffs submit that as a matter of reasonableness that the bulk of 

such compensation: 



2011 WAMW 3 
 

2011 WAMW 3 Page 15 

 should only become payable once the exploration required to obtain all 

necessary approvals has been undertaken; and 

 all necessary approvals for mining have been received; and 

 should then be paid in instalments commensurate with the damage or loss. 

 

The Plaintiffs argue that such a regime of payments is contemplated by 

and is within the powers contained in section 123(8) of the Mining Act.  The 

Plaintiffs then say that in the event mining proceeds otherwise in accordance 

with the Particulars of proposed mining activity filed then the parties be at 

liberty to seek a reassessment of compensation. 

 

If the Plaintiffs‟ proposal is accepted then all but $10,000 is to be paid 

after mining exploration, approximately 2/3rds of the compensation is to be paid 

after mining operations commence and not paid in full until mining works are 

completed. 

 

DEFENDANT’S SUBMISSIONS 

 

The Defendant‟s view is that section 35 of the Act does apply and that it 

limits the Plaintiffs‟ capacity to commence mining the natural surface of the 

land and within a depth of 30 metres from the natural surface.  The Defendant 

points to the statement in the Plaintiffs‟ Particulars of Mining Proposal that they 

intend to mine on the natural surface and within a depth of 30 metres from the 

natural surface as further evidence of the applicability of this section. 

 

The Defendant‟s argue that section 35 of the Act requires that the 

amount of compensation to be paid prior to the commencement of any mining 

activity.   
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As I have said above however, the Plaintiffs, although raising this point, 

do not seek to rely on it.  On that basis I do not consider that the application of 

section 35 was sufficiently well-argued before me to enable a determination, and 

the parties did not press for it in any event. 

 

The Defendant points to section 123(2) of the Act which provides for 

compensation to be paid for „all loss and damage likely to be suffered.”   The 

Defendant emphasises the selection of “likely” by Parliament and submits that 

this section contemplates compensation being paid before the loss or damage 

occurs. 

 

As section 123(2) does not specify a time for payment, the Defendant 

relies on section 63 of the Interpretation Act 1984, which provides that where no 

time is fixed or allowed within which an act or thing shall be done, that such act 

or thing shall be done with all convenient speed and as often as the occasion 

arises. 

 

The Defendant submits that a very good reason why compensation 

should be paid at the very latest before any mining commences is due to the 

damage to the land and points to the effluxion in the figures proffered by Mr 

Bombara  over a 3 month period, as contained in his reports.  The Defendant 

submits that the assessment may no longer have any currency as time goes by 

and specifically points to page 7 of his report of 31 July 2009, noting that 

valuations change over time. 

 



2011 WAMW 3 
 

2011 WAMW 3 Page 17 

The Defendant asserts that section 123(2)(a) of the Act is legislative 

recognition that the mere fact of marking out is something that could cause loss 

or damage to the owner of the land, which is consistent with the observations of 

Mr Bombara in his report.   

 

The Defendant states that although the purpose of the Mining Act is to 

make land available for mining, it is done so on reasonably stringent conditions 

and must give the Plaintiffs a financial incentive to perform the post-mining 

rehabilitation.   

                     

The Defendant‟s preferred position is that the total amount of 

compensation determined by Mr Bombara is paid in advance.  The Defendant 

accepts however, that it is open to the Warden to order that such compensation 

payments be made incrementally.  The Defendant‟s position is that such 

payments should be made in advance and not in arrears of the work being 

undertaken. 

 

DETERMINATION 

 

I accept Mr Hull as an expert in this instance, and the Defendant did not 

quibble with that.  The Defendant‟s counsel submits that matters are not as 

simple as Mr Hull would assert and that EPA and other approvals would be 

required.  No evidence was led in relation to that contention, what it would 

entail or how long the process would take.   

 

Frankly, reading the report from MBS Enviromental leaves me 

wondering if the project is ever going to “get off the ground” and it seems 

extremely unlikely that mining will proceed in accordance with the current 
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mining proposal.  That reports identifies serious deficiencies with the current 

mining proposal.  MBS conclude that it is unacceptable in it‟s current form to 

the regulatory authorities and that detailed studies (hydrological, geochemical 

and vegetative) are required before any referral to the Enviromental Protection 

Authority or the preparation of a proposal to DMP. 

 

I am satisfied from the evidence of Mr Hull that significant hurdles 

remain in relation to the mining enterprise proposed by the Plaintiffs.  It seems 

likely as a matter of common sense that the Plaintiffs will accept the 

recommendations of Mr Hull and proceed with further exploration in the manner 

suggested by him.  They have much to gain from doing so.  In my assessment 

those 2 sets of investigations recommended by Mr Hull are critical in 

determining how the project will proceed.  If matters transpire as Mr Hull hopes 

then there will be even less of an impact to the land than that contemplated by 

Mr Bombara in the preparation of his report and that will undoubtedly affect the 

quantum of compensation ultimately payable. 

 

I accept the evidence of Mr Hull that the further investigations he is 

recommending would be minimally disruptive to the land, however it is the 

perception of those works to the land upon a potential purchaser, which is 

relevant.  It does not appear that such were put to Mr Bombara for his 

consideration or included in the report.   

 

I am also persuaded by the Defendant‟s argument that there is some 

credence in the Act itself and that by giving “mining” an extended meaning 

which includes the marking out of an application that it seems that there is 

actually legislative recognition that the mere fact of marking out is something 
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that could cause loss or damage to the owner of the land, which is consistent 

with the observations made by Mr Bombara in his report.   

 

Unfortunately the Plaintiff‟s submission is erroneously based on the 

assumption that Mr Bombara is only charged with assessing the compensation 

for physical damage to the land.  As Mr Bombara points out in his report the 

value of the land is affected by the perception of a potential purchaser that the 

value of the land has been affected by any works undertaken and latent damage 

to the land, whether or not total rehabilitation occurs.  As he puts it, it is not the 

mining per se that directly affects the value of the land, but the perception of the 

risk and the intrinsic social factors.  As he points out, even the lodgement of a 

plaint can have an adverse impact on the value of land. 

 

The amount is impacted on not just by the type of activity undertaken 

and the cost of rehabilitation, but by the loss of social amenity and market forces 

generally. 

 

If the work recommended by Mr Hull is proceeded with then the 

Plaintiffs contend that none of the damage set out in Mr Bombara‟s report would 

be occurring.  That is not necessarily so, but certainly Mr Hull‟s 

recommendation contemplates less damage and significantly the possibility that 

the toxic chemicals needed for the heap leech would not be utilised at all, 

obviating the risk of contamination and that would undoubtedly affect the 

assessment of compensation. 

 

As a matter of common sense even the minimal work contemplated by 

Mr Hull will have more of a cost to the Defendant than just the physical impact.  

However, the only evidence of compensation is the report of Mr Bombara.  His 
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report does not contemplate the lesser course anticipated by Mr Hull and does 

not quantify the compensation payable if that lesser course if embarked on.  Of 

course his assessment is based on the particulars of proposed mining submitted 

by the Plaintiffs.  Those proposals were summarised by counsel for the Plaintiffs 

as constituting a 185,000 tonne treatment on a 4 hectare are of ore, by a leaching 

process over a period of 18 months.  Mr Bombara‟s assessment is based on that 

proposal and assumed total rehabilitation and a certificate of no contamination. 

 

In interpreting the legislation it is incumbent upon a Warden to promote 

the purpose or object underlying the written law.  The purpose of the Mining 

Act includes making land available for mining, but subject to reasonably 

stringent conditions:  Re Minister for Resources; ex parte Cazaly Iron Pty Ltd & 

Anor [2007] WASCA 175. 

 

It is arguable that a requirement that all compensation is payable in full 

before the commencement of any mining operations (which even the Defendant 

argues includes merely marking out) is arbitrary and may not accord with the 

purpose of the legislation and may serve to discourage mining. 

 

I accept that before a mining plan can be prepared, before formal 

approvals can be obtained and before a determination can be made as to the 

viability of mining on the property some further exploration needs to be done.  

That initial exploration work is of a comparatively minor nature and does not 

seem to be very invasive.   

 

It seems to me to be unreasonable, in the face of the evidence of Mr Hull 

and the report from MBS Environmental, to require the Plaintiffs to pay the 

entire amount of compensation prior to proceeding any further.  The exploration 
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recommended by him is likely to cause minimal disruption, will be confined to a 

discrete area and will be concluded within a fortnight.   

 

Also, the report from MBS Environmental sets out a number of obstacles 

which the Plaintiffs would have to overcome before they were able to undertake 

the proposed mining operations.  Certainly that report gives the impression that 

the Plaintiffs face a very difficult task indeed.  Those observations have been 

taken into account by Mr Bombara in calculating the quantum of compensation. 

 

             I accept the force of the Defendant‟s argument that his proposal 

provides a financial incentive to the Plaintiffs to perform the post-mining 

rehabilitation and return the land to the Defendant.  In my view there needs to be 

an incentive for the Plaintiffs to do what is required of them in a timely manner.  

However, if the payments are not proceeded with then the Plaintiffs would not 

have the right to commence or continue mining. 

 

The Act contemplates that the amount of and timing of payment of 

compensation cannot always be anticipated or accurately assessed and provides 

opportunities for the matter to be re-listed before the Warden for further 

consideration.  That provides a fair opportunity to both parties to make further 

submissions should something change, or not to have been contemplated.   

 

Section 123(8) makes it clear that a Warden has a wide discretion in that 

determination and can make a determination in relation to the quantum of 

compensation payable in respect of any specified period and in respect of the 

whole or part of the total claim.   
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In my view the use of the word “likely” in section 124 of the Act is 

powerful and persuasive.  It suggests to me that Parliament has contemplated 

that compensation will be payable in advance by the use of a word, which is 

contextual, is anticipatory and aimed at a future event.  Even part payment 

should be paid before any loss or damage occurs.  Further, Parliament has 

considered that compensation may need to be re-visited and cannot be fully and 

finally determined on a once-only basis.  This is supported by the two reports of 

Mr Bombara himself. 

 

Although section 123(2) contemplates that the compensation is payable 

in advance, the Act gives wide powers to a Warden to direct that  it to be paid 

incrementally where it is impracticable or inexpedient to determine it in full.  

Section 63 of the Interpretation Act is relevant, but against that background and 

given that  the Mining Act specifically empowers a Warden to order a payment 

regime there is in my view no need to garner assistance from the Interpretation 

Act.   

 

It seems to me to be reasonable to direct that the sum of $10,000 be paid 

prior to that further exploration work as foreshadowed by Mr Hull being 

undertaken. 

 

If the Plaintiffs proceed in accordance with the mining proposal then all 

of the compensation is to be paid prior to the commencement of any further 

mining activity. 

 

The gravamen of the Plaintiffs‟ case is limited to the viability of the 

project, which would be identified following those initial exploration works.  No 

evidence has been led of any further impediment if mining proceeds in 
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accordance with the current mining proposal.  If it does then Mr Bombara has 

crystallised (at least for the time being) the quantum of compensation and it is 

not inexpedient to determine it in full.  Section 35 in my view provides that no 

mining is to be commenced unless and until the miner has paid compensation to 

be the owner or reached agreement.  That section is qualified by section 123(8), 

but only to the extent that a Warden is satisfied that it is impracticable or 

inexpedient to determine it in full. 

 

There is still a “safety valve” for the Plaintiffs in that they can seek to re-

list the matter for a further determination pursuant to section 123(8) after the 

completion of the exploration works, but before the commencement of any 

further mining activities. 

 

In the event the project does not proceed then it would be unfair for the 

Defendant to potentially receive a windfall. 

 

Equally if the project was to proceed in a different direction then a re-

assessment of the compensation would be necessary. 

 

Each of these scenarios could be resolved by the matter being re-listed as 

contemplated by section 123 (8) of the Act.   The fact that Mr Bombara needed 

to re-assess his valuation shows just how fluid the situation is in reality.   

 

CONCLUSION 

 

I am satisfied that it is impracticable and inexpedient to determine the 

amount of compensation to be paid in full.  There is no magic in the figures 

provided by the Plaintiffs and those figures are arbitrary.  Conversely, whilst 
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recognising the potential for incremental payments to be ordered the Defendant 

has not led any evidence or made any submissions as to what it considers to be a 

more appropriate payment regime.  Neither have the Plaintiffs suggested an 

alternative regime that takes into account that the payments are to be made prior 

to any loss or damage occurring. 

 

I am satisfied that any compensation needs to be paid before the loss or 

damage occurs and not upon completion of any mining works. 

 

Accordingly I determine that the Plaintiffs pay an initial payment of 

$10,000.00 prior to the commencement of any exploration activity as identified 

by Mr Hull. 

 

If mining is approved in accordance with the Plaintiffs existing mining 

proposal then the balance of compensation is to be paid before the 

commencement of any further mining activity.   

 

In the event that mining then proceeds other than in accordance with the 

particulars of proposed mining activity then the parties are at liberty to seek a re-

assessment of compensation in the absence of any agreement.   

 

 


