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CALDER M 

INTRODUCTION 

1  Magnesium Resources Pty Ltd and Rand Mining NL ("the 

Applicants") have applied for the grant of miscellaneous licence 08/46 

("LA08/46").  The purpose stated on the application for the tenement is to 

construct a road, a campsite, a workshop, a storage facility and a fuel 

depot in connection with mining to be undertaken on ground the subject 

of pending mining lease application 08/455  of the Applicants.  The area 

of ground the subject of LA08/46 is 39 hectares.  The proposed road is 

approximately nine kilometres in length.  It runs generally in a 

north-easterly direction from MLA08/455 to the western-most boundary 

of the Nanutarra/Wittenoom Road.  The whole of the ground applied for is 

within the Mount Stuart pastoral lease number 3114/1267 ("the Pastoral 

Lease").  The registered holders of the Pastoral Lease are the objectors to 

LA08/48: Martin Lawrence Avery and Deborah Alice Avery.  They 

became registered as holders of the Pastoral Lease in December 1994.   

2  It is expressly provided in the Pastoral Lease that the lease is 

"...granted subject to the powers, conditions and reservations relating 

thereto in Part VI of the Act and the Mining Act 1978, and the Forests Act 

1918, and to all rights and privileges lawfully acquired or exercisable 

thereunder...".  The area of the Pastoral Lease is around 346,000 hectares.  

It is used by the Objectors to run cattle commercially.  Seventy one 

per cent of the ground applied for in LA08/46 encroaches upon 

exploration licence E08/1617 held by Rand Mining NL, one of the 

Applicants.  Another small part of it encroaches upon prospecting licence 

08/507 held by Rand.  A further small part of LA08/46 encroaches upon 

exploration licence 08/1279 held by Magnesium Resources Pty Ltd.   

PARTICULARS OF THE APPLICATION 

3  The Applicants filed particulars and evidence was given by 

Mr Anthony Slater, a director of Magnesium.  The proposed road is to be 

nine metres wide with an unsealed surface treated with dust suppressant.  

It is to be located approximately along the centre line of the ground 

applied for subject to examination of soil.  The surface will be graded and 

maintained with a slight crossfall running each way away from the centre.  

It is expected that it would take six weeks to construct using 

approximately eight workers.  Location of drainage sites will depend upon 

surveys that have not yet been undertaken.  The Applicants consider that 

the ground applied for will contain the most economically efficient - in 
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terms of construction and its subsequent use and maintenance - route to 

service MLA08/455.  It is proposed by the Applicants that there be no 

fencing along the road except at the eastern-most end where it is planned 

to construct the campsite and other facilities.  The position of the 

Applicants in relation to fencing both sides of the proposed roads (which 

the Objectors want done) is that it is likely to cost five to six thousand 

dollars per kilometre and that fencing on both sides of the road would cost 

of around $100,000.  It is said by the Applicants that a fencing condition 

on pastoral leases alongside roads constructed on miscellaneous licences 

is not normally required as a condition of grant and is not normally 

otherwise undertaken.  Mr Slater said that the Applicants were hoping to 

enter into a contract to supply rock and aggregate mined from 

MLA08/455 and the proposed road would be a haulage route from that 

site to the Nanutarra/Wittenoom Road.  He said that no contract had yet 

been entered into to supply that rock and aggregate but that if the cost of 

fencing both sides of the road were added to the project costs the 

Applicants would not be able get a contract. 

4  Cartage of materials along the road would occur over a 24-hour, 

seven-days every week period.  It is expected that such use would 

continue for the term of the mining lease, namely, 21 years.  Cartage 

would be by means of triple road trains and it is estimated that there 

would be 40 loads each day.  Estimated return time for each trip is around 

five hours.  It is proposed that a direction be given to drivers to not exceed 

60 kilometres per hour along the route. 

5  The road, as presently planned, would cross two established cattle 

pads leading to two watering points on the station, namely, Capewell Bore 

and Badana Well.  It would terminate at a point on the 

Nanutarra/Wittenoom Road which is approximately 800 metres from a 

final mustering point used by the Objectors for that area and which is 

located on the eastern side of the Nanutarra/Wittenoom Road.  The 

proposed camp, workshop and depot into which the proposed road would 

lead is approximately seven to 800 metres east of Capewell Bore and the 

road itself, just prior to entering that site, is approximately half a 

kilometre south of Capewell Bore.  Badana Well would be approximately 

3.5 kilometres from the proposed commencement of the road at M08/455 

and, at its closest, the road would pass about 400 metres to the north of 

Badana Well. 

6  The evidence of the Objectors is that there are about 5000 cattle on 

the whole of the station and about a thousand cattle in the general area of 

the ground the subject of LA08/46.  Up to 300 head of cattle may be 
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located in the area of Capewell Bore and up to approximately 150 in the 

area of Badana Well.  Cattle use Corbetts Creek bed, which runs more or 

less parallel to the proposed road and to the north of it by less than one 

kilometre, to access Capewell Bore.  Corbetts Creek would cross the 

proposed road about half a kilometre away from the proposed workshop 

and depot.  At that crossing Corbetts Creek travels in an 

east-south-easterly direction across the proposed road.  The creek then 

swings around and heads in a generally north-easterly direction towards 

the final mustering point on the eastern side of the Nanutarra/Wittenoom 

Road.  The creek bed is used by the Objectors when moving cattle to that 

final mustering point at mustering times.  Mustering is undertaken 

between May and November each year.  The Objectors have several other 

mustering points on the station, using portable yards.  During mustering 

cattle are generally encouraged to move along established tracks or roads.  

The Objectors are concerned that the constant presence of heavy haulage 

trucks along the road during mustering operations will be extremely 

disruptive and will make management of the in cattle much more difficult.  

They are also concerned that the frequent use of the proposed road by the 

haulage trucks has the potential to make the cattle move away from that 

area and thus move away from good pasture. 

7  It is proposed that at the eastern end of the ground applied for in 

LA08/46 an area of approximately four hectares will be fenced using steel 

star pickets and barbed wire and that, within that enclosed area, will be 

located a workshop, a storage area within the workshop, a fuel depot and 

living quarters.  The living quarters will consist of "Donga" type 

accommodation for up to 20 occupants.  It is proposed that there will be 

four to five such units.  The workshop is proposed to be 40 metres by 

30 metres by 10 metres in size and would take five men approximately 

four weeks to construct.  Filling required for construction of any of those 

buildings would mostly come from road cuttings and, if there was a need 

for it, would come from M08/455.  The accommodation units would take 

eight people approximately six weeks to construct.   

8  The workshop would be for general maintenance on plant and 

equipment used on MLA08/455 and used for maintenance on the 

proposed road.  The Objectors have submitted that the proposed enclosed 

area of the accommodation, workshop and fuel depot appears to be in the 

path of fencing that is proposed by the Main Roads Department along the 

western side of the Nanutarra/Wittenoom Road.  There is no direct 

evidence of that and, in any event, that is a matter which, if it needs to be 

resolved, should be resolved between Main Roads and the Applicants and 

the Objectors.  It is not a matter of public interest that would attract the 
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power of the Minister for Mines to give consideration to the exercise of 

any discretion under s 111A of the Mining Act.   

SUBMISSIONS 

9  The applicant’s say that much of the opposition of the Objectors to 

the application arises from the risk of commercial loss to the Objectors 

due to of cattle being injured or killed by being struck by vehicles or from 

economic loss due to mustering and other operators being made more 

difficult or from dispersal of cattle away from feeding grounds adjacent to 

the ground the subject of the miscellaneous licence application.  The 

Applicants submit that the objections are essentially based upon matters in 

respect of which limited compensation may be available pursuant to the 

provisions of the Mining Act ss 123 and 125.  Such matters, it is 

submitted, cannot form the basis of an objection to the grant of a mining 

tenement.   

10  The Objectors submit that the tenement should not be granted 

because there is an alternative route for the proposed road and an 

alternative location for the living quarters, workshop, storage unit and fuel 

depot which would be less disruptive to the Objectors pastoral operations.  

It is submitted that if the application is granted without a condition 

requiring fencing of the proposed road on both sides for the whole of its 

length, with appropriate cattle crossings, then there would be a significant 

increase in losses sustained by the objectors due to cattle being killed or 

injured by vehicles hitting them.  The Objectors propose that if the 

application is granted then conditions, described by the Objectors as 

"Pastoral Conditions" should be imposed.  In giving evidence for the 

Applicants Mr Slater said that he did not oppose the majority of those 

conditions being imposed.  He said that the Applicants objected to 

proposed condition 6 which would require the holder of the miscellaneous 

licence, if granted, to not enter the underlying pastoral lease beyond the 

tenement without prior written consent of the holder of the pastoral lease 

except for emergency.  He said that he had no objection to that condition 

being imposed provided the obligation of the tenement holder was merely 

to give prior written notification rather than obtain prior written consent.  

Concerning proposed conditions 10 and 14, Mr Slater said that the 

requirement to, in effect, fence the proposed road on both sides and install 

an adequate number of cattle crossing points was not acceptable because 

of the cost and because it is not a usual condition imposed upon 

miscellaneous licences where a road is constructed.  Mr Slater said in 

evidence that in conditions 15 to 17 in the proposed "Pastoral 

Management Plan" are opposed.  The proposed conditions 15 to 17 



[2011] WAMW 4 
 

Warden’s Court Decision Page 7 

 

require the tenement holder to consult with the pastoralists prior to 

undertaking any activities on the miscellaneous licence in order to 

develop a pastoral management plan that provided for prediction and 

measurement of impacts of the tenement holder's activities on the pastoral 

lease, minimisation of impacts, mitigative measures to be taken in respect 

of such impacts and the implementation of the tenement holder's 

obligations under all of the conditions of the miscellaneous licence.  The 

proposed conditions require the holder of the mining tenement to 

implement and comply with the pastoral management plan and further 

require that the terms and implementation of the plan be reviewed by the 

pastoralists and the tenement holder every five years.   

CONCLUSIONS 

11  Application for miscellaneous licence 08/46 is to be granted 

provided only that before grant of the miscellaneous licence mining lease 

application 08/455 is granted.  Upon grant, if it is granted, miscellaneous 

licence 08/46 is subject to the conditions which appear at the end of these 

conclusions.  As at the date of these reasons (5 April 2011) MLA08/455 

has not been granted and is still pending determination. 

12  Despite Mr Slater, on behalf of the Applicants, indicating that he 

only had limited opposition to a number them, the proposed pastoral 

conditions are, in my opinion generally not appropriate.  In my opinion 

proposed condition 1 is inappropriate.  It requires the tenement holder to 

conduct its operations in accordance with hypothetical "...practices, 

methods and acts engaged in or approved by a firm or body corporate 

which, in the conduct of its undertaking, exercises that degree of safe and 

efficient practice, diligence, prudence and foresight reasonably and 

ordinarily exercised by skilled and experienced operators engaged in the 

mining industry in Australia."  That is uncertain in the extreme in the 

context of this case.  It is a potential source of frequent litigation and 

attendant costs for present and future holders of the Pastoral Lease and for 

any holder of the Miscellaneous Licence.  Its interpretation and 

application by interested persons or by the Department would be 

extremely difficult.  It is inappropriate to impose condition 8 which 

requires the tenement holder to comply with the Bushfires Act 1954 and 

any regulations thereunder.  Potentially, minor breaches of that Act, 

whether prosecuted or not, could lead to applications for forfeiture and 

other litigation.   

13  In my opinion it is unreasonable, and would be most unusual, to 

impose a condition that required the whole nine kilometres of the 
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proposed road to be fenced on both sides to a standard that made it 

cattle-proof, together with construction of an adequate number of suitable 

cattle crossings.  Although the tenement holder should take all reasonable 

steps to avoid death and injury to cattle from vehicle use where such 

things occur that is essentially a matter to be dealt with by the 

compensation provisions of the act.  In my opinion the suggested pastoral 

management plan in proposed conditions 15 – 17 is inappropriate.  It has 

the potential to constitute a veto held by the pastoralists.   

14  Several of the conditions proposed by the Objectors are of a standard 

nature usually imposed by the Department.  There is no reason why such 

standard conditions should not be imposed.   

15  One non-standard condition that is proposed is condition 2, namely 

that "...The holder shall take all reasonable steps consistent with its 

mining activities to minimise interference with the holder of the 

underlying pastoral lease as pastoral operations and to minimise 

disturbance to stock, vegetation, water sources, water courses and the 

land within the underlying pastoral lease."  That condition is reasonable 

and easily understood and applied in practice.  It will be imposed. 

16  I agree with the broad submission of the Applicants that many of the 

concerns of the Objectors are properly to be dealt with under the 

compensation provisions of the Mining Act that apply to losses sustained 

by pastoral lease holders as a result of mining activities upon tenements 

granted over land the subject of their pastoral lease.  I also agree with the 

submission of the Applicants to the effect that whether there is an 

alternative route which better suits the purposes of the Objectors is, as a 

general proposition, not a matter that a Warden should take into account 

in determining whether or not to grant an application for a miscellaneous 

licence. 

17  It is because of subs 91(6) of the Mining Act that I have concluded 

that the miscellaneous licence should not be granted unless MLA08/455 is 

granted.  Subsection (6) says that a miscellaneous licence shall not be 

granted unless the purpose for which it is granted is directly connected 

with mining operations.  In the present case the MLA has not been 

granted.  I infer from the evidence that there is no other mining operation 

with which the miscellaneous licence application could be directly 

connected.   

CONDITIONS TO BE IMPOSED ON LA08/46 ONLY IF GRANT OF 

MLA 08/455 OCCURS 



[2011] WAMW 4 
 

Warden’s Court Decision Page 9 

 

1 The Licensee notifying the holder of any underlying pastoral or grazing 

lease by telephone or in person, or by registered post if contact cannot be 

made, prior to undertaking airborne geophysical surveys or any ground 

disturbing activities utilising equipment such as scrapers, graders, 

bulldozers, backhoes, drilling rigs; water carting equipment or other 

mechanised equipment.  

 

2 The Licensee or transferee, as the case may be, shall within thirty (30)    

days of receiving written notification of:- 

 the grant of the Licence; or 

 registration of a transfer introducing a new Licensee; 

advise, by registered post, the holder of any underlying pastoral or 

grazing lease details of the grant or transfer.  

 

3 The Licensee submitting a plan of proposed operations and measures to 

safeguard the environment to the Director, Environment, DMP for 

assessment and written approval prior to commencing any development 

or construction.  

 

4 Wherever any part of a road intersects an existing fence, the holder shall 

where necessary construct a gate or livestock grid having such 

dimensions and be constructed of such materials and be of such standard 

as agreed with the pastoralist or as determined by the Environmental 

Officer, DMP.  

 

5 The road to be constructed using proper materials to suit the purpose for 

which it is being constructed, and further that it be constructed in a 

workman like manner and further that it be constructed to the satisfaction 

of the Environmental Officer, DMP.  

 

6 The holder shall maintain the road from time to time as shall be required 

to ensure that it is safe for the purpose that it is constructed.  

 

7 The road is to be clearly signposted as a private road and the signposting 

is to be regularly maintained at the licence holder's expense.  

 

8 All traffic on the road must give way to traffic on public roads.  

 

9 All intersections with public roads should be at 90 degrees or as close as 

possible to maintain visibility and such intersections are to be maintained 

at the licence holder's expense.  
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10 Truck warning signs must be installed at a distance of 200 metres both 

north and south (or east and west as the case requires) of any 

intersection, to warn traffic on public roads of entering traffic from the 

road.  

 

11 The licensee is to obtain the written approval of the Shire of Ashburton or 

Main Roads WA or both where applicable and lodge a copy of that 

approval with the Mining Registrar prior to the construction of that part 

of the road that will intersect with any existing road. Where a difference 

exists between DMP conditions and the requirements of either authority, 

the requirements of the authority prevail.  

 

12 To properly maintain the installations as directed by the Environmental 

Officer, Department of Mines and Petroleum. 

 

13 The holder shall take all reasonable steps consistent with its mining 

activities to minimise interference with the holder of the underlying 

pastoral lease as pastoral operations and to minimise disturbance to 

stock, vegetation, water sources, water courses and the land within the 

underlying pastoral lease."  

 

ENDORSEMENTS 

 

1. The Licensee's attention is drawn to the provisions of the Aboriginal 

Heritage Act 1972 and any Regulations thereunder.  

 

2. The Licensee's attention is drawn to the Environmental Protection Act 

1986 and the Environmental Protection (Clearing of Native Vegetation) 

Regulations 2004, which provides for the protection of all native 

vegetation from damage unless prior permission is obtained. 

 

 


