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INTRODUCTION 

1   La Mancha Resources Australia Pty Ltd ("La Mancha") is currently 

registered as the holder of a 51 per cent share in each of prospecting 

licences 15/5149 to 5152 ("the PL's").  La Mancha became the registered 

holder of its share in each of the PL's on 28 July 2008.  That registration 

was the result of a conversion application having been made pursuant to 

s 120AA of the Mining Act 1978 (WA) in respect of the former mining 

lease application 15/931 ("M15/931").  The conversion application was 

lodged by La Mancha.  The application was made in the name of La 

Mancha and in the name of the then registered joint holder of M15/931, 

namely, Polaris Pacific NL ("Polaris").  At the time of lodgement of the 

conversion application La Mancha was registered as holding 51 per cent 

of the shares and Polaris as holding 49 per cent of  the shares in M15/931.  

Registration of La Mancha and Polaris as holding 51 per cent and 49 per 

cent respectively of the PL's occurred on 28 July 2008.  All of that history 

is revealed in the searches of M15/931 and of the PL's that were tendered 

in evidence before me.  Those searches reveal that, for each year after the 

grant of the PL's, rent has been paid in full.  The searches also show that 

the minimum expenditure condition has been complied with.  The PL's 

were granted combined reporting status in January 2009.   

2   In March 2000, following liquidation proceedings which were 

concluded by the liquidator, Polaris was de-registered by ASIC.  The 

liquidation was a voluntary liquidation by creditors.  The liquidator, in his 

summary of assets and liabilities (form 509 - 15 January 1999), stated that 

the company had "NIL" assets and had unsecured creditors of $2,657,811.   

3   ASIC has been made aware by the solicitors acting for La Mancha 

of the present application of La Mancha before the Warden, of the 
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submissions that La Mancha intended to make to the Warden, of the 

relevant history of M15/931 and the four PL's, of the circumstances of the 

parent company of the former Polaris and of its expressed (in writing) 

attitude to La Mancha's applications.  ASIC has also been given a copy of 

the joint venture agreement between La Mancha and Polaris concerning 

the subject mining tenements. 

4  ASIC has chosen not to participate in these proceedings and has indicated 

an intention to abide the decision of the Warden's Court.   

THE PROCEEDINGS 

5  La Mancha's application proceeded by way of the tendering of various 

affidavits in support, together with oral and written submissions.  The 

facts set out in the introduction hereto are facts which I have found to be 

proved to the required civil standard and are contained within the affidavit 

material submitted by La Mancha. 

 

THE EVIDENCE 

6 I find that La Mancha, then known as AFMECO PTY LTD, and Polaris 

entered into a joint venture agreement in September 1991 in respect of 

various mining tenements either held by, or which had been applied for 

by, Polaris.  In March 1996 a joint application for the grant of M15/931 

was made by La Mancha and Polaris.  At the time of liquidation and 

subsequent de-registration of Polaris, Black Swan Gold Mines Ltd was the 

parent company of Polaris and was the sole disclosed creditor of Polaris at 

the time Polaris was wound up.  Black Swan subsequently changed its 

name to Brazilian Diamonds Limited.  No application to transfer the 

49 per cent holding of Polaris in M15/931 or, later, in the PL's, was ever 

lodged by Brazilian Diamonds.  In May 2009, Brazilian Diamonds wrote 
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to La Mancha stating in effect that Brazilian had no claim or interest in 

the PL's, legal or beneficial, that any rights it may have had were 

relinquished, and that, in the opinion of Brazilian, upon the liquidation of 

Polaris, La Mancha became entitled to 100 per cent of the shares in the 

PL's.  I am satisfied that at all material times Brazilian has been aware of 

these proceedings and has never sought to be heard in connection with the 

outcome of La Mancha's plaint for registration. 

7 On the basis of the affidavit of Mr Marshall Timothy McKenna, sworn 

18 August 2010 and lodged by of La Mancha, I make the following 

findings of fact.  Mr McKenna is a very experienced legal practitioner in 

commercial litigation and for many years has predominantly practised in 

the field of Western Australian energy and resources work.  That work has 

included assessment of values of mining tenements in this State.  I find 

that one tenement valuation method, recognised and applied in the mining 

industry and by government is, as Mr McKenna puts it, "the antecedent 

total expenditure made on a prospecting licence by the titleholder(s) 

being either:  (i) the aggregate expenditure; or (ii) the total expenditure of 

the immediately preceding year."  Copies of form 5 operations 

expenditure reports lodged on behalf of La Mancha for the 2008/2009 

expenditure year, together with then draft copies of expenditure for the 

2009/2010 expenditure year satisfy me that for those two years total 

expenditure of $67,118 has been expended by La Mancha on the PL's.  

For the 2008/2009 expenditure year a total of $37,556 was expended.  For 

each of the four PL's the minimum required expenditure for 2008/2009 

was exceeded.  For the 2009/2010 expenditure year the minimum 

prescribed expenditure was also exceeded for each of the four PL's.  Total 

expenditure in 2009/2010 by La Mancha on all four PL's was $29,562.  

No other person contributed to any part of that amount and no other 
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person independently incurred any expenditure on any of the four PL’s.  

Forty nine per cent of $67,118, being total expenditure for the two 

expenditure years, is $32,887.82.   

8   Applying the preceding year antecedent expenditure method of 

valuation to the 2009/2010 expenditure of $29,562 (it being the lowest of 

the two years), there is an apparent debt owned by Polaris to La Mancha, 

without taking into account any interest liability, of $32,887 which 

exceeds the value of the PL's by $3325.  If the 2008/2009 expenditure is 

taken as providing the basis for a valuation of the four PL's at $37,556, 

then, again without taking interest into account, the value of the tenement 

exceeds the apparent bare debt by $4669.  If interest is taken into account, 

the total debt significantly exceeds the value of the PL’s.  If the aggregate 

expenditure valuation method is used and for those two years the amount 

of expenditure of $67,118 is taken into account, a 49 per cent valuation of 

$67,118 (excluding interest) is $32,887.92.  The addition of recoverable 

interest to the amount of debt of $32,887.82 for those 2 years would mean 

that the debt exceeds that valuation of $32,887.92. 

9   Taking into account all of the above-mentioned matters I find that 

there is an unsatisfied debt to La Mancha that exceeds the value of a 49 

per cent share in the PL's assessed on the basis of either antecedent total 

expenditure methodology.  I have no other material before me upon which 

either of the two alternative methodologies described by Mr McKenna in 

his affidavit could be applied.  The first of those is a valuation based on 

mineralisation of a tenement; the second is bona fide consideration given 

by purchasers in arms-length sales of comparable tenements.   
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THE JOINT VENTURE AGREEMENT 

10 The Joint Venture Agreement (“JVA”) was a farm-in arrangement 

between the parties.  It gave La Mancha the right to earn a 51 per cent 

interest in various tenements either held by or applied for by Polaris upon 

the expenditure by La Mancha of specified amounts.  Clause 5.3 says, 

inter alia, that the joint venture shall continue for so long as there remains 

more than one party to the agreement or until terminated by mutual 

agreement in writing.  The duties, obligations and liabilities of the parties 

were several and not joint or joint and several (7.2).  Beneficial ownership 

of the parties was as tenants in common (7.4).  La Mancha was appointed 

as operator of the tenements the subject of the JVA.  (Clause 9). 

11 The JVA provided for contribution by the parties towards expenditure in 

proportion to the interests held.  It also made provision for dilution of the 

interest of any party arising from non-payment of agreed contributions.   

12 Clause 12.1 says that at any time after the farm-in completion date any 

party may withdraw from the joint venture by giving written notice and 

the withdrawal would take effect at a specified time.  Upon withdrawal 

the withdrawing Party would be under no further financial liability to the 

other party, except for any financial liability incurred prior to withdrawal 

taking effect.  The withdrawing Party was to transfer its interests to the 

remaining party (12.2).  Pursuant to clause 13 of its the JVA, the parties 

were given an opportunity to participate in mining operations on the 

subject tenements after a feasibility study had been undertaken.  Either 

party had a choice as to whether or not they would proceed with any 

development based on the feasibility study or would become a 

"non-proceeding" party.  Provision was made for a non-proceeding party 

to compulsorily transfer its share in the joint venture to the other party for 

a determined consideration.   
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13 Clause 14 headed "DEFAULT" says that interest is payable on 

outstanding financial obligations between the parties calculated in 

accordance with an "agreed rate".  It also allows for any non-defaulting 

party to pay the whole or any part of any amount owing by the defaulting 

party and any such amount is to constitute a debt due and payable by the 

defaulting party to the non-defaulting party which debt includes costs and 

accruing interest at the agreed rate.  Clause 14 makes provision, in the 

case of default on the part of one of the parties to the payment of any 

amounts payable under the agreement, to lose a proportionate amount of 

that party's interest in the joint venture and for the share of the 

non-defaulting party to be increased by the same proportion.  Assignment 

or encumbrance of the interest of a party to the joint venture could only 

take place subject to a right of refusal of the other party not being 

exercised by that other party.   

DE-REGISTRATION OF POLARIS 

14 Upon de-registration in 2000, Polaris ceased to exist (Corporations Act 

(“CA”) s 601AD).  That took place on 30 March 2000, three months 

having passed since Polaris's liquidator lodged a return under s 509 of the 

CA notifying of the final meeting convened by the liquidator.  That 

notification was lodged on 30 December 1999.  The accompanying 

statement by the liquidator of the position in winding up of Polaris was 

that it had no assets at all, no contingent assets and no contingent 

liabilities.  Upon de-registration all of Polaris's property (other than trust 

property) vested in ASIC (CA subs 601AD(2)).  ASIC took only the same 

property rights that Polaris itself held and any property that Polaris held 

subject to any other interest or claim, ASIC took subject to that interest or 

claim (CA subs 601AD(3)).  Pursuant to subs 601AD(4) ASIC has all the 

powers of an owner over property that is vested in ASIC under 
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subs 601AD(2).  Pursuant to subs 601AE(2), ASIC, in respect of property 

vested in it upon de-registration, acquired the power to dispose of or deal 

with the property at it sees fit.  Any such property remains subject to all 

liabilities imposed on the property under law and does not have the 

benefit of an exemption that the property might otherwise have because of 

it being vested in the Commonwealth or ASIC.  Those liabilities may 

include a liability that is a charge or claim on the property (subs (3)).  The 

obligation of ASIC in respect of property that is subject to any such 

liability is limited to satisfying the liabilities out of the company's 

property to the extent that the property is properly able to satisfy those 

liabilities (subs (4)).  Pursuant to s 601AF ASIC may do an act on behalf 

of the company if ASIC is satisfied that the company would be bound to 

do the act if the company still existed.  The statutory note to s 601AF says 

that this power is a general one and is not limited to acts in relation to 

property vested in ASIC under ss 601AD(2).  The note also says that 

ASIC may exercise all powers that automatically flow from the vesting of 

property in ASIC and may exercise those powers whether or not the 

company was bound to do so. 

15 In my opinion, having had sufficient notice of all relevant circumstances 

and ample time to give consideration to such circumstances in the context 

of La Mancha's application for registration together with material supplied 

to it by La Mancha, ASIC is acting within its powers to choose not to 

participate in these proceedings and to agree to abide the decision of the 

Warden's Court. 

16 In my opinion ASIC has not become a substitute joint venturer and no 

action on the part of ASIC can be seen as purporting to act in the capacity 

of a party to the JVA.   
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SUBMISSIONS OF LA MANCHA 

17 La Mancha relies upon four discreet arguments in support of its 

application.  They are: 

“(a) the inability of Polaris, as a non-existent entity to be issued shares 
in the Prospecting Licences (or any property); 

(b) An equitable lien over the Prospecting Licences, on the basis that, 
to date, it has solely funded expenditure in relation to them; 

(c) A constructive withdrawal by Polaris from the Joint Venture at the 
time it was deregistered, with the result that Polaris's 49 per cent 
interest was transferred to La Mancha; or 

(d) An implied term that upon the deregistration of Polaris, its interest 
in the Prospecting Licences was transferred to La Mancha." 

CONCLUSIONS 

18 Taking into account the evidence and the written and oral submissions on 

behalf of La Mancha my conclusions are as follows. 

19 In my opinion a share in a mining tenement can only be lawfully granted 

to an entity, corporate or otherwise, that exists at the time of grant.  I have 

previously, in a different context to this case, in the matter of Smith v 

Brosnan (2006) WAMW 21 @ 21 expressed the same view.  

De-registration under the Corporations Act has the effect that the 

company, as an entity, legal or otherwise, ceases to exist.  It was 

therefore, as at 28 July 2008 not possible for the Department of Mines to 

lawfully grant a share in any of the PL's to the former company Polaris.  

The application for M15/931 was lodged in 1996.  The joint applicants 

were Polaris and La Mancha.  By February 2007 M15/931 had not been 

granted.  By then the provisions of s 120AA of the Mining Act had come 

into operation.  Section 120AA created a regime where, by means of an 

Order of the Governor published in the Government Gazette, it became 

possible to convert an application for the grant of a mining lease to, in 

effect, an application for the grant of, inter alia, one or more prospecting 

licences.  Conversion applications were lodged in respect of the PL's on 

7 February 2007.  The applications were granted on 28 July 2008.  On that 
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day each of the PL's commenced.  Under clause 6 of the Governor's 

Order, it was an express requirement that if a mining lease application had 

been made by two or more persons any conversion application was to be 

made by those persons jointly.  By the time of lodgement in February 

2007, Polaris had long been de-registered and it was most unlikely that it 

would ever be re-registered.  The difficulty that confronted La Mancha 

was that its de-registered joint venture was still shown on mining lease 

application M15/931 as being the holder of a 49 per cent share in the 

application.  It was likely that if a conversion application was made only 

in the name of La Mancha that the Department would not have accepted, 

or if accepted, would not have acted upon the such an application.  I am 

unaware why La Mancha did not raise the issue of the de-registration of 

Polaris with the Department, until recent communications between them 

both in 2009 and 2010. 

In my opinion it was not the intention of Parliament, in inserting 

the provisions of s 120AA of the Mining Act, that a tenement or a share in 

a tenement could be granted to a corporation that had ceased to exist as a 

result of de-registration unless, by the time of grant, the corporation had 

been re-registered under the Corporations Act.  It could never have been 

the intention of Parliament that the Governor's Orders of 2006 could have 

the effect that despite de-registration of a corporate joint applicant for the 

grant of a mining lease, the application by the de-registered corporation 

for the grant of the mining tenement could be received and duly processed 

and otherwise continue to be dealt with by the Department as if there had 

been no de-registration.  It could not have been intended that any 

conversion application would have to strictly comply with the terms of 

Order 6(2) with the effect that a corporation which had ceased to exist 

would be treated as a joint applicant for, in this case, the grant of 



2011 WAMW 5 
CALDER M 

[2011] WAMW 5 Page 12 

prospecting licences or that a de-registered corporation could be lawfully 

granted an interest in any prospecting licences that were granted. 

20 In my opinion this is a case in respect of which, pursuant to subs 103G(2) 

of the Mining Act, an "authorised officer" could have been satisfied that 

in all of the circumstances there was reasonable cause to amend the 

register to remove the name and the shareholding of Polaris and to record 

that La Mancha held 100 per cent of the shares in each of the prospecting 

licences.  If necessary, it would have been open in my opinion for the 

authorised officer or an appropriate officer within the Department to allow 

the conversion application to be amended to remove any reference therein 

to Polaris.  Subsection 103C(6) of the Mining Act says:  "Neither the 

Minister nor an authorised officer is concerned with the effect any 

instrument lodged under this section may have at law other than for the 

purposes of this Act." 

21 I agree with La Mancha's submission that it has an equitable lien over the 

PL's on the basis that it has solely funded expenditure in relation to them. 

22 For some unknown reason there is no mention in any of the liquidator's 

reports that have been placed before me of Polaris's interest in the 

application for M15/931.  The liquidation came to an end in December 

1999 and three months later de-registration occurred, effectively, by the 

passage of time.  It is clear from the history of Polaris that, from the 

commencement of the voluntary liquidation up until it de-registration, no 

interest in application M15/931 was asserted by Polaris or its parent 

Brazillian Diamonds, I have accepted that 49 per cent of the cost to La 

Mancha of expenditure on each of the PL's for the 2008/2009 and the 

2009/2010 expenditure years is in excess of the value of each of the PL's.  

It does not follow, however, that at the time of de-registration Polaris's 
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interest in MLA15/913 had a value anything like that.  That is not to say, 

however, that the 49 per cent interest in the application had no value at all.  

I proceed on the basis that, to La Mancha at least, it did have some value.  

It represented a contingent asset, namely the grant of a mining tenement.  

There is no evidence that, at the time when ASIC commenced to hold the 

49 per cent share in MLA15/931, La Mancha had any "...security or other 

interest or claim" (CA subs 601AD(3)) over the asset.  The asset in the 

form of a mining lease application subsequently became an asset in the 

form of the four granted PL's.  But for the conversion application having 

been successfully made, it could reasonably have been expected that the 

MLA would have become an asset in the form of a granted mining lease 

with 49 per cent vested in ASIC.  Only ASIC would have been entitled to 

be registered as to the holder of that 49 per cent share.  As an owner of 

that 49 per cent share in the  MLA and, later, the PL's, ASIC would have 

had all the powers of any other owner of the property subject to any 

interest or claim that any other person had over the property (CA 

s 601AD(3), (4)).  There is no evidence of any expenditure by La Mancha 

before July 2008 when the PL's were granted in respect of MLA15/931.  

From the time of grant of the PL's, La Mancha has expended $67,118 in 

connection with the four PL's.  I consider that, although ASIC is not a 

party to the joint venture agreement, it nevertheless holds an asset, namely 

its 49 per cent interest in the four PL's, in respect of which it had an 

obligation to contribute to the extent that it was able to do so out of its 

interest in the PL’s and in respect of which no contribution was made by 

ASIC.  The minimum prescribed expenditure in order to ensure that the 

PL's would not be lost due to forfeiture for non-compliance with the 

expenditure obligation.  I am satisfied that La Mancha, having wholly 

funded expenditure on the tenements and the expenditure in every case 
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appearing to be reasonable, La Mancha does hold, as submitted by it, an 

equitable lien against the other 49 per cent interest in the tenement.  That 

interest no longer belongs to Polaris but that does not affect the creation or 

continuation of the lien against the asset.  ASIC, as the holder of the 

49 per cent interest in the PL's, does not oppose a transfer of the 

49 per cent interest to La Mancha.  I do not perceive that ASIC has 

conceded in its communications with La Mancha's solicitors that there is 

an equitable lien over the PL's.  It has not, however, denied the existence 

of such a lien.  In my opinion transfer of the 49 per cent interest in the 

PL's to La Mancha would wholly discharge the equitable charge that I 

consider La Mancha holds over the four PL's.  In the circumstances that 

would be an appropriate means of resolving the presently existing 

circumstance of a non-existent entity being registered as the holder of a 

registered interest in four mining tenements. 

23 I do not accept the submission of La Mancha that the vesting in ASIC of 

Polaris's interest in MLA15/931 upon de-registration was tantamount to 

an assignment under the joint venture agreement of that interest in the 

MLA.  It occurred as a matter of law pursuant to the provisions of the 

Corporations Act following the conclusion of the liquidation proceeding 

in December 1999.  At the moment of the vesting in ASIC Polaris no 

longer existed.  It was no longer a party to the joint venture agreement.  I 

agree with the submission by La Mancha that there was a constructive 

withdrawal by Polaris from the joint venture agreement but I do not agree 

that that constructive withdrawal occurred at the time of de-registration.  

In my opinion, by the time de-registration came into effect it was too late 

for there to be any withdrawal, constructive or otherwise, by Polaris from 

the joint venture.   
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24 On 30 December 1999 the liquidator of Polaris lodged a form 523, 

notification of the final meeting convened by the liquidator.  The 

liquidator also filed a form 524, presentation of accounts and statement by 

the liquidator on the same day.  In that document the liquidator said (para 

6a) that the liquidation would probably be completed on 24 December 

1999, that being the date of the final meeting.  Those forms were lodged 

by the liquidator under s 509 of the Corporations Act.  Subsection 

601AC(2) of the Corporations Act says that ASIC must de-register a 

company if three months have passed since the liquidator lodged a return 

under s 509 and no order under ss 509(6) has been made during that 

period.  I infer from the fact of de-registration that no order was made 

under ss 509(6).  In my opinion, during the period between the final 

creditors meeting on 24 December 1999 and de-registration in March 

2003, and while Polaris was still a registered corporation and still a party 

to the joint venture agreement, there was a constructive withdrawal from 

the joint venture by Polaris.  The constructive withdrawal may be implied 

by reason of Polaris doing nothing to try and prevent de-registration.  No 

order was sought under ss 509(6).  I am satisfied, by the conduct of La 

Mancha since December 1999 and up to the present time, namely its 

continued pursuit of the progress of MLA15/931 culminating in the grant 

of the PL's and its continued compliance with the expenditure condition 

for those PL's, that La Mancha proceeded upon the basis that Polaris was 

no longer a party, and for practical purposes, if not legal, had effectively 

withdrawn from or otherwise ceased to be a JVA party.  There has been 

an effective waiver of any rights by La Mancha to receive any notice of 

Polaris’s withdrawal.  I accept the submissions of La Mancha that the 

provisions of clause 12 of the joint venture agreement have the effect that 
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the 49 per cent interest in the joint venture, in MLA15/931 and in the PL's 

became, prior to de-registration, the property of La Mancha. 

CONCLUSIONS 

25 For all of the above reasons, the 49 per cent share of the PL's registered in 

the name of Polaris should now be registered in the name of La Mancha, 

having the effect that La Mancha be registered as 100 per cent holder of 

all of the shares in all four PL’s.   


