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INTRODUCTION 

1  Procnima Exploration Pty Ltd ("Procnima") is the registered holder 

of prospecting licences 63/1385, 63/1386 and 63/1387 ("the prospecting 

licences").  The tenements were all granted on 18 December 2007 to 

Procnima.  The expenditure condition in respect of P63/1385 and 

P63/1387 requires a minimum annual expenditure of $8000 on each 

tenement.  The minimum required expenditure for P63/1386 for each year 

is $2040.  Procnima has applied for exemptions from expenditure for the 

year ended 18 December 2009 for the tenements.  Each application for 

exemption seeks an exemption of 100 per cent of the required minimum 

expenditure for that tenement year.  In each case the reason for which the 

exemption is sought is the same, namely, pursuant to the provisions of 

paragraph 102(2) (b) and subs 102(3) of the Mining Act 1978 (WA) ("the 

Mining Act").  In particular, concerning paragraph 102(2) (b) it is said 

that time is required to evaluate work done on the mining tenement, to 

plan future exploration or mining or to raise capital therefore.  

Subsection 102(3) says that a certificate of exemption may be granted for 

any reason which in the opinion of the Minister is sufficient to justify the 

grant and any such reason is not included within subs 102(2) or otherwise 

prescribed by the Mining Act. 

2   Mr Alan Sandercock and Mr John Morton are objectors to the grant 

of the certificates of exemption that Procnima has applied for.  They have 

also applied for forfeiture of the Prospecting licences.  The primary 

ground upon which forfeiture is sought is that Procnima has, by virtue of 

its three applications for exemption, admitted that the expenditure 

condition has not been complied with in a most significant respect and 

that the non-compliance is of sufficient gravity to justify forfeiture of all 

of the tenements.  Mr Sandercock and Mr Morton also allege that the 

parent company of Procnima, namely, Mincorp PLC was de-listed from 

the London Alternative Investment Market ("AIM") on 27 February 2009.  

It is claimed that Procnima relies entirely on the financial resources of 

Mincorp and that, because Mincorp has been de-listed, Mincorp is in no 

position to raise funds.  In their particulars of the forfeiture application the 

applicants have stated that it is their belief that the tenements contain 

economic deposits of gold and should be explored to delineate those 

deposits.  It is also said that the applicants have a "...net profit interest..." 

in the tenements which would be lost to them if any other person were to 

make a successful forfeiture application.   



[2011] WAMW 6 
 

[2011] WAMW 6 Page 4 

sgp Spark & Cannon 

3  The sole particularised response to the applications for forfeiture is to 

the effect that each of the tenements is the subject of a pending application 

for exemption.   

4  As agreed by all parties, I conducted a joint hearing of all of the 

forfeiture and exemption applications.   

EVIDENCE AND FINDINGS OF FACT 

5  My following findings of fact are derived from material produced at 

the hearing by both parties.   

6  At the commencement of the hearing several documents were 

tendered by Procnima without objection.  Those documents included, for 

each of the tenements, a certified Mines Department registry search.  A 

certified ASIC search of Procnima was also tendered. 

7  The certified tenement search for PL63/1385 shows claimed 

expenditure for the 2008 year of $11,248 and claimed expenditure for the 

year ended 18 December 2009 of $1036.  For PL63/1386, 2008 claimed 

expenditure is $10,895 and $643 for the 2009 expenditure year.  In respect 

of PL63/1387, claimed 2008 expenditure is $11,243 and claimed 2009 

expenditure is $1036.   

8  The ASIC search of Procnima shows five registered directors of the 

company, namely Reginald Hare, Thanggaya Munusamy, Hassnain Sidiq, 

Abdul Razak Bin Abu Bakar, Norasman Bin Ismail.  All of those directors 

are shown as having addresses outside Australia with the exception of 

Mr Sidiq for whom an address in Victoria is shown. 

9  I accept as true the evidence given by the registered secretary at the 

hearing.  He said that Procnima is the registered holder of six prospecting 

licences in the Norseman region including the prospecting licences the 

subject of these proceedings.  He received, as secretary, instructions 

concerning the management of the company from the directors Mr Hare, 

Mr Thanggaya Munusamy, from one of the applicants for forfeiture, 

Mr Morton who ceased to be a director in November 2007, and from 

Mr Bakar.  Mr Bakar became a director in April 2010.  It is unclear from 

the evidence before me whether Mr Hare is still a director of Procnima 

and whether, either as a director or otherwise, he has any interest in or 

influence in respect of the management of Procnima and Procnima's 

assets.  In my opinion it is of no particular significance in this case 

whether Mr Hare was a director during the 2009 expenditure year or 
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whether he is or is not still a director.  The ASIC record of his still being a 

director in that regard is inconsistent with evidence given by 

Mr Sandercock before me.   

10  I am satisfied that Mr Thanggaya Munusamy is dead and that he died 

early in 2010.  Evidence in that regard came from a notarised declaration 

dated 16 March 2010 made by Mr Bakar and tendered in evidence, 

without objection, by Procnima.   

11  From mid-2009 it became increasingly difficult for the secretary to 

obtain any funds through Thanggaya Munusamy or to obtain any other 

information that he required in order to comply, as secretary of Procnima 

with Mines Department and ASIC statutory requirements.  He said that he 

had, as secretary, received funds and information primarily from 

Thanggaya Munusamy for the 2008 and 2009 years.  In the second half of 

2009 he sometimes received instructions from Mr Bakar who was not then 

a director but who became a director of Procnima in April 2010.  He said 

Mr Bakar told him that Thanggaya Munusamy was very ill with cancer 

and that he had ceased performing any functions on behalf of Procnima.  

The secretary said that he had organised payments to be made on behalf of 

Procnima from funds that he had received and that he had arranged for the 

appointment of a tenement manager and tenement consultants.  He said 

that Procnima had received advice from Rhode Consulting Geologists, 

that Gillian McVain of GJM Mining had been engaged to undertake 

Mining Act compliance and that another agent had been engaged to carry 

out ASIC audit work which was mandatory for the reason that Procnima 

was a subsidiary of a UK registered corporation.  In October 2008 an 

Australian corporation, Mincorp Consultations Pty Ltd, had provided 

Procnima with a data compilation review in respect of all six tenements 

held by Procnima.  He said that Procnima had paid $7912 for that.  In 

February 2009 the secretary had received a letter from a Mr Poli of 

Matsa Resources Ltd expressing an interest in acquiring the six tenements 

held by Procnima.  In probably mid-2009, and before August 2009, 

Mr Poli and Mr Thanggaya Munusamy had met and discussed Mr Poli's 

letter however nothing had come of the meeting.  In around early June 

2010 Mr Poli had said that he was still interested in the prospecting 

licences.   

12  The secretary said that he understood that Procnima had not "died", 

that it is not insolvent or in liquidation.  He said that he could not say that 

Procnima was unable to raise any funds needed to comply with Mining 

Act requirements.  He said that he was unsure of the source of funds that 

had been advanced to him for Procnima's purposes.   
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13  The evidence of Mr Sandercock, both in oral form and in the form of 

affidavits, contained many assumptions and much hearsay.  He also gave 

some evidence of Procnima not having strictly complied with the 

regulatory requirements of the Mining Act and Regulations concerning 

the lodgment and continuation of the exemption applications and of the 

defence of the forfeiture applications.   

14  Without any stated or apparent basis for saying so beyond the de-

registration of Mincorp, he asserted that Procnima was not in the position 

to obtain funds.  There is no evidence upon which I could properly draw 

such an inference.  The only documentary evidence related to the 

de-listing of Mincorp is an uncertified document headed "Cancellation of 

Admission" on what appears to be a page from a web site of the London 

Stock Exchange dated February 2009 which appears to state that 

Mincorp's admission to the AIM was cancelled on 27 February 2009 

"pursuant to AIM rule 1".  Mr Sandercock also produced, without 

objection from Procnima, a one-page document headed "Part One - AIM 

Rules".  There then follow what I take to be three rules.  Rule 1 says that 

in order to be eligible for AIM an applicant must appoint and retain at all 

times a nominated adviser.  It says that if an AIM company ceases to have 

a nominated adviser the Exchange will suspend trading in its AIM 

securities and if a replacement nominated adviser has not been appointed 

within a month thereafter the admission of the company's AIM securities 

will be cancelled.  Even if I were to proceed upon the basis that Mincorp 

was subject to the AIM rules, in particular AIM rule 1, the bare statement 

in the Cancellation of Admission document that admission to AIM was 

cancelled is of no assistance in determining the current legal status of the 

company or its financial capacity.   

15  Mr Sandercock produced a deed of sale pursuant to which 

Mr Morton and Mr Sandercock transferred to Procnima three mining lease 

applications, namely, 63/1301, 63/1302 and 63/1309.  Those mining 

tenement applications were subsequently converted to prospecting 

licences applications.  Pursuant to the agreement the vendors, became 

entitled to receive a net 6 per cent profit interest in the tenements.  He 

expressed the concern of the objectors/applicants for forfeiture as being 

that if another party successfully applied for forfeiture of the tenements 

than that net profit interest held by Mr Morton and Mr Sandercock would 

be lost.   

16  After the conclusion of the hearing in June 2010 I allowed further 

evidence to be produced.  The hearing resumed in August 2010.  The 

material that was presented included material related to the resignation of 
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Mr Hare as a director of Procnima.  Mr Sandercock produced one 

document dated 15 July 2010 with a number of attachments and another 

document dated 16 July 2010.  Both documents are in handwritten form 

and contain comments about Matsa Resources' expressed interested in the 

Prospecting licences, the absence of any detailed evidence about any 

negotiations that had taken place in that regard, together with some 

submissions on the law.  The document dated 15 July 2010 contains 

comment from Mr Sandercock about ASIC records of registered directors 

of Procnima.  He concedes that Mr Hare had resigned as a director of 

Procnima.  He states that Mr Hare is still interested in the company and 

retains a shareholding.  He makes other comments about the history of 

Mincorp and Procnima.  All of that is inadmissible hearsay.  In any event, 

I consider that it is not relevant to the determination of the issues that are 

before me and which will subsequently be before the Minister. 

17  The point is made in the document that Thanggaya Munusamy did 

not become unwell until around the end of August 2009 and was thus 

available for approximately eight months of the expenditure year before 

he died. 

RECOMMENDATION:  EXEMPTION APPLICATIONS 

18  In respect of each of the prospecting licences there is a relatively 

significant non-compliance with the expenditure condition.  Each 

exemption application seeks an exemption of 100 per cent of the 

minimum amount that Procnima would have otherwise been required by 

the expenditure condition to expend during the year ended 18 December 

2009.  The form 5 operations report for that expenditure year for 

prospecting licences 63/1385 and 63/1387 claim, in each case, total 

expenditure for the subject expenditure year of $1036.  That total is made 

up of two components, namely, “rent and rates” of $697 and 

“administration/overheads” of $339.  The minimum expenditure 

prescribed for each of those prospecting licences for the 2008 to 2009 

expenditure year is $8000.  In respect of each tenement, the application 

for exemption seeks a certificate of exemption in the amount of $8000.  In 

the case of PL63/1386, the minimum prescribed expenditure is $2040.  

The amount of expenditure for the year ended 18 December 2009 that is 

claimed in the form 5 operations report lodged by Procnima for that year 

is $643.  That total is made up of $369 for rent and rates and $274 for 

administration/overheads.  The minimum prescribed amount of 

expenditure for that year for PL63/1386 is $2040.   
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19  The objectors did not cross-examine Procnima's sole witness in 

relation to the claimed expenditure in each of those form 5 reports.  The 

objectors did not produce any contrary evidence.  They did not challenge 

the amounts of claimed expenditure in any way.  From the absence of any 

contrary evidence or any challenge to the contents of the three form 5 

reports, I proceed upon the basis that, despite exemptions being sought for 

the full amount of prescribed expenditure, the amounts claimed in the 

form 5 reports were in fact expended in respect of the subject expenditure 

year for each of the three Prospecting licences.   

20  Relative to the amount of minimum prescribed expenditure for each 

tenement there is, in each case, a significant shortfall in the expenditure of 

Procnima.  In the case of prospecting licence 63/1385 and 63/1387 an 

amount of around 13 per cent of the required $8000 was expended.  In the 

case of PL63/1386, around 32 per cent of the prescribed $2040 was 

expended.  It is significant that, in the case of all three tenements, none of 

the claimed expenditure relates to any work having been done in respect 

of the tenements.  Payment of rent is necessary in order to retain the 

tenement.   

21  In evidence for Procnima it was said that Mincorp Consultants Pty 

Ltd caused a document entitled "Data Compilation and Revue" dated 

17 October 2008 to be prepared which had been paid for by Procnima.  It 

was said that Procnima had paid $7912 to have that document produced.  

No evidence was given, however, as to any connection between either 

Procnima or Mincorp PLC and Mincorp Consultants Pty Ltd.  There is no 

evidence as to the purpose for which the review was undertaken and 

published.  There is no evidence of the use to which it was put or by 

whom.  There is no evidence which would enable me to conclude that the 

cost of the review which Procnima paid for is expenditure on or in 

connection with mining on any of the tenements.  The fact that it is not 

reflected in the form 5 reports for the three tenements gives rise to an 

inference, which I draw, that the expenditure was not of that type.   

22  Procnima has not produced any direct evidence concerning the 

reason why the requirements of the expenditure condition were not 

fulfilled in each case.  The subject tenements were not held by an 

individual.  In particular they were not held by Mr Thanggaya Munusamy.  

There is no explanation as to why, upon his debilitation due to illness, no 

other director or other officer of Procnima attended to the management of 

the prospecting licences and, in particular, to the obligations imposed by 

the Act and Regulations upon Procnima, as the registered holder of those 

tenements, to undertake activities of the type contemplated by the 
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legislation in respect of the tenements.  The inference that I draw from the 

evidence before me is that no attention at all was paid by the company to 

its obligations once Mr Thanggaya Munusamy was unable to fulfil that 

role as he had in the past.  Very little, if any, attempt was made by any 

other director of Procnima to instruct the company secretary, to try and 

achieve compliance with the company's statutory obligations under the 

Mining Act and Regulations.   

23  There is no evidence that any work has been done in connection with 

any of the prospecting licences in respect of which any evaluation could 

be done.  There is no evidence of any planned future exploration or 

mining or of any intention to plan future exploration or mining on the 

tenements.  There is no evidence of any intention to endeavour to raise 

capital for exploration for mining in the future on the tenements.  I draw 

from the evidence before me a contrary inference, namely, that there are 

no such plans for future exploration or mining and there are, accordingly, 

no plans to raise capital for future exploration or mining.   

24  In my opinion the Minister could not be satisfied upon the evidence 

that there is any reason other than those set out in subs 102(2) of the Act 

for which some exemption could be granted.  The failure of the directors 

and officers of Procnima to ensure that the company's statutory 

obligations were being fulfilled during the 2008 to 2009 year has not been 

explained.  It is no excuse or justification to simply say that the director 

who had had that responsibility became ill and unable to perform that 

function and that nothing was done by the company, as the holder of the 

three tenements, to have someone else do so.  

25  In my opinion there is nothing in the evidence which could justify 

the Minister granting a certificate of exemption in respect of any of the 

tenements pursuant to subs 102(3) of the Mining Act.   

26 RECOMMENDATION.   I recommend that the Minister refuse all three 

applications for exemption.   

PLAINTS FOR FORFEITURE 

27  A strong prima facie case for forfeiture of all three tenements 

emerges from the evidence.  As I had mentioned above, only about 

13 per cent of the prescribed amount was expended in connection with 

PL63/1385 and 63/1387.  Around 32 per cent of the prescribed minimum 

was expended in connection with PL63/1386.  There is no detail in the 

evidence before me of any work done on or in connection with mining on 
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the tenements in previous years.  The Departmental register search for 

P63/1385 shows that expenditure of $11,248 was claimed for the year 

ended 19 December 2008 - the first year of the life of the tenement.  For 

P63/1387 claimed expenditure shown in the register search for that same 

year is $11,243.  In respect of PL63/1386, expenditure claimed, according 

to the register search, is $10,895.  There is no evidence before me of how 

those amounts were arrived at or what work, if any was done.  There is no 

evidence of there being any plans on the part of Procnima to raise any 

capital for future prospecting and exploration activities on the ground the 

subject of the prospecting licences.  There is no evidence that Procnima 

has any capacity, directly or indirectly, to raise sufficient funds to enable 

it to comply with its future expenditure condition obligations.   

28  In my opinion Procnima has not discharged the onus of satisfying 

me, in respect of all three of the prospecting licences, that the expenditure 

non-compliance is not of sufficient gravity to justify forfeiture.  The 

evidence satisfies me that, in the case of each of the three prospecting 

licences, the non-compliance with the expenditure condition is a non-

compliance in a material respect for the purposes of s 96 of the Act and 

that the matter is of sufficient gravity to justify the forfeiture of each of 

the tenements.  There is nothing in the circumstances before me that could 

justify, as an alternative to making an order for the forfeiture of each of 

the three prospecting licences, to impose a monetary penalty or to dismiss 

the forfeiture applications.  

ORDER:   Subject to the Minister not granting a certificate of 

exemption, 

 I order that prospecting licences 63/1385, 63/1386, 63/1387 all be 

forfeited.    


