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Roberts v Hugill (unreported, Mt Magnet Warden’s Court, 26 February 1997 

and noted in 16 AMPLJ 115)  

 

THE FACTS 

 

1. Allan Neville & Phyllis Marie Brosnan (“the Applicants”) claim by way of 

Application for Forfeiture (“the Application”) that JSW Holdings Pty Ltd 

(“the Respondent”)  have failed to comply with the expenditure conditions 

(“Expenditure Conditions”) in respect to Mining Lease 80/417 (“the Lease”) 

for the expenditure year ending 15 April 2010 (“The Expenditure Year”). 

The Applicants seek that a recommendation be made to the Honourable 

Minister for Mines (“the Honourable Minister”) the Lease be forfeited. 

2. There is no dispute between the Applicants and the Respondent that: 

a) The Respondent is the registered holder of the Lease and 

has held the Lease since grant on 16 April 1999; 

b) The Expenditure Conditions require the Respondent to 

expend a minimum of $10,000.00 per year; 

c) The expenditure claimed by the Respondent for the 

Expenditure Year is $12,181.00; 

d) The details of the expenditure claimed by the Respondent 

for the Expenditure Year is: 

i. Mining Activities (Development & Production) 

Repairs to Komatsu WA 500 loader 

2 hydraulic pumps (??) 

Komatsu Invoice 17873200     

     $10,070.00 

      ii Annual Tenement Rent & Rates 

        $  1,211.00 

     iii  Administration & Overheads 

     $     900.00 

  TOTAL EXPENDITURE $12,181.00 

 

3. No oral evidence was given or called by the Applicants or the Respondent. 

The Applicants evidence consisted of the production into evidence of the 

“Operations Report – Expenditure on Mining Tenement – Form 5 (“the 

Form 5”) for the Lease for the Expenditure Year and a Certified Copy of the 
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Register (“the Register”) from the Department of Mines and Petroleum 

(“DMP”) for the Lease. The Form 5 revealed the expenditure claimed in the 

Expenditure Year for the Lease by the Respondent is as detailed above. 

THE ISSUES 

4. The issue raised in the Application is whether the expenditure claimed in the 

Form 5 by the Respondent as repairs to a Komatsu Loader (“the Komatsu”), 

administration and overheads (“Administration”), and Local Government 

rates (“Shire rates”) is expenditure that is allowable expenditure and can be 

characterised as being “in mining on or in connection with mining 

operations” on the Lease for the Expenditure Year and is therefore meets the 

Expenditure Conditions under the Mining Act and Regulations. 

ONUS AND BURDEN OF PROOF 

5. The Applicants bear the onus of proof to adduce evidence on the balance of  

probabilities the Respondent did not comply with the Expenditure 

Conditions to expend the prescribed amount of expenditure on the Lease as 

required by the Mining Act and Regulations: (Jones and Connell v 

Sanidine NL (unreported, Kalgoorlie Warden’s Court, 15 December 

1987).  

 

6.  In the event the Applicants satisfy the Court the Respondent has failed to 

comply with the Expenditure Conditions for the Lease the Applicants 

establish a prima facie case for the forfeiture of the Lease. In such 

circumstances the evidentiary burden then falls on the Respondent to satisfy 

the Warden the case is otherwise not of sufficient gravity to justify forfeiture 

of the Lease. (Commercial Properties Pty Ltd v Italo Nominees Pty Ltd 

(unreported, WASC, Full Court, 16
th

 December 1988, SCL 7427) 
 

7.       The Respondent in this case chose not to give or call evidence. Such a 

decision by a Respondent should, in my opinion, not be taken lightly. In  

“Mining Law in Western Australia” 4
th
 Edition the learned author 

Michael Hunt at paragraph 10.2.5.4 on page 189 said the following: 

 

“Even before the Commercial Properties decision, wardens 

took the view that once a plaintiff has put forward sufficient 

evidence to support a positive inference, the defendant 

should give evidence. In Surina Pty Ltd v Belcrest Corp 

Ltd (unreported, Warden’s Court, 1987) the warden cited 

and followed the High Court‟s statement in Jones v Dunkel 

(1959) 101 CLR 298: 
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„The failure to bring before the tribunal some circumstance, 

document or witness, when either the party himself or his 

opponent claims that the facts would thereby be elucidated, 

serves to indicate, as the most natural inference, that the 

party fears to do so, and this fear is some evidence that the 

circumstance or document or witness, if brought, would 

have exposed facts unfavourable to the party. These 

inferences, to be sure, cannot be fairly made except upon 

certain conditions; and they are also open always to 

explanation by circumstances which made some other 

hypothesis a more natural one than the party‟s fear of 

exposure. But the propriety of such an inference in general 

is not doubted.‟ 

 

However, it must be remembered that the silence of the 

defendant in the absence of any evidence is not enough.” 

 

8. There is no obligation upon the Respondent to disprove evidence raised by 

the Applicants in the Application. However, as noted by Warden Calder in 

McKnight v Mount Edon Pty Ltd & ors [2007] WAMW 5:  

 

“While it would have been most helpful for him to 

produced all of the documentation that related to the 

claimed items of expenditure, I do not consider that that 

is an obligation which a tenement holder necessarily 

bears. The position of the tenement holder from the point 

of view of the defence of a plaint for forfeiture in 

connection with the need for it to produce detailed 

evidence in its defence in order to resist the evidence 

produced by the plaintiff will vary from case to case. That 

is not to say that the onus of proof ever falls upon the 

defendant to prove expenditure but merely to say that the 

stronger the case for the plaintiff is, the harder it will be 

for the tenement holder to resist that case unless some 

evidence is called which contradicts the plaintiffs‟ case or 

has the effect that the plaintiffs‟ case will not be proved 

on the balance of probabilities.” 

 

FINDINGS OF FACTS 

Repairs to the Komatsu 

9.       I am satisfied on the balance of probabilities, and so find, the expenditure 

claimed by the Respondent in the Form 5 for the Expenditure Year as repairs 
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to the Komastu cannot be characterised as expenditure that was expended 

“in mining on or in connection with mining operations” on the Lease. 

Accordingly, I find the Respondent has failed to meet the Expenditure 

Conditions for the Expenditure Year pursuant to s. 82(1)(c) of the Mining 

Act and r. 31(1) of the Mining Regulations. 

10. The completion of the Form 5 by the holder of a mining lease is an 

important task. It is the method prescribed by Parliament by which the 

Honourable Minister can satisfy him or herself that a condition of grant of a 

mining lease, to meet a minimum prescribed level of expenditure on the 

mining lease, has been complied with in each expenditure year. The failure 

of the holder of a mining lease to either lodge a Form 5 or to expend the 

prescribed minimum level of expenditure “in mining on or in connection 

with mining operations” may result in the forfeiture of the mining lease. 

11. The task of completing the Form 5, in my opinion, goes further than merely 

reporting the amount of expenditure in an expenditure year on the mining 

lease. The registered holder of a mining lease is required to not only show 

the amount expended in dollar value but must also provide sufficient 

particulars of the activity undertaken on the mining lease such that the 

Honourable Minister can determine the amount expended was “in mining on 

or in connection with mining operations” on the mining lease.  

12.  It is not the case, from the plain reading of the Mining Act or Regulations,  

that the Honourable Minister should be required to speculate or infer 

whether the expenditure claimed by the holder of a mining lease in a Form 5 

was expended “in mining on or in connection with mining operations” on 

the mining lease. 

13.  A Form 5 contains 2 pages of detailed instructions on how a Form 5 is to be 

completed. The detailed instructions on how to complete a Form 5 are 

prescribed to assist the registered holder of a mining lease to provide 

accurate details of activity conducted upon a mining lease. Further, the 

detailed instructions on how to complete a Form 5 are explicit in the need 

for there to be particulars or details of not only how much was expended but 

also the activities that were carried out on the mining lease in expending the 

amount claimed. In my opinion, the purpose of the 2 pages of detailed 

instructions in a Form 5 is to inform the Honourable Minister the minimum 

expenditure has been met, but also the expenditure has a link or nexus “in 

mining on or in connection with mining operations” on the mining lease. 

14. The completion of a Form 5 in accordance with its detailed instructions will 

also aid a registered holder of a mining lease to resist applications for 



   [2011] WAMW 8 
 

Brosnan v JSW Holdings Pty Ltd [2011] WAMW 8    Page 7 

forfeiture for non-compliance with expenditure conditions brought by 

“jealous neighbours” who Parliament has “cunningly co-opted as an 

enforcement agency for the conditions impose by the Act.” (see Roberts v 

Hugill  (unreported, Mt Magnet Warden’s Court, 26 February 1997 and 

noted in 16 AMPLJ 115) 

15. The provisions of  r. 90 of the Mining Regulations provides: 

 “90. Forms to be completed in accordance with directions 

   A form prescribed by these regulations shall be 

completed in accordance with such directions as are 

specified in the form as so prescribed.” 

16.  In accordance with r. 90 of the Mining Regulations a Form 5 lodged with the 

DMP can be taken to have been completed by the holder of a mining lease in 

accordance with the detailed prescribed instructions. It follows that, in my 

opinion, no inference should need to be made as to the nature of the activity 

that has occurred on a mining lease in an expenditure year. If activity on a 

mining lease has not been reported in a Form 5 for an expenditure year it can 

be taken it did not occur. 

17. There is no excuse, given the expenditure obligations under the Mining Act 

and Regulations and the detailed instructions provided for the completion of 

a Form 5, for the registered holder of a mining lease to fail to provide a 

detailed report in a Form 5 such that it can be established that the amount 

expended and the activity associated with the expenditure was “in mining on 

or in connection with mining operations” on the mining lease.   

18. The evidentiary effect of the tendering of a Form 5 in an application for 

forfeiture was considered in Re: Heaney; Exparte Flint v Nexus Minerals 

NL unreported Full Court of Supreme Court of WA; Library No 

970065; 26 February 1997. In that judgment His Honour Justice Kennedy 

said: 

 

“Once the Form 5 was admitted as a statement 

against interest, the matters in it favourable to the 

respondent's case were also in evidence, and the 

Magistrate was entitled to treat the whole of the 

document as evidence of the truth of its contents. So 

much was rightly conceded by senior counsel for the 

applicant. The weight to be given to the various parts 

of the document was a matter for the Warden - see 
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generally, Cross on Evidence, 5th Australian edition, 

para 33455.” 

19.       The comments by His Honour Justice Kennedy make it clear that in 

accepting the Form 5 lodged by the Respondent into evidence I am entitled 

to treat the whole of the Form 5 as evidence of the truth and give such weigh 

to various parts of the Form 5 in my discretion.  

20.       I accept the Respondent did carry out the repairs on the Komatsu in the 

Expenditure Year. However, I do not accept the repairs claimed by the 

Respondent constitute expenditure “in mining on or in connection with 

mining operations” on the Lease.  

21. The Form 5 does not report that any other activity occurred on the Lease 

during the Expenditure Year other than the repairs to the Komatsu. I do not 

accept repairs to the Komatsu can be characterised as falling within the 

meaning of “in mining on or in connection with mining operations” on the 

Lease in the absence of any particulars of other activity that occurred upon 

the Lease during the Expenditure Year. There is nothing reported in the 

Form 5 by the Respondent from which a nexus can be drawn that the need to 

repair the Komatsu was related to activity on the Lease. Accordingly, there 

was no other activity reported by the Respondent to have occurred upon the 

Lease during the Expenditure Year.   

22.  I do not accept the Respondents submission that I have only 2 reasonable 

inferences to draw or that I should draw: 

a. In the absence on any evidence to the contrary, the 

Form 5 discloses that the requisite minimum 

expenditure has been met “in mining on or in 

connection with mining” on the Lease; or 

b. The Form 5 in itself raises an inference that there 

has not been expenditure “in mining on or in 

connection with mining” on the Lease.  

23.  I do not consider the Mining Act and Regulations intends either the 

Honourable Minister or a Warden to be required to draw any inference as to 

whether the activity claimed in a Form 5 is expenditure “in mining on or in 

connection with mining” on the Lease. 

24.  The Mining Act and Regulations place upon the Respondent an express 

statutory and regulatory obligation to not only meet the Expenditure 

Conditions but also to report within the Form 5 with sufficient particulars of 
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both the activity and the amount that was expended such that there is 

demonstrated by the Respondent the nexus between the activity and the 

expenditure having occurred “in mining on or in connection with mining” on 

the Lease. It is not until that is done has the Respondent satisfied its 

Expenditure Conditions under the Mining Act and Regulations.  

25.  I do not agree with the Respondent there is no positive evidence of lack of 

activity on the Lease during the expenditure year. The content of the Form 5 

itself is proof that the only activity reported to have occurred on the Lease 

was the repairs to the Komatsu. There is no other activity reported by the 

Respondent in the Form 5 to have occurred on the Lease in the Expenditure 

Year. That being the case there is no basis upon which I can consider the 

activity of the requirement to carry out the repairs to the Komatsu could 

create a nexus  or be characterized as expenditure “in mining on or in 

connection with mining operations” on the Lease.  

26.  Notwithstanding the above, if I am wrong and I were to consider any 

inferences as to whether the repairs to the Komatsu claimed in the Form 5 

was expended “in mining on or in connection with mining operations” on 

the Lease, I would reach the same conclusion.  

27.       The use of the words “mine” and “in connection with mining operations” 

and there association with expenditure requirements have been considered in 

a number of cases, historically in Re: Heaney; Exparte Flint v Nexus 

Minerals NL unreported FCt SCt of WA; Library No 970065; 26 

February 1997 in which His Honour Justice Kennedy said: 

 

 “It is important for the present purposes to note that 

the expenditure does not have to be on mining, as 

such, to satisfy the terms of reg 21. It may be "in 

connection with" mining. The words "in connection 

with" are words of wide import and, as with the 

words "connected with", and, subject to the context in 

which the words are used, are capable of describing a 

spectrum of relationships ranging from the direct and 

immediate to the tenuous and remote - see Collector 

of Customs v Pozzolanic Enterprises Pty Ltd (1993) 

115 ALR, at 10-11.  See also Berry v Federal 

Commissioner of Taxation (1953) 89 CLR 65, at 658-

659, and   Australian National Railways Commission 

v Collector of Customs (SA) (1985) 8 FCR 26, at 269, 

275-277. In the  present context, the words "in 

connection with" can readily extend to matters 
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leading up to  mining - see Johnson v Johnson [1952] 

P 4, at 50-51, and Nanaimo Community Hotel Ltd v 

Board of Referees [1945])3 DLR  22, cited in 

Claremont Petroleum  NL v Cummings (1992) 110 

ALR 23, at 280. 
 

28.       More recently the Court of Appeal in Re: His Honour Warden Calder SM 

& anor; Exparte Lee and anor [2007] WASCA 161, dealt with the 

proposition that the test of the proper construction of what amounts to “in 

mining on” or “in connection with mining operations” contained in  r. 31 of 

the Mining Regulations. The issue in this case was whether expenditure to 

meet environmental rehabilitation conditions after mining had ceased was 

expenditure on or in connection with mining operations.  

29.       The test was summarised by Her Honour Justice McLure as follows: 

   

“First, the expenditure in question must relate to the land 

(ground) the subject of the mining lease. Secondly, the 

expenditure will be for the provision of goods or services 

(for convenience compendiously referred to as activities). 

Thirdly, regard should be had to the nature and purpose of 

the activity the subject of the expenditure in determining 

whether it is in connection with mining. Fourthly, it is not 

necessary that there be current active mining, or an 

intention to carry out mining, on the mining tenement in 

the relevant expenditure year. This flows, it is said, from 

the nature of mining where there is often a long lead time 

before it is possible to form a definitive intention to carry 

out mining operations and an intention can be frustrated 

by activities beyond the tenement holder's control. Fifthly, 

if the purpose of an activity is to assist, investigate, assess 

or facilitate future possible mining and the nature of the 

activity is such that it is reasonably capable of 

contributing to such assistance etc, then that purpose and 

nature will supply the nexus between the expenditure and 

mining. Sixthly, mining operations do not cease when the 

process of extraction and processing ends.” (My 

emphasis) 

 

30.       The claim by the Respondent of repairs to the Komatsu in the Form 5 does 

not, in my opinion, relate to the land the subject of the Lease. A nexus must 

be established by the Respondent by particulars in the Form 5 between the 

land the subject of the Lease and the need to repair the Komatsu. Until that 
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nexus is established the expenditure claimed by the Respondent could not 

considered to have been expended “in mining on or in connection with 

mining operations” on the Lease.  

 

31.       The provisions of goods or services referred to in the second test must also 

in my opinion, have a nexus to the land the subject of the Lease. There are 

insufficient particulars and no nexus that can be drawn from the content of 

the Form 5 lodged by the Respondent. It follows, in my opinion, the lack of 

particulars contained within the Form 5 lodged by the Respondent makes it 

impossible to consider and apply the remaining relevant tests as outlined in 

the case of Re: His Honour Warden Calder SM & anor; Exparte Lee 

and anor (supra).  

 

32.       I do not accept because the repairs are reported on the Form 5 lodged with 

DMP for the Lease that the repairs necessarily relate to the Lease in the 

absence of the report of other activity upon the Lease. 

 

33.       I do not accept the failure of the Applicants to visits the Lease, photograph 

the Lease, produce any evidence from other witnesses who have visited the 

Lease, personal observations of the Lease by the Applicants, aerial surveys 

or any other evidence is fatal to the Application. (see Telferscot Nominees 

Pty Ltd v Western Corp Pty Ltd [2009] WAMW 4) 

 

34.       The gathering of evidence in the manner described in Telferscot Nominees 

Pty Ltd v Western Corp Pty Ltd (supra) is still a prudent act by potential 

applicants for forfeiture in cases when the content of the Form 5 claims 

expenditure activities “in mining on or in connection with mining 

operations”. However, in cases such as this matter where no report of 

activity within the Expenditure Year associated with the need to repair the 

Komatsu that could be characterize as expenditure “in mining on or in 

connection with mining operations” on the Lease the need to gather evidence 

by such means may not in the circumstances be necessary.  

 

35.       In my opinion, the lodging of a Form 5 that fails to provide sufficient    

particulars of the activities engaged in meeting the expenditure obligation 

such that the expenditure can be regarded as having been expended “in 

mining on or in connection with mining operations” on a mining lease may 

on the face of the Form 5 expose the mining lease to forfeiture for non-

compliance with expenditure conditions under the Mining Act and 

Regulations. 

 

Annual Rental, Shire Rates, Administration and Overheads 
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36.       I find the claim for Annual Tenement Rent (“Annual Rent”) of $ 209.44 by         

the Respondent is allowable expenditure on the Lease for the Expenditure 

Year pursuant to r. 96C (2a) of the Mining Regulations.  

37.       I do not accept the submission by the Applicants that in the absence of the 

Respondent complying with the Expenditure Conditions “in mining on or in 

connection with mining operations” on the Lease in the Expenditure Year 

the Respondent is not able to claim either expenditure on administration or 

overheads.  

38.       Regulations 96C (2a) of the Mining Regulations provides that both Annual 

Rent and Shire Rates may be used in the calculation of expenditure 

expended “in mining on, or in connection with mining” on the Lease. The 

Respondent has not particularised the amount claimed for Shire Rates and 

Annual Rent. However, by calculation of a deduction of the Annual Rent of 

$209.44 contained within the Register from the amount claimed of 

$1,211.00 suggests the Shire Rates for the Expenditure Year were about 

$1,001.56. As previously stated, in my opinion, it is the obligation of the 

Respondent to particularize the activity which the expenditure was incurred 

during the Expenditure Year in the Form 5 including amounts claimed for 

Annual Rent and Shire Rates. 

39.       Similarly, r. 96C(3) of the Mining Regulations also provides that 

administration and land access costs may be claimed for a mining lease but 

only up to 20% of the minimum expenditure condition or 20% of the 

maximum expenditure on administration and land access on the mining 

lease. The Respondent has claimed the amount of $900.00 for administration 

on the Lease in the Expenditure Year. 

40.       In my opinion, the provisions of r. 96C(3) of the Mining Regulations 

acknowledge that to hold a mining lease in good standing and advance 

activities “in mining on or in connection with mining operations” requires 

expenditure to be incurred in administration. That is well illustrated in the 

instruction for the completion of a Form 5.  

41.       Land access costs including native title costs and fees to access private land, 

but not compensation payments, are also acknowledged to be expenditure 

required to be made to advance mining or mining operations.  

42.       The issue of the interpretation of r. 96C(2a) of the Mining Regulations was 

dealt with by His Honour Warden Calder in Mawson West Ltd & anor v 
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Saruman Holdings Pty Ltd [2010] WAMW 10 at paragraphs 37 and 46 to 

62. In that case Warden Calder at paragraph 53 said: 

“If there is no expenditure on administration or 

overheads which can be directly or indirectly 

attributed to a tenement, then nothing may be 

claimed.”    

43.       I agree with the comments by Warden Calder. A claim pursuant to r. 96C 

(2a) of the Mining Regulations for administration and/or  land access in the 

Expenditure Year can only occur if the expenditure has actually been 

incurred. It is again the obligation of the registered holder of the mining 

lease to particularise the amount of the expenditure and the activity it was 

expended on in the Form 5.  

44.       The amount claimed by the Respondent for Administration is $900.00 and 

amounts to less than 10% of the minimum expenditure obligation on the 

Lease for the Expenditure Year. The Respondent has not particularised on 

what the precise activity associated with Administration the amount was 

expended on. 

45.       In light of the finding there has been no expenditure “in mining on or in 

connection with mining operations” on the Lease during the Expenditure 

Year upon which the repairs to the Komatsu could be considered to be 

allowable expenditure and ,in the absence of any particularisation of what 

the expenditure claimed for Administration, it is difficult to establish how 

the sum claimed of $900.00 could have been expended in the payment of 

only Annual Rent and Shire Rates and the completion of the non 

particularised Form 5. 

46.       I have little difficulty in finding on the balance of probabilities the 

Respondent incurred some costs in Administration, including the payment of 

Annual Rent and Shire Rates and the completion of the non-particularised 

Form 5. However, in the absence of particulars of how that amount claimed 

for Administration was expended on the Lease in the Expenditure Year I do 

not accept the sum of $900.00 is reasonable for the completion of those 

tasks. I find the amount expended on Administration for the Expenditure 

Year was less than $900.00 but because of the lack of particulars within the 

Form 5 precise amount I cannot determine.  
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47.       For those reasons I find the Respondent has not complied with the 

Expenditure Conditions for the Lease in the Expenditure Year as provided 

by s. 82(1)(c) of the Mining Act and r. 31(1) of the Mining Regulations. 

48.       I am unable to determine the precise amount the Respondent has expended 

upon the Lease in the Expenditure Year. However, for the reasons given 

above I find the amount expended is between $1,211.00 and less than 

$2,111.00. This, in my opinion, is a significant shortfall in the expenditure 

obligation placed upon the Respondent. 

 

Does Non-compliance with Expenditure Conditions Justify Forfeiture? 

49.       The finding that there has been non-compliance with expenditure conditions 

establishes a prima facie case for forfeiture of the Lease. The evidentiary 

burden now falls on the Respondent to satisfy the Warden the case is 

otherwise not of sufficient gravity to justify forfeiture.  

50.       In determining if the non-compliance with the Expenditure Conditions is  

sufficient to justify forfeiture of the Lease, I have been referred to the 

decision of Warden Calder in Turnbull v Australian Metallic Resources 

NL [2000] WAMW 2 in which Warden Calder said: 

 

“I consider that for purposes of Section 98(5) of the Act, 

“circumstances of the case” enable the Warden to take into 

account things which have occurred and have affected the 

tenement or the tenement holder not only during the year the 

subject of the plaint, but, in addition, during any material 

period prior to the commencement of the year the subject of 

the plaint then before the Warden. Likewise, I consider that 

the Warden may also properly take into account matters 

connected with the tenement and the tenement holder which 

have arisen between the end of the tenement year the subject 

of the plaint and the hearing of the plaint. The Warden may 

also take into account plans which the tenement holder may 

have for the future concerning the tenement but in doing so 

would, in all cases, be obliged to assess the reasonableness 

of such plans and the likelihood of the plans ever being 

carried out.”  

51.      The Respondent submits that it and an associate, John Woodhead, hold 

various mining tenements for the purpose of its operations being: 

a. M 80/77 (held by John Woodhead); 
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b. M 80/44; 

c. M 80/397; 

d. M 80/20; 

e. M 80/ 476; 

f. M 80/310 (held by John Woodhead);  

g. M 80/417; 

h. G 80/05 (held by John Woodhead) and ; 

i. L 80/36. 

 

52.       It is submitted by the Respondent that for the Expenditure Year the 

Respondent and its associate has spent in excess of the minimum 

expenditure on each mining lease being: 

 M 80/77    -  $683,750.00 (min expenditure $10,000.00) 

M 80/44    -  $557,859.00 (min expenditure $10,000.00) 

M 80/397  -  $312,461.00 (min expenditure $10,000.00) 

M 80/20    -  $113,832.00 (min expenditure $  5,000.00)  

M 80/ 476 -  $152,153.00 (min expenditure $10,000.00) 

M 80/310  -  $    7,254.00 (min expenditure $  5,000.00) 

 

53.       Over the life span of the above mining leases some $22,379,281.90 has been 

expended, or some 26 times the required statutory minimum requirement. 

 

54.       Produced into evidence by the Respondent were Form 5’s for the Lease for 

each year since the Lease was granted in 1999. A review of each Form 5 for 

each Expenditure Year since the Lease was granted reveals in summary the 

following: 
 

Expenditure 

year ending 

15 April  

Expenditure 

Claimed 

Amount 

Claimed in $ 

Total  

Claimed 

        $  

Comments 

2000 Rent and Rates 

Admin & O’heads 

        665.00 

        300.00 

  

            965.00 

No Heritage Site Clearance – 

Exemption from Expenditure 

Conditions applied for and 

Granted 

2001 Rent & Rates  

Mining Activities 

         583.21 

    23,132.00 

 

       

        

 

       23,715.21 

Mining Activities comprise 

of Mechanical Repairs to 

Komatsu Loader 

2002 Rent & Rates 

Admin & O’heads 

         612.00 

         500.00 

 

 

Mining Activities comprise 

of Mechanical Repairs to 

Komatsu Loader 
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Mining Activities     10,243.00        

 

       11,355.00 

2003 Rent & Rates 

Admin & O’heads 

Mining Activities 

         968.00 

         650.00 

     10940.00 

 

 

        

 

       12,558.00 

Mining Activities comprise 

of Mechanical Repairs to 

Komatsu Loader 

2004 Rent & Rates 

Admin & O’heads 

Mining Activities 

         960.00 

         650.00 

    31,413.00 

 

 

 

 

       33,023.00 

Mining Activities comprise 

of Mechanical Repairs to 

Mack Truck 

2005 Rent & Rates 

Admin & O’heads 

Mining Activities 

         965.00 

         650.00 

    48,823.00 

        

 

 

 

       50,438.00 

Mining Activities comprise 

of Mechanical Repairs to 

Komatsu Loader 

2006 Rent & Rates 

Admin & O’heads 

Mining Activities 

       1015.00 

         850.00 

    39,103.00 

        

 

          

 

       40,968.00 

Mining Activities comprise 

of Mechanical Repairs to 

Komatsu Loader 

2007 Rent & Rates 

Admin & O’heads 

Mining Activities 

           941.00 

           850.00 

      16,938.00 

        

 

 

       18,729.00 

Mining Activities comprise 

of Repairs to Finlay Screen 

2008 Rent & Rates 

Admin & O’heads 

Mining Activities 

           953.00 

           900.00 

    304,868.00 

      

 

 

 

     306,721.00 

Mining Activities comprise 

of Mechanical Repairs to 

Komatsu Loader 

2009 Rent & Rates 

Admin & O’heads 

Mining Activities 

           961.00 

           900.00 

      38,940.00 

        

 

 

       40,801.00 

Mining Activities comprise 

of Replace Body on side 

tipping trailer. 

2010 Rent & Rates 

Admin & O’heads 

Mining Activities 

         1211.00 

           900.00 

      10,070.00 

 

         

 

 

 

       12,181.00 

Mining Activities comprise 

of Mechanical Repairs to 

Komatsu Loader 

 TOTAL OF EACH CLAIM 

Rent & Rates 

Admin & O’heads 

Mining Activities 

 

 $      9,251.00 

 $      7,150.00  

 $  534,470.00 

  

 Total Claimed   $  551,454.21   $ 551,454.21  

 

55.     No combined reporting status pursuant to s. 115A of the Mining Act has been 

granted to the Respondent for the Lease and the various other mining 
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tenements held by it or its associates. The effect of that is the Lease stands 

alone for meeting the Expenditure Conditions. As such any expenditure made 

on other mining tenements cannot be claimed by the Respondent as 

expenditure upon the Lease.   

 

56.     I do not accept the submission by the Respondent that it can be inferred in 

light of the declaration contained in the Form 5 the non-compliance with 

Expenditure Conditions for the Lease was made in good faith and with an 

honest belief the expenditure on repairs to the Komatsu on the Lease. 

 

57.     The various Form 5’s for the Lease lodged with the DMP by the Respondent 

since the Lease was granted in 1999 reveals that, with the exception of the 

first year following grant in 2000, the only substantial activity associated with 

expenditure on the Lease has been repairs to various machinery totalling 

$534,470.00. There have been no claims by the Respondent in any of the 

relevant Form 5’s of any other activity that could be characterized as being 

“in mining on or in connection with mining operations” having occurred on 

the Lease.  

 

58.     Accordingly, for the reasons I have previously given I find that for some 10 

years the Respondent has not expended any money on any activity that can be 

found to have a nexus or link with activity that could be characterized as “in 

mining on or in connection with mining operations” on the Lease. 

 

59.     The Respondent is clearly aware of the requirement to comply with 

Expenditure Conditions for the Lease. The Respondent is also aware of the 

procedure to apply to the Honourable Minister for an exemption from 

compliance with Expenditure Conditions on the Lease as evidenced by a 

successful grant of exemption from Expenditure Conditions in 2000. 

 

60.     No attempt has been made by the Respondent, in some 10 years, to seek an 

exemption from the Expenditure Conditions for the Lease. Rather, 

expenditure has been claimed on the Lease by the Respondent for repairs to 

various machinery when no activity “in mining on or in connection with 

mining operations” on the Lease has occurred.  

 

61.     In my opinion, it cannot be said this was an oversight or done in good faith or 

occurred in the honest belief by the Respondent that repairs could, with no 

nexus to the Lease, be characterised as “in mining on or in connection with 

mining operations” on the Lease. I find the recurrence over about 10 years for 

repairs to various items of machinery was done to mask the fact that either no 

or insufficient expenditure occurred on the Lease that could be characterised 

as expenditure “in mining on or in connection with mining operations.”  
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62.     If the Respondent has expended money on repairs to machinery used on any 

of the other mining tenements it or its associates hold, the obligation is upon 

the Respondent or its associate to appropriately allocate such expenditure to 

the Form 5 relevant to the mining tenement upon which the expenditure 

occurred. If no, or insufficient expenditure has been expended upon the Lease 

in the Expenditure Year the Respondent should have applied to the 

Honourable Minister for an exemption from the Expenditure Conditions.  

 

63.     Accordingly, I find the various Form 5 reports lodged by the Respondent with 

DMP for the Lease reveals the Lease has lay dormant for 10 years. The 

Respondent has, not only gone to sleep on its obligations to meet the 

Expenditure Conditions, but has also sought to attribute expenditure to the 

Lease that cannot be said to be “in mining on or in connection with mining 

operations” on the Lease.  

 

64.     I also find for the reasons previously expressed expenditure claimed, in the 

various Form 5’s lodged by the DMP over about 10 years, as Administration 

on the Lease by the Respondent must also be called into question. 

Accordingly, the amount expended by the Respondent on the Lease over a 

period of about 10 years is significantly less than the minimum expenditure 

required under the Expenditure Conditions.  

 

65.     I find in reality less than $16,000.00 has been expended by the Respondent on 

the Lease in about 10 years when the minimum amount required to have been 

expended was $100,000.00. The majority of actual expenditure claimed upon 

the Lease that can be characterised as “in mining on or in connection with 

mining operations” on the Lease can be accounted for in the payment of 

Annual Rent and Shire Rates.  

 

66.     In those circumstances, despite all the matters raised by the Respondent in 

respect to the other mining tenements held by the Respondent, this breach of 

the Expenditure Conditions is, in my opinion, serious in deed. The breach of 

the Expenditure Conditions is accompanied by an extended period of 

inactivity upon the Lease masked by reports in various Form 5’s lodged by 

the Respondent with the DMP over 10 years that amount to an attempt by the 

Respondent to hide the fact that no activity has occurred on the Lease in that 

time that can be attributable to being “in mining on or in connection with 

mining operations.” 

 

67.    In my opinion, the circumstance of the breach of the Expenditure Conditions 

in this case is so serious the imposition of a fine would not reflect the gravity 

of what has occurred.   
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68.     Breaches of the Expenditure Conditions on the Lease in these circumstances 

are of sufficient gravity to warrant forfeiture of the Lease. The circumstances 

of the failure to comply with the Expenditure Conditions when viewed in its 

entirely are serious breaches not only in the shortfall of the amount of 

expenditure but accompanied by an attempt to mask the lack of activity and 

expenditure on the Lease over many years. Such actions are in direct conflict 

with the intentions and purpose of the Mining Act and Regulations. 

  

69.     I find in the circumstances of this case the Respondent has failed to comply 

with the Expenditure Conditions during the Expenditure Year for the Lease. I 

also find the circumstances of the breach are so serious it is inappropriate to 

impose a fine upon the Respondent.  

 

70.    Accordingly, I recommend to the Honourable Minister the Lease be forfeited. 


