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Fairfax Media Publications Pty Ltd v Western Australia Rugby Union Inc 

[2008] WASCA 123 

 

Re: Leighton Contractors Pty Ltd v Western Metals Resources Ltd [2001] 1 Qd 

R 261 

 

Case(s) also cited: 

Austar Finance v Campbell [2007] NSWSC 1493  

Rochfort v Trade Practices Commission (1982) 153 CLR 134 

R v Roen (2004) 62 NSWLR 707. 

Background 

1. On 20 May 2011, Alchemy Resources (Three Rivers) Pty Ltd (“Alchemy”) 

issued a Form 37, Summons to Witness (To Produce Documents) (“the 

Summons”) directed to Tenement Administration Services Pty Ltd (“TAS”) 

to produce various documents specified in the Summons. 

2. The documents sought to be produced by TAS are: 

“All written correspondence (including letters and emails) passing 

between the Tenement Holders and TAS between the dates of 1 July 2008 

and 30 June 2010 relating to the tenements in Schedule 1, and  

All written correspondence (including letters & emails) passing between 

Ferrier Hodgson as receivers and managers for Grosvenor Gold Pty Ltd 

and TAS between the dates 1 July 2008 and 30 June 2010 relating to the 

Tenements in Schedule 1.”  

3. Schedule 1 to the Summons contains a list of some 60 various mining 

tenements comprising of Mining Leases, Exploration Licenses and 

Prospecting Licences. Grosvenor Gold Pty Ltd (“Grosvenor”) is the 

registered holder, either solely or jointly, of 55 of those mining tenements. 

4. Alchemy is the Applicant for Forfeiture for non compliance with the 

expenditure conditions of 14 of the mining tenements held by Grosvenor. 

Money Investments Pty Ltd is the Applicant for Forfeiture for non 

compliance with the expenditure conditions for the remaining 46 mining 

tenements. 

5. Further, about 44 Applications for Exemption from expenditure conditions 

have been lodged by Grosvenor. Alchemy is the Objector to 10 of the 

Applications for Exemption lodged by Grosvenor. 

6. The Summons was returnable before the Court on Friday, 27 May 2011 at 

0930 am. On that day Ms Jay Evans-Wheeler, a Director of TAS appeared 
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before the Court in answer to the Summons. Ms Evans-Wheeler handed a 

Statutory Declaration to the Court in response to the Summons. 

7. In the Statutory Declaration, Ms Evans-Wheeler stated that TAS became 

aware that the Summons had been served upon it on Monday 23 May 2011 

at about 0805 hours when a staff member arrived at work and found it under 

the door of the office. The summons was delivered some time after staff left 

the office between 1610 hours on 20 May 2011 and when the staff arrived at 

the office on the Monday. An arrangement was made for Alchemy to pay to 

TAS the sum of $50.00 by way of conduct money after 23 May 2011 with 

payment of that sum occurring on 25 May 2011.  

8. Further, Ms Evans-Wheeler stated that given the time between 0805 hours 

on 23 May 2011 and the appearance required before the Court, TAS had not 

been able to compile all the summoned documents given the 1000 odd 

documents that had to be considered. About 60 % of the documents had 

been down loaded onto a CD. The CD was with Ms Evans-Wheeler in the 

court. Ms Evans-Wheeler was prepared to hand those documents contained 

on the CD to the Court, but needed time to compile the balance of the 

information sought. 

Issues 

9. Grosvenor and Ferrier Hodgson appear by Counsel on the return date of the 

Summons and raise a number of issues of law that challenge the validity of 

the issue of the Summons and other matters. 

10. Grosvenor says the issue of the Summons is void for four reasons: 

a. The Mining Warden had not directed the Mining 

Registrar to issue the Summons pursuant to r. 152(2) of 

the Mining Regulations; 

b. The Summons is defective in its form and does not 

comply with the prescribed form in Schedule 1 of the 

Mining Regulations; 

c. The service of the Summons upon TAS and payment of 

conduct money to TAS did not occur in accordance with 

the Mining Regulations, and; 

d. There is a statutory prohibition within the provisions of 

r. 145(3) of the Mining Regulations prohibiting a 

Respondent (such as Grosvenor) to a forfeiture 

Application from being required to give disclosure. 

11. Grosvenor raises a number of other issues associated with the potential 

outcome of the Summons including an objection to inspection as the 
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Summons contains no legitimate purpose is unnecessary and premature, that 

some of the documents sought to be produced may be irrelevant, 

confidential or commercially sensitive to Grosvenor and that TAS has failed 

to produce a list of documents as required under r. 160 of the Mining 

Regulations.  

12. Alchemy submits that: 

a. The Summons has been issued, served and conduct 

money paid such that Ms Evans-Wheeler attended the 

Court in answer to the Summons. 

b. The Summons does not need to be issued after the 

hearing of an interlocutory application with leave of the 

Warden under r. 152(2) of the Mining Regulations. The 

mining registrar may issue a summons to witness at the 

request of the party pursuant to r. 160 of the Mining 

Regulations. 

c. The return date of the Summons does not have to be 

listed for the substantive hearing date of the matter but 

can be listed before that date and at any date defined in 

r. 137 of the Mining Regulations. In any event the 

appearance of Ms Evans-Wheeler in answer to the 

Summons with the documents requested, with no 

objection, satisfies the Summons. 

d. The interpretation by Grosvenor that r. 145(3) of the 

Mining Regulations effects the right to issue a summons 

to witness seeks to impose a restriction on the 

discovery/disclosure regime. In any event, the Summons 

is directed to a service provider to Grosvenor and as 

such the provisions of r. 145(3) of the Mining 

Regulations do not apply. 

The Law 

13. By the issue of the Summons, Alchemy has sought to compel TAS, a non 

party to the Applications for Forfeiture and the Application for Exemption 

and Objections thereto, to make discovery or disclosure of documents in its 

possession relating to its dealings with Grosvenor. 

14. The Mining Regulations and for that matter the Magistrates Court (Civil 

Proceedings) Act and Rules 2004 do not have a specific procedure relating 

to dealing with a Summons to Produce by a Non Party to Proceedings. The 

Supreme Court Rules at Order 26A Rule 5 have specific provisions for the 

issue of a Summons to Produce by a Non Party to Proceedings. 
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15. The Supreme Court Rules provide for an application for a Summons to 

Produce by a Non Party to be filed with the Supreme Court seeking an order 

for the production of the documents by the non party. Such application must 

be supported by an affidavit and served on both the non party and the party 

or parties to the proceedings.  

16. Following a hearing, the Supreme Court may make an order under O 26A r 

5. The procedure and principles have been considered in EC Dawson 

Investments Pty Ltd v Crystal Finance Pty Ltd [2009] WASC 395 and 

Fairfax Media Publications Pty Ltd v Western Australia Rugby Union  

Inc [2008] WASCA 123. 

17. Both the Warden’s Court, at r. 127 and the warden at r.152 has power under 

the Mining Regulations to issue a witness summons to give evidence or to 

produce documents. The mining registrar also has power at r.157 of the 

Mining Regulations to issue a witness summons to give evidence or to 

produce documents. No procedure is prescribed for the issue of a summons 

to witness by the Mining Regulations.  

18. Under the provisions of r. 30 to 34 of the Magistrates Court (Civil 

Proceedings) Rules 2004, an application for the issue of either a summons to 

give evidence or produce a thing may be made using various proscribed 

forms (Forms 46, 47 and 48). General application or interlocutory 

applications can be made by filing a Form 23 with a supporting affidavit for 

service on the other party. 

19. The Mining Regulations and Magistrates Court (Civil Proceedings) Rules 

contemplate, it appears that in most cases, that the mining registrar or the 

Registrar will issue the summons to give evidence or produce documents 

without reference to the Magistrate or warden, unless the application is made 

by way of application or interlocutory application. 

20. Further, the Mining Regulations and Magistrates Court (Civil Proceedings) 

Rules do not specifically contemplate the return date of summons to produce 

a document should occur other than on the trial date. 

21. In Re: Leighton Contractors Pty Ltd v Western Metals Resources Ltd 

[2001] 1 Qd R 261 at page 265, His Honour Justice McKenzie made 

comment about the role of the Registrar in issuing a summons to produce to 

a non party to proceedings (“Non Party Summons to Produce”) at the 

request of a party to the proceedings. 

22. What I think creates difficulties in the issue of Non Party Summons to 

Produce under the Mining Act and Regulations, outside those principles 

raised in the cases referred to above and that contemplated in other 

legislation, is the prohibitive nature of the provisions of r. 145(3) and 147 of 
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the Mining Regulations for applications under s. 96(1) (b) and 98 and for 

objections under Part IV of the Mining Act. 

23. Further, both r. 145 and 147 of the Mining Regulations recognise the 

practice before the warden when hearing applications for exemption from 

expenditure conditions and objections thereto and the hearing of applications 

for forfeiture for non compliance in which the application for exemption and 

the objection thereto is heard first. The evidence in that hearing is deemed to 

be the evidence in the application for forfeiture with leave to adduce further 

evidence if the application for forfeiture hearing proceeds as a consequence 

of the outcome of the preceding matter. 

24. The prohibitive nature of r. 145 and 147 of the Mining Regulation appears to 

recognise and protect the onus of proof that exists under s. 96(1) (b) and 98 

of the Mining Act and for objections under Part IV of the Mining Act. 

25. Accordingly it would appear, the Mining Regulations, particularly Part VIII 

where not drafted to reflect the need to pay special attention to regulating the 

procedure for the issue of a Non Party Summons to Produce in light of the 

regime created by r. 145(3) and 147 of the Mining Regulations. To issue a 

Non Party Summons to Produce without first having heard from the parties 

to a matter in applications under s. 96(1) (b) and 98 of the Mining Act and 

for objections under Part IV of the Mining Act may offend the intentions of 

the provisions of r. 145(3) and 147 of the Mining Regulations. Accordingly, 

it would appear the issue of a Non Party Summons to Produce should not 

occur without leave of the warden. 

26. Further, there are circumstances in which the issue of a Summons to Produce 

issued to a party to proceedings may also impinge on the prohibitive 

intentions of r. 145(3) and 147 of the Mining Regulations for applications 

under r. 145(3) and 147 of the Mining Regulations. Accordingly, it is the 

case that no Summons to Produce to a party to proceedings should be issued 

by the mining registrar without leave of the warden in proceedings under s. 

96(1) (b) and 98 and for objections under Part IV of the Mining Act. 

27. The reason for leave being sought of the warden for the issue of a Summons 

to Produce by a Non Party is to ensure the rights of the non party are 

protected to the extend that they are only required to produce those 

documents relevant to the issues at hand and to ensure the rights of others 

that may be affected by the production of documents is a much as possible 

protected. Further, it is necessary to ensure the provisions of r. 145(3) and 

147 of the Mining Regulations is safe guarded to the extent it is intended to 

protect the rights of the applicant and an objector in matters under r. 145(3) 

and 147 of the Mining Regulations. 
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28. In my opinion, the approach that should now be adopted in applications 

under s. 96(1) (b) and 98 of the Mining Act and for objections under Part IV 

of the Mining Act is for a party who seeks the issue of a Non Party 

Summons to Produce or a Summons to Produce by a Party to lodge and 

serve an Interlocutory Summons supported by an affidavit together with a 

draft of the Non party Summons to Produce or a draft Summons to Produce 

by a Party. 

29. Accordingly, I find the manner in which the Summons was issued was 

irregular.  

Other Issues Raised 

30. In light of the above it is not necessary that I deal with all matters raised by 

Grosvenor. However, I will comment on the following issues. 

Summons Defective in its Form- Not addressed to the Proper Officer  

31. Notwithstanding the above finding, I do not accept the form of the Form 37 

lodged and served by Alchemy is defective. Grosvenor submits the issue of 

the Summons to “TAS” and not “its proper officer” and listing the time and 

of hearing to be a mention hearing and not the substantive hearing of the 

matter. 

32. It is not necessary to either name or state on the Summons that the process is 

issued to “the Proper Officer” of TAS. Those matters have been dealt with in 

Rochfort v Trade Practices Commission (1982) 153 CLR 134 and R v 

Roen (2004) 62 NSWLR 707. 

33. In R v Roen at page 717-718, His Honour Chief Justice Spigelman outlined 

various cases that dealt with what is a “proper officer” within a company. I 

accept a proper officer is not a term of art rather a person who, directly or 

indirectly, can ensure the requisite search and retrieval is done and can 

answer the questions which may be asked of them upon attendance at court. 

A document addressed to a company is enforceable. 

34. I do not accept that the return date of the Summons being a date well in 

advance of the substantive hearing of the matter causes the Summons to be 

defective. This issue was considered in Re: Leighton Contractors Pty Ltd 

v Western Metals Resources Ltd (supra) at page 264 in which His Honour 

Justice Mackenzie noted that it is permissible to have a subpoena returnable 

well in advance of the trial. 

35. In my opinion, it entirely appropriate for the purposes of proper case 

management that a summons to produce whether by a non party or otherwise 

should be made returnable before the date listed for the substantive hearing 

to avoid unnecessary adjournments of hearings and the imposition of costs 

upon the parties. 
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36. The date for the return of the Summons was set by the mining registrar and 

not by Alchemy.  

Summons Defective by Improper Service and Payment of Conduct Money   

37. The manner in which the Summons is to be served is prescribed by r. 157(2) 

of the Mining Regulations. Regrettably, the procedure for service appears 

not to contemplate service upon a corporation. The modes of service all 

suggest service is to occur personally that is by “handing” the witness 

summons to a person. This is also made clear by the notes on the Form 37. 

38. There appears to be no other provision for service of a summons prescribed 

by the Mining Regulations for proceedings brought under Part IV of the 

Mining Act. 

39. The manner in which the Summons was served by Alchemy upon Grosvenor 

as stated by Ms Evans-Wheeler does not amount to personal service. 

Arrangements for the attendance of a witness to court by either the payment 

of conduct money or making suitable arrangements to get to court must be 

made at the time of service. Hence the requirement for personal service of 

the Summons. 

40. The effect of the manner in which the Summons was served upon TAS, in 

my opinion, cannot be treated as an irregularity that does not invalidate the 

proceeding. (see: Austar Finance v Campbell [2007] NSWSC 1493 at para 

64.) 

41. The fact that Ms Evans-Wheeler attended court on 27 May 2011 was more 

of her desire to comply with the summons to attend court as directed by the 

summons. It was readily apparent she was embarrassed by her inability to 

comply with the requirements of the Summons, as she understood it, in the 

time given to TAS after she became aware of the existence of the Summons. 

42. Service of the Summons and for that matter any summons under Division 7 

of Part VIII of the Mining Regulations should be not less than 30 days 

before the date fixed for hearing pursuant to r.158(1). Clearly, in the case of 

a summons to produce, sufficient time must be allowed for the party 

summoned to produce documents to collate what is required under the 

requirements of the summons. 

43. In the event an Interlocutory Summons seeking leave for the issue of the 

Summons had been served upon TAS by Alchemy in the same manner as the 

Summons was “served” such service would not have complied with r. 

153(3) of the Mining Regulations as it was not affected 7 clear days before 

the hearing of the application. In effect TAS was asked to comply with the 

Summons within 4 days.  
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44. Notwithstanding any other issues that have arisen in this matter, the service 

of the Summons was irregular to such an extent that TAS has been 

significantly prejudiced by the non-compliance with the service 

requirements under the Mining Regulations. The irregularity in that regard 

cannot and should be corrected by any powers I have to do so, nor should 

the irregularity be overlooked by the attendance at court by Ms Evans-

Wheeler. 

Summons Not Properly Issued - Statutory Prohibition- r. 145(3) 

45. I do not propose to deal with this submission by Grosvenor. In my opinion 

the irregular manner in which the Summons was lodged, issued and served 

places all parties to the proceedings, including the non parties, at a 

significant disadvantage in attempting to cure by argument or by order of 

this court an irregularly issued process that is, in its present form, incurable. 

46. Any argument on this issue should, in my opinion, be left for another time, if 

necessary, when the application has been issued appropriately.  

Form of the Orders Sought against the Non Parties  

47. The orders sought in the Summons by Alchemy to be complied with by TAS 

and Ferrier Hodgson is wide. On its face the terms of orders sought appear 

not to be in keeping with the authorities dealing with the exercise of the 

discretion of a court to order a non party to produce documents. On its face 

the orders sought appear to be oppressive and likely to incur excessive cost 

on a non party who is generally unable to recover costs. That proposition is 

supported by Ms Evans-Wheeler stating she has some 1000 documents to 

disclose to the court some of which are held in places other than her office. 

48. It is difficult, given the nature of the proceedings between the parties, to 

expect a non party to understand the issues between the parties or to believe 

all documents held by a non party is relevant to the proceedings and should 

be produced. 

49. Alchemy would do well to consider the authorities on these issues in the 

event it intends to bring a further application of this nature and ensure any 

orders sought are confined to those matters in issue and not to cast the net so 

wide that it could be considered the application is “just fishing”. 

Conclusion 

50. For those reasons, the Summons to Witness (To Produce Documents) 

addressed to TAS and Ferrier Hodgson issued on 20 May 2011 is cancelled. 

The proper officers of both TAS and Ferrier Hodgson are released from 

compliance with the Summons. 

 


