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BACKGROUND 

1. On 4 January 2012 at 0830 hrs, certain land contained within Release Number 

11/111 was released for mining pursuant to s. 65 of the Mining Act (“the Act”). 

2. Simultaneously, at 0830 hrs on 4 January 2012, Brockman Exploration Pty Ltd 

(“Brockman”) lodged application for Exploration Licence 47/2650 and Hamersley 

Iron Pty Ltd (“Hamersley”) lodged application for E 47/2651 over land wholly or 

in part identical to the land the subject of Release Number 11/111. 

3. The Warden identified certain issues with Brockman and Hamersley concerning 

the content of the statement specifying the financial resources available to 

Brockman and Hamersley that were lodged in purported compliance with the 

requirements of s. 58(1)(b)(iv) of the Act (“the Statement”). 

4. On 4 April 2012, the Mining Registrar at Karratha, on behalf of the Warden, wrote 

to both Brockman and Hamersley and advised them the Warden had identified that 
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both applications for Exploration Licences 47/2650 and 47/2651 appeared to not 

comply with the initial requirements pursuant to s. 58(1)(b)(iv) of the Act in that 

the Statement did not sufficiently specify the financial resources available to the 

Applicant. 

5. Both Hamersley and Brockman were asked to provide any written submissions by 

27 April 2012. Written submissions were received from both Brockman and 

Hamersley. The written submissions now come before the Warden to determine if 

the Statements by both Brockman and Hamersley are compliant with the Act. If 

not, the consequence is the applications for Exploration Licences 47/2650 and 

47/2651 by Brockman and Hamersley will be excluded from any ballot required to 

be conducted by the Warden pursuant to s. 105A of the Act as they have not 

complied with the initial requirements. 

The Law 

6. Section 58 of the Act provides as follows: 

“58. Application for exploration licence 

  (1) An application for an exploration licence — 

  (a) shall be in the prescribed form; and 

  (b) shall be accompanied by a statement specifying — 

  (i) the proposed method of exploration of the area in respect of 

which the licence is sought; and 

  (ii) the details of the programme of work proposed to be carried out 

in such area; and 

  (iii) the estimated amount of money proposed to be expended on the 

exploration; and 

  (iv) the technical and, subject to subsection (1aa), financial resources 

available to the applicant; 

   and 

  (c) shall be accompanied by the amount of the prescribed rent for the first 

year of the term of the licence or portion thereof as prescribed; and 

  (d) shall be lodged in the prescribed manner; and 

  (e) shall be accompanied by the prescribed application fee. 

  (1aa) The statement under subsection (1)(b) does not have to specify the financial 

resources available to the applicant if — 

  (a) the applicant is a natural person; and 

  (b) the application is in respect of not more than 4 blocks; and 

  (c) the statement specifies that the applicant intends to utilise his or her own 

labour to carry out the programme of work referred to in 

subsection (1)(b)(ii). 

  [(1a) deleted] 

  (2) An application referred to in subsection (1) must identify the block or blocks 

applied for by number in accordance with section 56C(4). 
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  (2a) On an application for an exploration licence or on an exploration licence being 

granted the land affected is not thereby required to be surveyed, but where a 

dispute arises with respect to the position of such land or the boundaries or any 

boundary thereof the warden or Minister may require a survey to be made of the 

boundaries or the boundary in order to settle the dispute. 

  (2b) A survey required under subsection (2a) shall be — 

  (a) arranged in accordance with the regulations; and 

  (b) paid for by such party or parties to the dispute as the warden or the 

Minister determines. 

  (3) An applicant shall at the request of the mining registrar or warden furnish such 

further information in relation to his application, or such evidence in support 

thereof, as the mining registrar or warden may require but the mining registrar 

or warden shall not require information or evidence relating to assays or other 

results of any testing or sampling that the applicant may have carried out on the 

land the subject of his application. 

  (4) Within the prescribed period the applicant shall serve such notice of the 

application as may be prescribed on the owner and occupier of the land to 

which the application relates and on such other persons as may be prescribed.” 

7. Section 105A of the Act provides as follows: 

“105A. Priorities between applicants for certain tenements 

  (1) Subject to section 111A, where more than one application is received for a 

mining tenement (other than a miscellaneous licence) in respect of the same 

land or any part thereof, the applicant who first complies with the initial 

requirement in relation to his application has, subject to this Act, the right in 

priority over every other applicant to have granted to him in respect of that 

land or part the mining tenement to which his application relates. 

  (2) In subsection (3) applicant means an applicant for a prospecting licence, 

exploration licence, mining lease or general purpose lease. 

  (3) Where in respect of any land the warden is satisfied that 2 or more applicants 

complied with the initial requirement in relation to their applications at the 

same time or within a prescribed period, priority shall, unless written 

agreement is concluded by the applicants and lodged in the prescribed 

manner and within the prescribed time, be determined by ballot conducted by 

the warden on a date to be determined by the warden and notified to the 

applicants. 

  (3a) Each ballot under subsection (3) is to be conducted in public. 

  (4) In this section a reference to compliance with the initial requirement in 

relation to an application is a reference — 

  (a) in the case of an application for an exploration licence, to lodging 

that application in the prescribed manner; 

  (b) in the case of an application for a prospecting licence, mining lease 

or general purpose lease — 

 (i) unless subparagraph (ia), (ii) or (iii) applies, to marking out the 

land concerned in the prescribed manner; 
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 (ia) where the land concerned is land to which section 65(6) applies, 

lodging that application in the prescribed manner; 

 (ii) where the land concerned is wholly covered by the sea or the waters 

of any lake, pond, river or stream, to lodging that application in the 

prescribed manner; 

 (iii) where the land concerned is partly covered by the sea or the waters 

of any lake, pond, river or stream, to marking out in the prescribed 

manner so much of that land as is not so covered. 

  (5) If the warden is satisfied that 2 or more applications for a mining tenement 

have been lodged by or on behalf of the same party for the purpose of 

affecting the result of a ballot to be conducted under subsection (3), the 

warden may exclude all but one of those applications from the ballot. 

  (6) For the purposes of subsection (5) an application for a mining tenement is to 

be taken to have been lodged by or on behalf of a party if it is lodged by or on 

behalf of a person who is related to that party.” 

 

8. The provisions of s. 58(1)(b) of the Act was amended by the Approvals and 

Related Reforms (No 2) (Mining) Act 2010 (“the Approvals Act”) that took effect 

on 21 March 2011. The Approvals Act gave effect to the “lodge anywhere” 

procedure associated with the electronic lodgement of applications for mining 

tenements. The amendments to s. 58(1)(b) of the Act occasioned by the Approvals 

Act were simply that the word  “and” was inserted after each of paragraphs s. 

58(1)(a), (b), and (c) and also in s. 58(1)(b) after each of subparagraph (i) and (ii). 

9. The purpose of the amendment to the provisions of s. 58(1) of the Act was 

described in the Explanatory Memorandum as a “consequential drafting change” to 

facilitate regulations to prescribe that an application for an exploration licence may 

be lodged at any mining registrar‟s office or electronically through nominated 

departmental portal. I am not sure that the effect of the amendment to s. 58(1) of 

the Act occasioned by the Approvals Act was so simple. I shall deal with that later. 

10. It is also necessary to note, in the context of this matter, the interaction of the 

requirements of s. 58(1)(b) of the Act with the provisions of s. 57(3) of the Act. 

Section 57(3) of the Act provides: 

  “(3) The mining registrar or the warden shall not recommend the grant of an 

exploration licence under this section unless he is satisfied that the applicant 

is able to effectively explore the land in respect of which the application has 

been made.” 

Submission by Brockman in Application for E 47/2650  

11. The Statement lodged by Brockman with the Application for Exploration Licence 

47/2650 states as follows: 

“3. Technical and Financial Resources. 

3.1 The applicant company is a wholly owned subsidiary of Brockman Resources Ltd 

a publicly listed mineral explorer and developer. The applicant has the necessary 

technical and financial resources to effectively explore the ground and mine any 

resource defined from exploration. The senior geological staff of the company have 
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over 40 years experience in mineral exploration. Attached is the current company's 

quarterly financial report from September 2011 as evidence of their financial ability. 

3.2 Where necessary, contractors will be engaged to perform exploration where 

particular skills are required in the exploration program.” 

12. Brockman attached to the Statement a copy of the Mining Exploration Entity 

Quarterly Report for the quarter ended 30 September 2011 for the entity known as 

Brockman Resources Limited as released to the ASX on 31 October 2011 is 

sufficient to be compliant with the provisions of s. 58(1)(b)(iv) of the Act.  

13. Brockman submits the next Quarterly Report was not due for release to the ASX 

until 31 January 2012. Brockman states it has lodged hundreds of applications for 

exploration licence using similar Statements and has not been challenged in the 

past and it would be contrary to the intention of the Act and would undermine the 

operation of the Act if the Statement was rejected as being non-compliant with the 

Act. Brockman submits it has lodged the Statement in accordance with the DMP 

Guideline dated 6 August 2003 (“2003 Guideline”), a copy of which was attached 

to the submissions, and it would be unfair to change the manner in which the 

Statement was accepted without notice to the potential explorers. 

14. Further, Brockman submits the strict interpretation of the requirements of s. 

58(1)(b)(iv) of the Act by Warden Roth In the Matter of Applications for 

Exploration Licences by Central Pilbara Iron Ore P/L & ors [2012] WAMW 1 as 

to the date and manner in which the Statement is to be prepared is impractical and 

an impossible task to meet given the nature and operations of some of the larger 

companies. Brockman submits that regard should be had to the case of Clayton v 

Heffron (1960) 105 CLR 214 in which it was held that relevant consideration 

should be whether holding a provision of an Act to be mandatory would work to 

inconvenience or worse on a section of the public as it would impose on applicants 

for mining tenements an inconvenience and be construed as unfair on those parties 

who have relied in good faith on the DMP Guidelines. 

Submission by Hamersley in respect to Application for E 47/2651  

15. The Statement lodged by Hamersley with the Application for Exploration Licence 

47/2651 states as follows: 

“4. Financial Resources 

The applicant is part of the Rio Tinto Group, a leading international mining group 

combining Rio Tinto plc and Rio Tinto Ltd in a dual listed company structure as a 

single economic entity. 

The applicant has adequate technical and financial resources to effectively carry 

out the proposed exploration program and to meet the minimum expenditure 

commitment on this licence and all of its mining tenements in Western Australia. 

Our most recent annual report is enclosed.” 

16. Hamersley submits it is impossible to prepare and provide an accurate Statement 

where it is part of a larger, complex corporate group such that the documents 

supporting the Statement are current at the date of application. It further submits it 
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is able to stipulate how much it intends to spend and whether or not it generally has 

the funds available.  

17. In compliance with the requirements of s. 58(1)(b) of the Act, Hamersley submits 

it outlined its proposed method of exploration, gave details of the proposed work 

programs, detailed the amount of money it intends to expend on exploration, 

specified that Rio Tinto has sufficient available funds to carry out the proposed 

expenditure, specified Hamersley's position within the Rio Tinto group and 

provided a copy of the most report for the Rio Tinto group current at the time of 

lodging applications for Exploration Licence 47/2651.  

18. Hamersley submits there is nothing within the Act or Regulations that requires 

each of the necessary elements of s. 58(1)(b)(i) to (iv) of the Act to be set out 

separately. Accordingly, Hamersley submits the information provided within the 

Statement should be considered as a whole when determining whether or not all of 

the requirements under s. 58(1)(b)(iv) of the Act has been met. In those 

circumstances, Hamersley submits, read as a whole, the Statement it has lodged 

pursuant to s. 58(1)(b) of the Act provide sufficient information for the Warden or 

the Mining Registrar to conclude that it has the financial resources available to 

effectively explore the land at the time the application for Exploration Licence 

47/2651 was lodged. Accordingly, Hamersley submits it has met all of the initial 

requirements of the Act and should be included in the ballot for in its application 

for Exploration Licence 47/2651. 

Conclusion 

19. The intention of the provisions of s. 58(1)(b) of the Act is to ensure the policy of 

the Act, to exploit the mineral wealth of the State, is capable of being achieved by 

an applicant who seek to have granted an exploration licence. It follows the 

information specified within the Statement lodged pursuant to „s. 58(1)(b) of the 

Act requires an applicant to mention, speak of or name definitely the matters 

referred to in the subsequent paragraphs, and in particular, in relation to (iv) the 

financial resources capable of producing the desired result, at the applicants‟ 

disposal or within the applicants reach‟ as noted by Warden Roth In the Matter of 

Applications for Exploration Licences by Central Pilbara Iron Ore P/L & ors 

(supra) at [19] and noted in similar terms in Mineralogy Pty Ltd v FMG Pilbara 

Pty Ltd [2010] WAMW 20. 

20. In my opinion, the legislative purpose of s. 105A of the Act is to assist the Hon. 

Minister in determining the priority that he or she is required to consider 

applications for mining tenements lodged by applicants at the same time over the 

same land. Accordingly pursuant to s. 105A(1) & (3) of the Act, a Warden 

confronted with two or more applications for exploration licences lodged in respect 

to the same land at the same time is required to subject to scrutiny all competing 

application to ensure the applications comply with the initial requirements as 

defined by s. 105A(4)(a) of the Act. In the event the Warden is satisfied that 2 or 

more applications for exploration licences comply with the initial requirements, 
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and in the absence of an agreement between the applicants, the warden is required 

to conduct a ballot to determine priority. 

21. Failure to comply with the initial requirements of the Act renders the competing 

applicant for an exploration licence ineligible in priority to participate in any ballot 

pursuant to s. 105A(1) & (3) of the Act. Accordingly, in my opinion, it is the 

intention of Parliament that the provisions of s. 58(1) of the Act should be strictly 

complied with and the failure to comply with the initial requirements of the Act 

renders the applicant for the exploration licence ineligible to be included in any 

ballot to determine any right in priority in which the Hon. Minister considers the 

application for grant of the exploration licence. The question of there being 

„substantial compliance‟ with the requirements of the Act is not, in my opinion, a 

consideration under the Act. (Hunter Resources Ltd v Melville (1988) 164 CLR 

234) 

22. Compliance with the requirements of s. 58(1)(b) of the Act has been the subject of 

various decisions of the Full Court of the Supreme Court of WA, the Supreme 

Court of WA and the Warden‟s Court. (Aberfoyle Resources Limited v El Dorado 

Resources Limited, (unreported Supreme Court decision, delivered 19 April 

1989), Ex Parte Hot Holdings Pty Ltd; Hot Holdings Pty Ltd v Creasy & ors 

(1996) WAR 428, Re; Lawrence SM; ex parte Gold Bar Holdings Pty Ltd (1984) 

11 WAR 549, Biddle and Milling v Bywood Holdings Pty Ltd (Norseman 

Wardens Court, Warden I Brown, 12 January 1988), Hunter Resources v PJ 

Hayes and anor (Perth Warden’s Court, Warden Rasmussen, May 1985),  

Jindalee Resources Ltd v Blackham Resources Ltd [2008] WAMW 7, Jackson 

Gold v Murchison Exploration [2002] WAMW 27 and more recently and 

specifically on the issue to be determined the decision of Warden Roth in 

Mineralogy Pty Ltd v FMG Pilbara Pty Ltd (supra)..  

23. In August 2003, the Department of Mines and Petroleum (“DMP”) published a 

guideline document to assist applicants for exploration licences in compliance with 

the provisions of s. 58(1)(b) of the Act (“the 2003 Guideline”). The 2003 Guideline 

has not been issued by DMP pursuant to  any legislative provision of the Act or 

Regulations. In my opinion, the 2003 Guideline cannot be regarded as extrinsic 

material to which the provisions of s. 19 of the Interpretation Act 1984 (WA) 

applies and is capable of being used to aid the interpretation of the meaning of the 

provisions of s. 58(1)(b) of the Act. However, the provisions of s. 58(1)(b) of the 

Act had been the subject of consideration by the courts, as noted above, to 

determine its meaning prior to the creation of the 2003 Guideline. 

24. Reliance has been placed by Brockman on the 2003 Guideline. Warden Roth In 

the Matter of Applications for Exploration Licences by Central Pilbara Iron Ore 

P/L & ors (supra) at para [62] considered the 2003 Guideline did not accord with 

the requirements of the Act as it “appears to have been drafted and promoted with 

an eye more to the convenience of the applicant than to the requirements of the 

Act.” I agree with Warden Roth in his observations. The 2003 Guideline is a 
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document issued by the DMP as a mere guide for applicants for exploration 

licences.  

25. However, notwithstanding the lack of legislative standing of the 2003 Guideline 

and its inaccuracy following the earlier decision in Jackson Gold v Murchison 

Exploration (supra) if read in conjunction with the decision in prior cases 

provided a reasonable guide to matters that would aid in the preparation of the 

Statement required by the provisions of s. 58(1)(b) of the Act.  

26. Warden‟s are regularly presented with documents containing material that are aged 

by years, undated or generic, containing information that is either plentiful or brief 

that lack relevance and substance but purport to be sufficient to comply with the 

provisions of s. 58(1)(b) of the Act. The state of the documentation presented is 

such that it is clear the applicant considers the Warden should be required to read 

through all of documents provided to find within the material sufficient 

information to satisfy him or herself of the requirements of s. 58(1)(b) of the Act. 

Documents presented in such circumstances call upon the Warden to infer, assume 

or imply from the information contained within the documents that the provisions 

of s. 58(1)(b) of the Act has been met. As correctly pointed out by Warden Roth 

Mineralogy Pty Ltd v FMG Pilbara Pty Ltd (supra) at paragraphs [83] & [84] and 

by Warden Calder in Jindalee Resources Ltd v Blackham Resources Ltd (supra) 

it is not the role of the Warden to go behind the material to determine the adequacy 

or accuracy of the material presented by the Applicant in complying the provisions 

of s. 58(1)(b) of the Act.  

27. The requirement for a warden to subject an application for a mining tenement to 

scrutiny for compliance with the initial requirement of the Act, particularly in 

times of heightened activity in the mining sector, is nothing new. In Surina Pty Ltd 

v Belcrest Corporation Ltd (unreported, Coolgardie Warden’s  Court, 1987, 6 

AMPLA Bull 111) Warden Reynolds said at page 14 of his decision: 

“The healthy state of the gold mining industry has resulted in an acute shortage 

of what may be generally described as potentially prospective land. When such 

land becomes open for mining then there is often fierce competition to first 

comply with the “initial requirement” as provided in section 105A of the 

Mining Act.” 

28. One of the considerations upon which the recommendation of an application for an 

exploration licence is founded upon compliance with the initial requirements of the 

Act. The many decisions of the High Court, the Supreme Court and the Warden‟s 

Court are testimony to the many epic battles that have been fought in this State by 

competing applicants for mining tenements over the same land on the issue of 

compliance with the initial requirements of the Act. It follows that those who apply 

for the grant of, in this case, an exploration licence must ensure the information 

contained within the statement required by s. 58(1)(b) of the Act is adequate. The 

Act makes it clear that failure to comply with the initial requirements in 

circumstances of the lodgement of multiple and simultaneous applications for 

mining tenements over the same land will lose the opportunity to be considered in 
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priority over every other applicant to have granted to them the land or part of the 

land to which the application for the mining tenement relates. 

29. Accordingly, applicants for exploration licences who consider the requirements of 

s. 58(1)(b) of the Act as no more than an inconvenient  administrative hindrance in 

the application process would do well to reconsider the importance of the 

requirements of the section and the significant consequences of failing to comply 

under the provisions of the Act. 

30. The issue in this matter is whether the information provided by Brockman and 

Hamersley is sufficient to be regarded as having specified the financial resources 

available to the applicant for the purposed of compliance with the provisions of s. 

58(1)(b)(iv) of the Act. The law relevant to the issues in this matter has been 

considered by Warden Roth in Mineralogy Pty Ltd v FMG Pilbara Pty Ltd 

(supra). I agree with the decision of Warden Roth and his interpretation of the 

cases that preceded his decision.  

31. In Mineralogy Pty Ltd v FMG Pilbara Pty Ltd (supra) Warden Roth at paragraphs 

[39] to [57] spent some time considering the differing views of His Hon Justice 

Steytler in Ex Parte Hot Holdings Pty Ltd; Hot Holdings Pty Ltd v Creasy & ors 

(supra) and His Honour Justice Rowland in Aberfoyle Resources Limited v El 

Dorado Resources Limited, (unreported Supreme Court decision, delivered 19 

April 1989 on the issue of the effect of a non-compliant statement pursuant to s. 

58(1)(b) of the Act has on the consideration of the initial requirements of an 

application for a mining tenement. Rowland J expressed the view a statement 

pursuant to s. 58(1)(b) of the Act was only a statement that accompanied the 

application for a mining tenement and its content does not affect the ability of the 

application for the exploration licence to be regarded as lodged and considered as 

compliant with the initial requirements for inclusion in any ballot pursuant to s. 

105A(1) of the Act.  

32. In my opinion, the amendments to s. 58(1) of the Act occasioned by the Approvals 

Act has the effect of now including each of the requirements under s. 58(1) of the 

Act as part of the application for an exploration licence. Each of the statements 

pursuant to s. 58(1)(b) of the Act must be lodged together with those other things 

in s. 58(1)(a) and (c) to (e) of the Act before the application for the exploration 

licence can be regarded as being lodged pursuant to the provisions of r. 64A(1a) of 

the Regulations and therefore compliant with the initial requirements of the Act as 

provided by s. 105A(4)(a) of the Act. The inclusion of the words “and” occasioned 

by the Approvals Act now makes it clear that for an application for an exploration 

licence to be regarded as lodged it must include each of the requirements of s. 

58(1)(a) to (e) of the Act inclusive. In my opinion, each of the requirements of s. 

58(1) of the Act must been deemed to be compliant with the requirements of that 

section otherwise an applicant for an exploration licence could lodge a statements 

in purported compliance with s. 58(1)(b) of the Act that are patently inadequate 

and would still be included in a ballot to determine priority as such statement 

would be considered to have met the initial requirements of the Act. That issue was 



[2012] WAMW 22 
 

In the Matter of Competing Applications for Exploration Licences by Brockman Exploration P/L & Hamersley Iron P/L [2012] WAMW 22 
 

 page 11 

the subject of comment by Warden I Brown in Biddle and Milling v Bywood 

Holdings Pty Ltd (supra) at page 8. 

33. From a purposive approach the use of the conjunctive word “and” in the Approvals 

Act is not inconsistent with the intention of the provisions of s. 105A(1) & (3) of 

the Act in determination of compliance with the initial requirements of the Act. In 

the decisions of Steytler J in Ex Parte Hot Holdings Pty Ltd; Hot Holdings Pty 

Ltd v Creasy & ors (supra) at page 444 to 445 and Warden I Brown in Biddle and 

Milling v Bywood Holdings Pty Ltd (supra) it was held that an application for an 

exploration licence that does not comply with the requirements of s. 58(1)(b) of the 

Act is deemed not to have been lodged. 

34. Recently, in Yarri Mining v Eaglefield & ors [2010] WASCA 132, McLure J 

expressed at [51] the view that an application for an exploration licence can be 

lodged despite the fact it does not comply with the Act as the grant of an a 

exploration licence is pre-conditioned as being “upon the application of any 

person” not “an application in accordance with the Act”. McLure J noted that a 

construction of the Act that an application for a mining tenement must comply with 

the Act is inconsistent with the provisions of s 59(6)(b) and the second limb of s. 

116(2) of the Act. 

35. In my opinion, the requirement of s. 105A(1) & (3) of the Act for a warden to 

determine compliance with the initial requirements of the Act does not invalidate 

an application for an exploration licence but rather has the effect of rendering such 

an application ineligible to participate in any ballot to determine priority. Such an 

interpretation does not interfere with the powers of the Hon. Minister as provided 

by s. 59(6)(b) and the second limb of s. 116(2) of the Act.    

36.  I agree with Warden Roth in Mineralogy Pty Ltd v FMG Pilbara Pty Ltd (supra) 

at [102] that the purpose of s. 58(3) of the Act provides the Mining Registrar or 

Warden the ability to obtain sufficient information to discharge their obligations 

pursuant to s. 57(3) of the Act. I do not consider the intention of s. 58(3) of the Act 

is to provide a method by which non-compliant applications for exploration 

licences lodged in purported compliance with s. 58(1)(b) of the Act can be 

corrected so as to regain equal priority with other applications for exploration 

licences that were lodged in compliance with the Act. 

37. The decisions in various cases considered by the Courts concerning the provisions 

of s. 58(1)(b) of the Act can be summarised, in my opinion, as follows:  

a. The issue of whether in any particular case the Statement provided by an 

applicant satisfies the requirement of s. 58(1)(b)(iv) of the Act is a matter 

of fact for the Warden and the Warden alone to determine. (Aberfoyle 

Resources Limited v El Dorado Resources Limited, (unreported 

Supreme Court decision, delivered 19 April 1989 per Rowland J at page 

11). 
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b. The Warden is not entitled to go behind the Statement or to assess the 

accuracy or adequacy of the financial resources specified. The Warden is 

not to consider or determined from the information the actual financial 

position of the applicant. (Jindalee Resources Ltd v Blackham Resources 

Ltd [2008] WAMW 7 at pages 18-19).  

c. The meaning of „a statement specifying the financial resources available 

to an applicant‟ is „to speak or make relation of some matter fully or in 

detail or definitely or explicitly the financial resources at the applicant's 

disposal or within the applicant‟s reach capable of producing the desired 

result.‟ (Mineralogy Pty Ltd v FMG Pilbara Pty Ltd (supra), Lawrence 

SM; ex parte Gold Bar Holdings Pty Ltd (supra) and more recently In 

the Matter of Applications for Exploration Licences by Central Pilbara 

Iron Ore P/L & ors (supra), 

d. A Warden or Mining Registrar should not be required to trawl through the 

financial information in the report and make a determination from the 

financial information (Jindalee Resources Ltd v Blackham Resources 

Ltd (supra).  

e. A bold statement that the applicant “has the technical and financial 

resources needed to undertake the work proposed” is not specifying the 

financial or technical resources of an applicant. (Mineralogy Pty Ltd v 

FMG Pilbara Pty Ltd (supra)). 

f. Imputed knowledge by the Warden or Mining Registrar of the financial or 

other resources and abilities of an applicant as a consequence of other 

dealings or projects by the applicant is not relevant as to whether the 

requirement of the provisions of s. 58(1)(b)(iv) of the Act have been meet. 

(Mineralogy Pty Ltd v FMG Pilbara Pty Ltd (supra).  

g. Statements of assurance from accountants or other financial institutions 

that they believe the applicant has the financial resources is not 

compliance with the provisions as s. 58(1)(b) of the Act. The obligation is 

upon the applicant to provide a statement that specifies the financial 

resources it has available. (Mineralogy Pty Ltd v FMG Pilbara Pty Ltd 

(supra), Jackson Gold v Murchison Exploration (supra), 

h. It is not adequate for the applicant to provide a statement of financial 

resources from which the Warden or the Mining Registrar must imply, 

infer or calculate or use any other method of establishing that a financial 

or technical resource is available to the applicant. It is for the applicant to 

specify the financial resources available. (Mineralogy Pty Ltd v FMG 

Pilbara Pty Ltd (supra)) 

i. The failure on the part of an applicant for an exploration licence to meet 

the requirements of s. 58(1)(b)(iv) of the Act where there is simultaneous 

lodgement of applications for exploration licences will result in the 
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application being considered to have failed to have met the initial 

requirements of the Act and excluded from the ballot to determine priority 

of applications pursuant to s. 105A(3) of the Act. Mineralogy Pty Ltd v 

FMG Pilbara Pty Ltd (supra), Ex Parte Hot Holdings Pty Ltd; Hot 

Holdings Pty Ltd v Creasy & ors (supra),  Biddle and Milling v Bywood 

Holdings Pty Ltd (supra) .  

38. Warden Roth In the Matter of Applications for Exploration Licences by Central 

Pilbara Iron Ore P/L & ors (supra) further established for a Statement to be 

compliant with the provisions of s. 58(1)(b) of the Act: 

a.  The date of the Statement in compliance with s. 58(1)(b) of the Act 

should be those financial resources available to the applicant on the date 

the application is made. There is no reason why any financial reports 

produced by the applicant should be the most current available but not in 

excess of three or at most six months old. 

b. Material produced in support of the financial resources of an applicant 

should in the case of financial statements be the most current financial 

statements available to the applicant or the provider of the further material 

and should be no more than 3 to 6 months old in the case of publically 

listed or private companies. That range of dates being a range of time in 

which such companies are required to either lodge or prepare their 

financial statements. In the case of small companies or individuals the 

financial statements should be dated the same day as the application.  

c. Annual Reports of companies or the last tax return in the case of 

individuals partnerships or limited companies are inadequate to meet the 

requirement of s. 58(1) (b) (iv) of the Act as they are not reflective of the 

financial resources available to an applicant and would require the warden 

to trawl through the material and form a conclusion.  

39. I do not agree with this aspect of the opinion of Warden Roth. Financial Statements 

produced in support of the financial resources available to an applicant for an 

exploration licence is different to that which is produced as the financial resources 

statement pursuant to s. 58(1)(b)(iv) of the Act. Financial statements produced in 

support of the Statements pursuant to s. 58(1)(b)(iv) of the Act should, in my 

opinion, be the most recently available to the applicant but if later than 6 months 

old an explanation is required. That is so because in a commercial sense, cycles of 

bank statements or requirements to lodge financial statements placed upon 

corporations is generally not more than 6 monthly or if that is not the normal cycle 

it is a cycle in which bank statements can be obtained from a bank or to which a 

corporation would normally prepare financial statements.  

40. Financial Statements produced as the Statement of financial resources are not in 

compliance with s. 58(1)(b)(iv) of the Act as the Warden or Mining Registrar 

would be required to trawl through the information and form a conclusion 
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something that the Warden or Mining Registrar should not do. (Jindalee 

Resources Ltd v Blackham Resources Ltd (supra)). 

41. I think there should be no doubt the Statement required by s. 58(1)(b) of the Act 

should identify the application to which the Statement refers in sufficient detail, 

including the mineral field in which the land applied for is located, so that the land 

applied for is linked to it given the application number of the application will not 

be known until after it has been forwarded to the Mining Registrar. I am also of the 

opinion the Statement should be signed by the applicant or its agent. 

42. There is no rule of statutory interpretation that requires an applicant addressing 

each of the provisions of s. 58(1)(b)(i) to (iv) of the Act to follow the sequence 

provided in each of the sub-section. However, as a matter of commonsense, it 

would be an appropriate manner to address the requirements of the Act so as to 

ensure each of the provisions of the sub-sections are addressed and the Warden or 

Mining Registrar is not otherwise required to infer, imply or assume from the 

information provided that each of the requirements have been addressed. The 

obligation is on the applicant in each case to ensure it addresses the requirements 

of the Act.  

43. The Statement pursuant to s. 58(1)(b)(iv) of the Act need not be complex as noted 

by Warden Roth In the Matter of Applications for Exploration Licences by 

Central Pilbara Iron Ore P/L & ors (supra).  In my opinion, the applicant is 

required to specify the financial resource it has to carry out its proposed program 

of works on the exploration licence. If the financial resource of the applicant is 

from its own financial resources the applicant should say so and may produce some 

form of documentary proof of the amount of the financial resource by reference to 

for example, current financial documents such as current bank statements or other 

current financial statements. If the financial resource is to be obtained from another 

entity by the applicant it is necessary for the applicant to identify the other entity 

and in general terms identify the arrangement by which it is to receive that 

financial resource and may have from the other entity recent written confirmation 

of its willingness to provide the financial resource to the applicant.  

44. There is nothing to prevent an applicant from providing further material that, on its 

face, supports or confirms the content of the Statement made by the applicant 

pursuant to s. 58(1)(b) of the Act. That is necessary because one of the intentions 

of the provisions of s. 58(1)(b) of the Act is, as noted by Warden Calder in 

Jindalee Resources Ltd v Blackham Resources Ltd (supra) at para 56, to “in part, 

at least, to facilitate compliance by the Registrar or the Warden with subs 57(3)” 

of the Act.  

Findings 

Application for E 47/2650 by Brockman 

45. I find, for the reasons I have expressed above, the Statement by Brockman is 

insufficient for the purposes of compliance with the provisions of s. 58(1)(b)(iv) of 
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the Act. The Statement in purported compliance with s. 58(1)(b)(iv) of the Act is a 

bold statement of ability but does not specify the financial resource available to it. 

Brockman appears to confuse the financial resources of its parent company, 

Brockman Resources Ltd, with that of its own. If financial resources are to be 

made available by a parent company Brockman should say so. Accordingly, 

application for Exploration Licence 47/2650 by Brockman does not comply with 

the initial requirements of the Act and is ineligible to be included in any ballot to 

determine priority.  

Application for E 47/2651 by Hamersley  

46. I find, for the reason I have expressed above, the Statement by Hamersley is in 

sufficient for the purposes of compliance with the provisions of s. 58(1)(b)(iv) of 

the Act whether read as a whole with the statements pursuant to the provisions of s. 

58(1)(b)(i) to (iii) of the Act. The Statement by Hamersley in purported 

compliance with s. 58(1)(b)(iv) of the Act is a bold statement of ability but does 

not specify the financial resource available to it. If Hamersley has an arrangement 

with Rio Tinto to provide sufficient funds to meet its financial obligations it should 

say so. The statement of financial resources is a bold statement that requires the 

warden or the mining registrar to assume, infer or imply that Hamersley, being a 

company associated with the Rio Tinto, has the financial resources available to it 

to carry out the work programme. The 2010 Annual Report of Rio Tinto 

comprising some 260 pages that requires the Warden or the Mining Registrar to 

trawl through the information and form a conclusion.  

47. I find application for Exploration Licence 47/2650 by Brockman does not comply 

with the initial requirements of the Act and is ineligible to be included in any 

ballot.  

48. I also find application for Exploration Licence 47/2651 by Hamersley does not 

comply with the initial requirements of the Act and is ineligible to be included any 

ballot 

49. Accordingly, no ballot is required to be conducted to determine priority pursuant to 

the provisions of s. 105A of the Act.
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