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Result:  

1. Application for a joint hearing of Exemption Application 333019 and 

Forfeiture Application 334517 is refused. 

2. Application that Limelight Industries Pty Ltd pay security for costs is 

refused. 

3. Application for a stay of Forfeiture Application 334517 is refused. 

4. Berkeley to pay the costs of Limelight in respect of the abovementioned 

applications. 

5. Application for Exemption 333019 and Application for Forfeiture 334517 

are adjourned for directions before the Warden on 27 January 2012 at 

Perth. 
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BACKGROUND 

 

1. There are two interlocutory applications before me. Each of the 

applications is connected to both of exemption application 333019 (“the 
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exemption application”) and forfeiture application 334517 (“the forfeiture 

application”).  The first application (“the costs security application”) was 

lodged by Berkeley Resources Limited (“Berkeley”) and is dated 30 March 

2010. It relates directly to the forfeiture application and directly to the 

exemption application. The second application (“the Joint Hearing 

Application”) was also lodged by Berkeley.  It is dated 30 June 2010. It, 

too, relates directly to both the forfeiture application and to the exemption 

application. The applicant for forfeiture is Limelight Industries Pty Ltd 

(“Limelight”). Limelight is the objector to Berkley’s application for 

exemption. The tenement that is the subject of all applications before the 

Warden is mining lease 15/664 (“M 15/664”). 

2.  The costs security application was heard by me on 27 April 2010.  On 

11 June 2010 I published a decision in respect of that application.  My 

decision was that the costs security application be adjourned to a date to be 

fixed upon application by either of the parties.  In summary, the 

circumstances in which I dealt with the application in that way were that, 

during the course of the hearing of the application, Berkeley had, without 

prior notice, made an oral application that the forfeiture and exemption 

applications be heard at the same time, that I had refused that oral 

application because counsel for Limelight did not consent to that 

application and needed to obtain instructions and  I anticipated, as in fact 

happened, that an application would subsequently be made by Berkeley for 

the forfeiture and exemption applications to be heard together and that I 

considered that it would be more appropriate for  the costs security 

application to be dealt with in the context of there being before the Warden 

a concurrent application for a joint hearing. 

3. Accordingly, I ordered that the costs security application be adjourned to 

be heard on a date to be fixed and that Limelight was not to take any 

further procedural steps in the forfeiture application, subject to certain 

exceptions specified in my order. 

THE APPLICATIONS 

4. The costs security application, lodged by Berkeley, seeks an order that 

Limelight give security for costs in the amount of $22,221.00 or such 

amount as the Warden thinks fit in accordance with reg. 167 of the Mining 

Regulations 1981 (WA) and, further, seeks an order that the forfeiture 

proceedings and the exemption proceedings both be stayed until such 

security as is ordered by the Warden has been paid by Limelight to the 

Director General of Mines.  The application by Berkeley also seeks an 

order that Limelight pay Berkeley’s costs of the application.  The joint 
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hearing application lodged by Berkeley on 30 June 2010 seeks orders that 

the Forfeiture Application and the Exemption Application be listed for a 

joint hearing, that the parties have liberty to present further evidence and to 

make further submissions in respect of the forfeiture application following 

the determination by the Minister of the exemption application.  Costs are 

also sought by Berkeley. 

THE LEGISLATION CONCERNING COSTS  

5. The legislative context in which Berkeley’s applications are made is as 

follows.  The Mining Act 1978 (WA) (“the Act”) makes no general 

provision for costs in connection with the hearing of applications for or 

interlocutory applications made in connection with forfeiture and 

exemption proceedings.  Part VIII of the Mining Regulations 1981 (“the 

regulations”) contains extensive provisions governing proceedings before 

the Warden for forfeiture and exemption applications.  Division 2 is 

concerned with applications for forfeiture and Division 3 is concerned with 

applications for exemption where an objection has been lodged.  Provision 

is made in regulations 165 to 168 inclusive for the Warden to make orders 

for costs to be paid as between parties to proceedings before the Warden.  

Regulation 137 defines “proceedings”, for purposes of Part VIII, as 

meaning proceedings in respect of an application for forfeiture made under 

section 98 as well as proceedings relating to an application for exemption 

to which an objection has been lodged.  “Proceedings” is further defined in 

sub-regulation 137(1) as: “Otherwise means proceedings under this Part”. 

6. Regulation 139 says, inter alia, that except as provided in the Act. If a 

party does not comply with an interlocutory order or direction of the 

Warden, the Warden may order the party to pay the costs occasioned by the 

non-compliance irrespective of the final determination of the proceedings 

or the Warden determine the proceedings without a substantive hearing.  In 

my opinion, the Warden, in determining proceedings without a substantive 

hearing is not precluded from ordering costs in accordance with regulation 

165 simply on the basis that the power to determine the proceedings 

without a substantive hearing is expressed as an alternative to the power to 

order the non-complying party to pay costs irrespective of the final 

determination of the proceedings. 

7. Regulation 142 is in division 2 of Part VIII of the Regulations. It makes 

provision for a Warden to order costs in forfeiture proceedings where one 

party has, in accordance with reg. 142, invited another party to admit a 

particular fact where the party invited does not admit the fact and where the 

Warden subsequently finds the fact to be proven. 
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8. Division 8 of Part VIII of the Regulations contains provisions as to costs 

generally.  Regulation 165(1) says that except as otherwise ordered under 

regulation 165, or regulations 139 and 142, each party is to bear the party’s 

own costs.  The reference to a party is to be taken as meaning a party to 

proceedings before the Warden under Part IV of the Act.  Sub-regulation 

165(2) says that in addition to the power to award costs under regulations 

139 and 142 a Warden hearing and determining forfeiture proceedings, 

including interlocutory applications relating to those proceedings, may 

make an order for costs.  It is partly because of sub-regulation 165(2) that I 

have previously (para. 6) expressed the opinion that where a Warden 

determines the proceedings without a substantive hearing in accordance 

with paragraph (b) of sub-regulation 139(1), then costs may be ordered. 

9. Sub-regulation 165(3) says that a single costs order may be made by the 

Warden hearing and determining two or more “proceedings” at the same 

time even if those proceedings are not joined.  In my view, that sub-

regulation only applies where two or more forfeiture applications are heard 

at the same time and does not apply where a forfeiture proceeding is heard 

and determined at the same time as an application for exemption is heard.  

The same may be said in respect of sub-regulation 165(5), namely, that a 

single costs order can be made in respect of two or more exemption 

proceedings that are heard and determined at the same time but not in 

respect of any forfeiture application heard and determined at the same 

hearing. Sub-regulation 165(4) empowers the Warden to order costs against 

a party to exemption proceedings if that party has frivolously or 

vexatiously commenced or defended the proceedings or any step in the 

proceedings or has otherwise occasioned undue delay in the proceedings. 

That power is expressed to be in addition to the power to award costs under 

s 139. 

10. Regulation 167 empowers a Warden, on the application of a Respondent to 

forfeiture proceedings to order the Applicant for forfeiture to give security 

for costs.  If such an order is made the amount of security determined 

payable by the Warden is to be paid to the Director General of Mines for 

subsequent disbursement in accordance with the Warden’s order. 

11. There are no other relevant cost provisions in the Act or the Regulations. 

Joint Hearings 

12. Sub-regulation 152(1) gives general powers to the Warden in connection 

with the conduct and management of proceedings before the Warden for 

forfeiture and for exemption applications.  It empowers the Warden to, 
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inter alia, stay any proceedings either generally or until the specified date, 

to consolidate proceedings, to hear two or more proceedings on the same 

occasion and to “do anything else that in the Warden’s opinion will or may 

facilitate proceedings being conducted and concluded efficiently, 

economically and expeditiously”. 

THE HEARING OF THE APPLICATIONS 

13. Both of the interlocutory applications lodged by Berkeley were heard 

before me on 20 August 2010.  I reserved my decision. Unfortunately, I 

overlooked attending to the preparation and delivery of this decision until it 

was recently brought to my attention.  For that delay I apologise to both 

parties. 

14. I received written and oral submissions from counsel for the parties.  I also 

have before me the affidavit of Amanda Victoria MacMaster sworn in 

support of Berkeley’s applications.  The essential purpose of the affidavit is 

to put before the Court, by way of annexure to the affidavit, a letter sent by 

the solicitors for Berkeley to the solicitors for Limelight dated 18 June 

2010.  In the letter Berkeley’s solicitors confirm their desire for a joint 

hearing of the Exemption and Forfeiture Applications for reasons set out in 

the letter.  The letter requested that Limelight’s lawyers sign proposed 

consent orders attached to the letter.  The proposed orders are identical to 

the orders now sought by Berkeley in the joint hearing application other 

than that the minute of proposed orders included an order that there be no 

orders as to costs.  At the hearing on 20 August 2010 no objection was 

made by Limelight to the lodgement of the MacMaster affidavit or to my 

taking into account the contents of the affidavit, including the annexures.  I 

find that the contents of the affidavit are true and correct. 

15. No other evidence was placed before me.    

BERKELEY’S SUBMISSIONS – JOINT HEARING 

16. Berkeley says that the bulk of the evidence that it will present at the 

hearing in respect of the exemption application will be, essentially, the 

same as the evidence that will be produced for purposes of the forfeiture 

application hearing.  It says that the basis of its application for exemption is 

that shortly after the commencement of the subject expenditure year its 

joint venture partner unexpectedly terminated the joint venture agreement.  

It is said that, pursuant to that joint venture agreement, Berkeley’s partner 

was required to fully fund all exploration on M 15/664.  It is said that 

Berkeley’s evidence would be that after the premature termination of the 

joint venture agreement it began to amalgamate and review exploration 
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data and records and reports that it obtained from its joint venture partner 

and that it also began to review relevant data available from the public 

domain.  In that context, it is estimated that if the exemption application is 

heard by itself the hearing will take two days and that if the forfeiture 

application is heard by itself it will take one day.  It is submitted that if 

there is a joint hearing of the forfeiture and exemption applications the 

hearing time will be two days or slightly over two days.  Berkeley has also 

said in its submissions that it is likely that it will be necessary to call former 

employees of its former joint venture partner and that one consequence of 

there being two separate hearings will be a greater imposition upon 

witnesses who now have no connection with either Berkeley or its former 

partner or the tenement. 

17. Berkeley submits that a joint hearing of the two applications will result in 

significant costs savings for both parties, more efficient use of the 

Warden’s time and resources, more efficient and earlier resolution of the 

important question of entitlement to the tenement.  Although not stated by 

counsel during the hearing of the interlocutory applications, it must now be 

said that the delay that has now occurred in my determining these matters is 

something that may also be appropriately taken into account. 

18. Counsel for Berkeley submits that the outcome of the application for a joint 

hearing should not be influenced by the fact that security for costs may be 

ordered in relation to the forfeiture application.  He submits that the issue 

of security for costs is not relevant to the question of whether or not there 

should be a joint hearing. 

19. Counsel for Berkeley accepted that Berkeley will, at the hearing of both of 

the exemption and forfeiture applications, need to lead the bulk of the 

evidence, and, in that context, he acknowledged that, effectively, the 

tenement holder will be put to the proof of its case in both matters; that is 

to say, in respect of the reasons and justification for the expenditure non-

compliance and, further, upon the issue of sufficient gravity in the 

forfeiture proceedings. 

LIMELIGHT’S SUBMISSIONS – JOINT HEARING 

20. Limelight’s submissions proceed from two basic propositions.  The first is 

that the logical sequence of the hearing and determination of the two 

proceedings is that the exemption application should first be finally 

determined by the Minister in accordance with the legislation and that, 

following that determination by the Minister, the forfeiture application 

should proceed to determination.  The second proposition is that Limelight 
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should not, in the course of the hearing of exemption proceedings be 

unnecessarily exposed to a possible costs order in respect of the forfeiture 

application and to the possibility of an order that it pay an amount by way 

of security for costs to the Director General. 

21. Limelight submits that the logical sequence in which the two applications 

should be dealt with has a potential advantage in terms of practical 

efficiency in that, if the Minister does grant a certificate of exemption in 

the amount sought, then the forfeiture application based on non-compliance 

with the expenditure condition would necessarily fall away and there would 

be no need for a hearing. 

22. In so far as there has been some history of such matters being heard jointly 

before Wardens, it is noted by Limelight that that history has been in the 

context that the Warden had no general power to order costs in forfeiture 

proceedings.  In any event, it is submitted, on most occasions when joint 

hearings proceeded it was with the consent of the parties and, frequently, 

even where there was no formal joint hearing, the parties agreed that the 

evidence in the exemption application would stand as evidence in the 

forfeiture application.  Counsel for Limelight submitted that the same 

outcomes as may be achieved by a joint hearing could still be achieved by 

Berkeley agreeing that the evidence in the exemption application stand as 

evidence in the forfeiture application.  It was not contested that if such an 

agreement was reached and, should the application for exemption by 

Berkeley fail and the forfeiture application by Limelight proceed, then  

either party would be able to call further relevant evidence in the forfeiture 

proceeding. 

SUBMISSIONS - THE COSTS SECURITY APPLICATION  

23. Berkeley’s application that Limelight give security for costs was the 

subject of evidence and submissions presented at the hearing of the 

application before me in April 2010.  I refer to the relevant evidence and 

submissions in my decision delivered on 11 June 2010 when I adjourned 

the costs security application to a date to be fixed.  There is no need for me 

to now repeat those matters of evidence or the submissions.   The costs 

security application was re-listed before me for determination on 20 August 

2010 concurrently with the application for a joint hearing.  Counsel for 

Limelight submitted, in relation to the costs security application that it is a 

factor to be taken into account by the Warden in determining whether a 

costs security order is appropriate that the desired results of efficiency, 

convenience to witnesses, reducing costs could be achieved by the 

alternative of the tenement holder agreeing that evidence presented to the 
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Warden in the exemption hearing would stand as evidence in the forfeiture 

hearing should it proceed.  He also argued that if there were a joint hearing 

of the forfeiture and the exemption applications, the evidence would 

substantially relate to the exemption application, and, therefore,  costs 

which could be separately attributable to the forfeiture would be 

significantly reduced.  He suggested that a quarter of the amount sought, 

namely, $22,221.00, would be a generous appropriate figure. 

24. Counsel for Berkeley opposed the suggestion that there should be any 

reduction in the amount of security ordered.  He said that the calculation of 

likely costs had been made on the basis of a proper identification of the 

steps that would need to be taken to prepare for and conduct a hearing of 

the forfeiture application.  He noted that there is no evidence at all from the 

applicant for forfeiture concerning the costs of security issue.   

CONCLUSIONS – JOINT HEARING 

25. The application for a joint hearing of the forfeiture and exemption 

applications is refused for the following reasons. 

26. Pursuant to sub-regulation 165(2) of the Regulations, a Warden hearing and 

determining a forfeiture application is given express power to make an 

order for the costs of one party to those proceedings to be paid by another 

party to those proceedings.  Regulation 167 provides that a Warden may 

order an applicant for forfeiture of a tenement to give security for costs in 

respect of the forfeiture proceeding.  It is of considerable significance in 

my opinion that Parliament chose, in sub-reg 165(4) to limit to only two 

circumstances the power of a Warden to order costs in exemption 

proceedings, namely, where a party to the exemption proceedings 

frivolously or vexatiously commences or defends the proceedings or any 

step in the proceedings, or where such a party otherwise occasions undue 

delay in the proceedings.  The contrast is important and evidences an 

intention on the part of Parliament that it is no longer the case that in 

forfeiture proceedings the cost to a party of engaging in such proceedings 

will be limited only to that party’s own legal and disbursement expenses.  

That was not the situation prior to the commencement in 2007 of 

regulations 139, 142, 165 and 167.  It is prior to the commencement of 

those regulations concerning costs that the cases of Interim Resources 

[2001] WAMW 11, Gascoyne Gold Mines [2004] WAMW 6, Roseanne 

Holdings Pty Ltd [2001] WAMW 12 and Angelopoulos v Johnson’s Well 

[2003] WAMW 34, all of which are referred to by counsel for Berkeley in 

his submissions in support of the application for a joint hearing, were 

determined.  They were, therefore, heard and determined in a procedural 
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and legislative context which was that, generally, costs could not be 

ordered in either forfeiture or exemption application proceedings.  That is 

no longer the case in respect of forfeiture proceedings, whether or not such 

proceedings are heard at the same time as proceedings for exemptions.  The 

practical effect of a Warden ordering that the hearing of an application for 

exemption is to proceed as a joint hearing with an application for forfeiture 

is that the objector to the exemption application will be unavoidably 

required to participate in a hearing in respect of which, in so far as they 

arise out of the forfeiture application and any interlocutory applications 

then dealt with in relation to the forfeiture application, the objector will be 

exposed to the potential of being subjected to an order that the objector pay 

the tenement holder’s costs in the forfeiture proceedings.  That potential is 

unavoidable where there is a joint hearing.  It is avoidable where the 

exemption application is separately heard and then finally determined by 

the Minister and where the objector to the exemption then chooses to 

discontinue the forfeiture application.  That is not to say, however, that, if 

the forfeiture applicant failed to proceed with the forfeiture application that 

the tenement holder would be unable to recover any costs.  Such a course 

being taken by the applicant for forfeiture is contemplated by sub-section 

98(8) of the Act which empowers the Warden to award the tenement holder 

such sum as the Warden thinks fit “… for costs and expenses”. If the 

forfeiture proceedings were adjourned at an early stage to await the final 

outcome of the exemption proceedings and were to then not proceed it 

would be most likely that any costs order then made under s 98 would be 

much less than if made under reg 165. 

27. It cannot be said that it will necessarily follow that, if a joint hearing of the 

exemption and forfeiture applications does not take place, then it will 

necessarily follow that there will be consequences such as costs 

unnecessarily incurred by the parties, inconvenience to witnesses, a waste 

of court time and other resources.  That is because it does not necessarily 

follow that if there is not a joint hearing there will be a subsequent hearing 

of the forfeiture application.  I make that comment in light of my firm view 

that, as suggested by counsel for Limelight, it is logical, and I believe, it is 

also the intention of Parliament, that, the usual practice will be that the 

exemption application be heard and finally determined by the Minister 

before the forfeiture application is advanced and before the hearing of it 

commences.  It is expected, in my opinion that if the tenement holder is 

completely successful in the exemption application then the forfeiture 

application should not proceed (assuming that the forfeiture application is 

based upon expenditure non-compliance). 
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28. It is also relevant, and I have taken it into account in this case, that, in so 

far as it may subsequently transpire that the Warden is required to hear and 

determine the forfeiture application, the parties, at any time prior to any 

such hearing may achieve savings of costs and time and avoidance of 

inconvenience to witnesses by agreeing that some or all of the evidence in 

the exemption proceedings stand as evidence in the forfeiture proceedings.  

It would preferable that such an agreement be reached and recorded in 

respect of the forfeiture proceedings before the exemption application is 

heard by the Warden.  The ability to reach such an agreement after the 

Warden has heard the exemption application and made findings of fact may 

be limited.  In any event, it would be open to the parties to agree that 

evidence which is additional to that presented in the exemption proceedings 

may be called in any subsequent forfeiture hearing. 

29. There are other potential difficulties which may arise where forfeiture and 

exemption proceedings are heard together. For example, arising from the 

potential for there to be disclosure of matters for purposes of the exemption 

proceeding being matters which would not otherwise be disclosed in 

forfeiture proceedings.  There is also the potential for a different Warden to 

hear each of the forfeiture and the exemption applications with the potential 

for different conclusions being arrived at by each Warden in respect of 

witness credibility, findings of fact and the application of law to those 

findings of fact.  In my opinion, the potential for the applications to be 

heard before different Wardens cannot outweigh the importance of the right 

of the objector in the exemption proceeding to not be compelled against the 

will of the objector to participate in a hearing in which the objector is 

exposed to the potential for costs being awarded against the objector and 

where the effect of a joint hearing is to take away from the objector who 

has also made application for forfeiture the ability to re-consider the 

forfeiture application in the light of the outcome of the exemption 

application and, if the objector considers it appropriate to do so, for the 

objector to not proceed further with the forfeiture application.  In that 

regard it is to be borne in mind that there is a specified time in the 

legislation within which forfeiture proceedings must be commenced and 

that, in probably the majority of cases, the exemption application would not 

have been determined before the expiry of the specified period.  If a would-

be applicant for forfeiture delays, within the specified time allowed, the 

lodgement of the forfeiture application such a delay entails a real risk that 

some other person will lodge an earlier forfeiture application.  

30. In the present case there is another consideration which I should comment 

upon.  It is that Berkeley’s application for security for costs included an 

application that the forfeiture proceedings be stayed until security for costs 
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had been paid by Limelight to the Director General.  That is an order that 

would normally be made in conjunction with an order that there be security 

costs.  It is not an order that can normally be made in respect of an 

exemption application. The effect of ordering a joint hearing, ordering that 

there be security for costs in the forfeiture application and then ordering a 

consequential stay of the forfeiture proceedings would be to stay the 

exemption proceedings.  That would mean that the objector is denied, 

because of costs considerations arising out of the forfeiture proceedings, 

the right to have the forfeiture application and the objection thereto dealt 

with as early as may otherwise be possible by the Warden.  The objector 

would be obliged to pay the amount ordered to the Director General in 

respect of the forfeiture proceedings in order to achieve the objector’s right 

of having heard and determined a matter in respect of which the objector 

cannot be made liable for costs unless the objector has been frivolous or 

vexatious or wasteful of time in respect of the exemption proceedings. It is 

important to bear in mind that the forfeiture application may never proceed 

in any event. An order for a joint hearing together with security for costs 

and a stay in respect of the forfeiture proceedings would have the effect of 

creating an obligation and a burden and consequences upon and to the 

objector which Parliament has clearly intended there not be. 

CONCLUSIONS THE COSTS SECURITY APPLICATION 

31. I consider that, once again, the application for costs cannot be appropriately 

dealt with at this time.  That is because, firstly, there is, at present, no 

certainty that the forfeiture application will proceed to a hearing after the 

Minister makes his final determination upon the exemption application and, 

secondly, not knowing when any such hearing may take place it is 

inappropriate for me to assume that, if and when it does, the circumstances 

of Limelight and those associated with it will be then as they are now.  Nor 

can it be said, in my opinion, that the case for either of Berkeley or 

Limelight then will be the same as it is now anticipated to be.  I consider 

that if and when it is known the forfeiture proceeding will or is likely to be 

the subject of a hearing before a Warden that will then be the proper time to 

make a costs security application.   

32. For the above reasons the application for security for costs is refused. 

33. Limelight’s costs of the applications by Berkeley for a joint hearing and for 

security for costs with a stay are to be paid to Limelight by Berkeley to be 

taxed by the Mining registrar if not agreed 
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