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BACKGROUND 

1. Blackfin Pty Ltd (“Blackfin”) is a wholly owned subsidiary of Rey Resources Pty 

Ltd (“Rey”). Blackfin seeks pursuant to s. 67 of the Mining Act (“the Act”) to 

convert three granted exploration licences being E’s 04/1519, 04/1770 and 

04/1753 (“the E’s) by application to Mining Lease 04/453 and also seeks the 

grant of application for Miscellaneous Licence 04/58 (“the Applications”). The 

Applications are located within the Canning Basin in the Kimberley region of 

Western Australia. Both Rey and Blackfin are developing a mining project known 

as the ‘Duchess Paradise Project’.  

2. The Duchess Paradise Project consists of essentially three components. Those 

components are a proposed coal mine with a life of approximately 20 years 

intended to be mined by low impact slot mining and underground operations with 

a plan production rate of up to 2.5 million tonnes per year of export quality 

thermal coal, road transport infrastructure and other support infrastructure 

intended to transport the mined coal from the mine site to the port of Derby and 

storage, preparation and associated export facilities at the port of Derby to 

facilitate the export by sea of coal mined to markets abroad.  

3. The location of the Applications is upon land located about 175 kilometres to the 

south east of Derby off the Great Northern Highway near the Fitzroy Rive and 

within the area of the Duchess Paradise Project. The location of the Applications 

is also on a pastoral lease known as ‘Liveringa’ held by the Clover Cattle Co. Pty 

Ltd (“Clover”). The land leased to Clover has been used for cattle grazing for 

approximately 100 years. Clover is an objector to the Applications. Clover has 

resolved its objection to the Applications with Blackfin and has been excused 

from further participation in the proceedings. 

4. On 10 June 2011, a proposal comprising the “Duchess Paradise Project” (“the 

Proposal”) that contains the Applications was referred by Rey to the 

Environmental Protection Authority (“EPA) pursuant to s. 38 of the 

Environmental Protection Act 1986 (WA) (“EP Act”). As a consequence of that 

referral the EPA has decided to assess the Proposal at the level of public 

environment review (“PER”), in accordance with the Environmental Impact 

Assessment Administration Procedures (2010).  

5. The Proposal was also referred by Rey to the Commonwealth Department of 

Sustainability, Environment, Water, Population and Communities for 

consideration. On 19 October 2011, the Commonwealth Department of 

Sustainability, Environment, Water, Population and Communities made a 

decision the Proposal was a “controlled action” that required assessment and 

approval under the Environment Protection and Biodiversity Conservation Act 

(1999) (Cth) (“the Cth Act”) and determine the PER process under the provisions 

of the EP Act was accredited to assess the Proposal for the purposes of the Cth 

Act. Accordingly, a single environmental assessment process will be coordinated 
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and managed by the EPA and a subsequent decision made by each of the relevant 

State and Federal Ministers on the Proposal. 

6. Since 19 October 2011, both Rey and Blackfin has progressed various procedures 

in accordance with the provisions of the Environmental Impact Assessment 

Administration Procedures (2010). An Environmental Scoping Document was 

approved by the EPA in April 2012 as an appropriate basis for the PER 

document. It is expected by Rey and Blackfin the PER document will be released 

for public review in the second half of 2012. It is envisaged that following the 

public review of the PER document an EPA report will be prepared to be 

published by the Minister for the Environment in the first half of 2013 with the 

Minister’s decision on the Proposal being handed down in the later part of 2013. 

7. Ms Anne Poelina (“Ms Poelina”) is a Nyikina traditional owner of the land upon 

which the Applications are located. Ms Poelina lodged Objections 371086 & 

371087 (“the Objections”) to the Applications on 10 May 2011 following the 

granting of an extension of time outside the time prescribed by the Act and 

Regulations.  

8. The Objections by Ms Poelina to the Applications particularise a number of 

grounds of objection associated with the impact that Ms Poelina says the 

Applications, if granted, will have, inter alia, upon the environment and the 

traditional way of life of the Nyikina traditional people.  

9. By way of an Interlocutory Application (“the IA”) lodged 21 March 2012, Ms 

Poelina seeks orders the: 

“The hearing of the Objections lodged by the Objector be stayed until the earlier 

of: 

(i) the Minister for Environment making a determination pursuant to s. 45 of 

the Environmental Protection Act 1986 that the Duchess Paradise Project 

may or may not be implemented; or 

(ii) the applicant withdrawing its application for environmental approval 

under the Environmental Protection Act 1986.” 

10.  The orders sought by Ms Poelina in the IA are opposed by Blackfin. 

Common Ground by the Parties 

11. There appears to be some common ground on certain issues between Blackfin and 

Ms Poelina in the proceedings. No issue appears to exist between the parties as to 

the operation of the legislation contained within s. 6 of the Act and Part IV of the 

EP Act. To that extent the operation of s. 6 of the Act is well summarised by Ms 

Poelina as follows: 

a. Section. 6(1a) of the Act is an exception to the rule in s. 6(1) of the Act that 

the Act “shall be read and construed subject to the Environmental 

Protection Act.”  
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b. Section 6(1a) of the Act provides an exception to the EPA in that an 

application for a mining lease accompanied by a statement and a 

mineralisation report can only be referred to the EPA by the applicant for 

the mining lease. This type of application cannot be referred to the EPA by 

a third party or a decision making authority (‘DMA’). Where an 

application for a mining lease is lodged without a mining proposal and is 

granted it must include a condition that grant is subject to a condition that 

a mining proposal be submitted and approved prior to the commencement 

of any mining operations. Upon lodging a mining proposal the holder of 

the mining tenement or the DMA must be referred under s. 38 of the EP 

Act if the proposal is likely to have significant effect on the environment. 

c. Section 6(1a)(b) of the Act provides that s. 38(5) of the EP Act does not 

apply to an application for a mining lease which is not accompanied by a 

statement and a mineralisation report. The requirements of s. 38(5) of the 

EP Act provides that as soon as a mining proposal that appears to be a 

significant proposal is lodged the Department of Mines and Petroleum 

must refer the mining proposal to the EPA.  

d. The objective of s. 6(1a)(b) of the Act is to free applicants for mining 

leases who have yet to formalise and lodge a mining proposal from the 

burden of subjecting their projects to assessment under Part IV of the EP 

Act before they are ready to do so. The applicant or holder of a mining 

lease is not prevented by the provisions of s. 6(1a)(b) of the Act from 

referring the mining proposal to the EPA at any time as has occurred in 

this case. The consequence of such a referral is to render s. 6(1a) of the 

Act of no further consequence as the provisions of s. 38 of the EP Act 

would apply to the mining proposal. 

12. Blackfin and Ms Poelina agree the Warden is not a decision making authority for 

the purpose of the EP Act whether it is in the role of recommending the grant or 

refusal of the application for M 04/453 to the Hon. Minister for Mines and 

Petroleum (“Hon. Minister”) or granting or refusing application for L 04/58.  

13. No issue exists between Blackfin and Ms Poelina that the Warden has, when 

dealing with proceedings under Part IV of the Act, express discretionary power 

pursuant to r. 152(d) of the Mining Regulations to at any stage of the proceedings, 

for the purpose of controlling and managing the proceedings – “stay any 

proceedings, either generally or until a specified date;”.  

14. There is no issue the notice pursuant to s. 39A (3)(c) of the EP Act has been given 

by the EPA to the Hon. Minister that the Proposal has been referred to the EPA 

for assessment. 

15. It also appears agreed that Blackfin is entitled to have the Applications heard as 

quickly as possible unless there are convincing reasons to the contrary. Ms 

Poelina acknowledges the authority for considering this issue is Minerals 

Evaluation Network Pty Ltd & ors v Brosnan [2002] WAMW 32. 

Submissions by Ms Poelina 
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16. Ms Poelina submits there is not an absolute bar on the Warden hearing the 

Applications and making any recommendations or orders. The question to be 

determined by the Warden is, according to Ms Poelina, whether in the Warden’s 

discretion the interest of justice is best served by proceeding to a hearing of the 

Objections and the Applications now, bearing in mind the grounds of Objections 

raise both public interest and environmental matters, or to wait until the Part IV 

of the EP Act assessments process is completed.  

17. Ms Poelina submits there are exceptional circumstances that would justify the 

stay in the circumstances of the Applications. Those circumstances are: 

a. A stay will ensure the Wardens recommendations are based on 

good-quality environmental information and has the benefit of 

the outcome of the EPA assessment and the Minister for 

Environment decision in relation to the likely environmental 

impact of the proposal before making any recommendation, 

b. A stay will prevent her being put to unreasonable expense in 

preparing environmental evidence from first principle, without 

the benefit of studies which Blackfin is required to carry out as 

part of the PER process. 

c. A stay will avoid the need to amend the evidence or to re-hear 

matters before the Warden if in the course of the assessment 

under the EP Act, further significant environmental data 

emerges or Blackfin makes changes to the Proposal to reduce 

the environmental impacts of the Proposal, and; 

d. A stay will avoid an unnecessary waste of the parties and the 

Warden’s Court resources if the Minister for the Environment 

decides the Proposal may not be implemented, resulting in the 

discontinuance of the Applications.   

18. Ms Poelina submits the Warden has a legitimate role to play in considering public 

interest objections and those that relate to the environment given the warden is to 

report to the Hon. Minister matters that may excite the interest of the Hon. 

Ministers pursuant to s. 111A of the Act. (Re Warden Calder; Ex parte Cable 

Sands (WA) Pty Ltd (1998) 20 WAR 343 at 363) 

19. Under Part IV of the EP Act, the focus will be on considering whether or not to 

grant environmental approval to a specific mining proposal, will determine how 

the environmental impacts of the Proposal can be mitigated and further determine 

whether the residual environmental impacts of the Proposal are acceptable. Ms 

Poelina’s case can be contrasted as being concerned with the public interest 

implications of opening up a new coal mining province in the Fitzroy River 

catchment area. These concerns are set out in the Amended Objection dated 22 

March 2012 and include whether the Fitzroy River catchment is a suitable 
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location for coal mining, whether it is not in the public interest to grant the 

Applications before there has been a strategic assessment by the State 

Government of the cumulative impacts of mining in the region, and the impacts 

on climate change in opening up a new coal mining province. Accordingly, Ms 

Poelina acknowledges her grounds of objection are not identical to those issues to 

be considered in the Part IV of the EP Act assessment. 

20. Ms Poelina further submits, the process that will occur in the course of the PER 

will see Blackfin carry out a range of further studies of the potential impacts of 

the Proposal. At the conclusion of the PER various public comments will be 

received and then considered by the EPA. That information will be considered by 

the EPA who will then prepare a report and recommendation about the 

environmental setting and impacts the Proposal may have. Ms Poelina submits 

the EPA report may be of use to the decision making process by the Warden 

given the EPA is the peak WA agency with specialist expertise in evaluating the 

environmental impacts of mining proposals.  

21. The purpose of the environmental assessment process under the EP Act is not 

only to decide whether the Proposal should or should not be approved, but also to 

encourage the development of modifications to the Proposal or mitigation 

measures designed to minimise environmental impacts of the Proposal as far as 

possible. Accordingly, Ms Poelina submits any attempts for the Applications and 

the Objections to be programmed by way of directions for hearing prior to 

conclusion of the Part IV assessment process would pose a risk that the parties 

evidence or the Warden's recommendations will not be based on the most up-to-

date information or views about the Proposal, or that the Proposal may change 

after the evidence is prepared thereby increasing costs of the parties in the 

proceedings. 

22. Ms Poelina submits a considerable amount of environmental data will be 

produced by Blackfin in the course of the Part IV of the EP Act assessment of the 

Proposal. It would be in the interest of justice and efficiency that a consideration 

of all of the material produced by Blackfin for that purpose was made available to 

the Warden and Ms Poelina to enable the specific issues to be crystallised at the 

hearing of the Applications and the Objections. 

Submissions by Blackfin 

23. In summary, Blackfin submits the IA should be refused for the following reasons: 

a. A stay of the Applications would achieve a result that is 

expressly and fundamentally inconsistent with the legislative 

scheme and Parliamentary intent as evidence by s. 6 of the Act 

inserted by amendment in 2004; 
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b. The intention of Parliament was that assessments under the EP 

Act of mining proposals were not to delay the grant of mining 

leases under the Act; 

c. The scheme of the EP Act is that neither the Wardens statutory 

function under s. 91(1) of the Act in granting miscellaneous 

licence, the wardens a statutory duty to hear a mining lease 

application that has been objected to pursuant to s. 75(4) of the 

Act and to prepare a report to the Hon. Minister recommending 

whether the mining lease should be granted or the Hon. 

Minister’s role in relation to the grant of a mining lease under s. 

75(7) of the Act are to be stayed by reason of any assessment 

under the EP Act. 

d. The legislative scheme under the Act and EP Act expressly 

separates the grant of tenure from other approvals which may 

permit implementation of proposals on that tenure to proceed. 

e. The scheme of the EP Act acknowledges that mining tenure 

may be granted ahead of environmental impact assessment, an 

approval under the EP Act and the grant of tenure is not 

dependent on the outcome of the EP Act. 

f. Consistent with the scheme of the EP Act, a warden is not a 

‘decision making authority.’ 

g. The Warden has no statutory role in referring matters to the 

EPA nor is the Warden obliged to stay the performance of the 

statutory role under the Act pending a decision by the Minister 

for the Environment. 

h. The attempt by Ms Poelina to delay proper and establish 

processes under the Act and EP Act from taking their course 

should not be entertained by the Warden by granting a stay. In 

any event, no exceptional circumstances to warrant the grant of 

a stay have been shown by Ms Poelina. 

i. A full review and assessment of environmental impacts of the 

Proposal is being conducted by the EPA. A decision will be 

made by the Minister for the Environment as a result of the 

review in due course. 

j. The role of the warden in dealing with environmental objections 

as compared to role of the EPA in relation to the Proposal is 

limited in its scope. 

k. In circumstances where a party has objected to the grant of a 

mining tenement on public interest grounds, it is the objector 
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who has the onus of identifying the claimed factual and 

consequential basis on which it is claimed the Hon. Minister 

should exercise discretion to terminate or refuse the 

Applications. The reason for the grant of the stay by Ms Poelina 

is in direct conflict with this principle.   

24. I do not propose to repeat the summary of the legislative scheme for Part IV 

Approvals under the EP Act or the provisions of s. 6 of the Act as described 

earlier. Blackfin submits the holder of an Exploration Licence has a right under s. 

67 of the Act to apply and have granted a mining lease. The effect of staying the 

Applications will cause the Warden to be delayed in hearing the Applications and 

providing a report of recommendation to the Hon. Minister and delay the Hon. 

Minister’s decision to grant application for Mining Lease 04/453 and further, 

delay the Warden from hearing and granting or refusing an application for 

Miscellaneous Licence 04/58. 

25. Blackfin submits the clear legislative intent of both the EP Act and the Act is that 

an application for a mining lease should not be considered a ‘significant proposal’ 

for the purposes of the EP Act and the EP Act should not operate to preclude the 

grant of tenure. Parliament’s intention to create a scheme whereby the grant of 

tenure is separate from the process for environmental impact assessment of 

proposals is said by Blackfin to be demonstrated in the Second Reading speech of 

the Mining Amendment Bill 2004 when the Honourable Clive Brown said the 

following of the proposed s. 6(1a) of the Act (at pp 5728b-5730): 

“The effect of the amendment to section 6 is limited to the period between when a mining 

lease is applied for and when it is granted. The full effect of the EP Act operates as soon as 

the lease is granted and, as stated before, when the use of ground disturbing equipment is 

proposed or mining proposals are lodged, the proposals will be assessed and referral is 

made to the EPA as required.” 

26. It is not in dispute that the operation of s. 41 of the EP Act does not operate to 

preclude the Warden from hearing the Applications and making a 

recommendation to the Hon. Minister in respect of the application for the Mining 

Lease or granting the application for the Miscellaneous Licence. The Warden is 

not a decision making authority under the EP Act. 

27. As the holder of the E’s, Blackfin seeks pursuant to s. 67 of the Act to convert the 

land that comprises the E’s to Mining Lease 04/453. This it says will create 

appropriate tenure under the Act for the development of the proposed Duchess 

Paradise Project. Section 67 of the Act grants to Blackfin the right to apply for the 

mining lease pursuant to s. 75(7) of the Act and to have, subject to the Act and s. 

75(9) of the Act, granted a mining lease or leases or a general purpose lease. 

28. Blackfin says the “right” contained within s. 67 of the Act is subject to the 

provisions of the Act and specifically the Hon. Ministers power to refuse or 

terminate an application pursuant to s. 111A of the Act. Section 75(7) of the Act 
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submits Blackfin must be construed as not constituting a fetter on the power of 

the Hon. Minister in that if the Hon. Minister determines the grant of a mining 

lease was not in the public interest the application could be refused pursuant to s. 

111A of the Act. However, Blackfin submits the choice of the words “shall 

…grant” by Parliament is a powerful indicia as to the manner in which 

Parliament intended the conversion provisions to operate. That is, unless the 

application for a conversion to a mining lease does not comply with the Act or is 

not in the public interest, the application, submits Blackfin, shall be granted 

subject to such terms and conditions as the Hon. Minister considers reasonable.  

29. Blackfin acknowledges for the Hon. Minister to grant an application for a mining 

lease, even where it is in circumstances of a conversion from an exploration 

licence, where an objection has been lodged, the Warden must first hear the 

application and objection and make a recommendation to the Hon. Minister. If the 

stay were to be granted Blackfin says the operation of s. 67 and 75(7) of the Act 

would for an unknown period of time be frustrated. Blackfin considers s. 67 and 

s. 75(7) of the Act are key provisions that provide for the transition from 

exploration stage of development to a mining stage and is consistent with the 

policy and scheme of the Act that emphasise the importance to the state of 

encouraging and facilitating efficient and orderly progress from development and 

exploration to mining. In those circumstances, Blackfin submits any decision to 

stay the proceeding should be considered in light of s. 67 and s. 75 of the Act and 

the broader scheme and policy of the Act. 

30. The role of the Warden in relation to environmental objections and the provisions 

of s. 111A of the Act should be considered in the context of the decisions in Re 

Calder; exparte Cable Sands (WA) Pty Ltd (1998) 20 WAR 343 and Baxter & 

ors v Serpentine-Jarrahdale ratepayers and Residents Association (Inc) 

(unreported , 8 July 1999, Vol 14 No 2). Blackfin noted in the Baxter case that 

Warden Calder said the role of both the Warden and the Hon. Minister was to 

endeavour to ensure there is optimum exploitation of the mineral resources of the 

State within the framework laid down by the Act and all other relevant legislation 

including and in particular the EP Act. Warden Calder noted the EP Act is the 

primary legislative means by which the environment is to be safeguarded. 

Further, Warden Calder in the Re Calder case  noted the comments of Steytler J 

that a warden did not have to embark upon a full-scale investigation into 

environmental or other public policy matters merely because an objection in 

respect to those matters had been made. Warden Calder also noted a warden may 

be satisfied that sufficient protection would be obtained by the application of the 

provisions of the EP Act. 

31.  Blackfin quotes the approach by Warden Calder as outlined in the Baxter case at 

pages 30 to 31 in relation to environmental objections which fall within the scope 

of ‘public interest’ grounds, such as the objection filed in these proceedings. 

Warden Calder said in the Baxter case the following: 
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“I am of the view that it will generally be more appropriate for a warden to proceed 

upon the basis that if all the provisions of the Mining Act have been complied with, 

and in some circumstances even where they have not been complied with in respect 

of applications for the grant of a mining lease, or where the applicant for a mining 

lease is the holder of a prospecting licence or an exploration licence and, therefore, 

the provisions of section 75(7) have application and, further, where there are 

apparently no other matters of "public interest" for the purposes of section 111A, 

that were "environmental” grounds have been the subject of objections to the grant 

of a tenement then, unless the warden is able to conclude that the ground applied for 

is over land which is of significant environmental importance and that the land could 

not be the subject of the grant of a tenement with appropriate conditions being 

imposed which would protect the environment during the carrying out of the 

proposed activities and which would ensure the appropriate preservation and 

continuity of the environment after the cessation of those activities, the warden 

should recommend the grant of the tenement, subject to the Minister being satisfied 

that all relevant environmental matters have been properly investigated and that the 

terms and conditions of the grant will properly and appropriately safeguard the 

environment." 

32. Blackfin submits it is clear the EP Act is the primary avenue by which the 

environment is to be safeguarded. In so far as the warden is required to hear 

objections based on environmental issues it cannot be said the warden is required 

to consider those issues in the same scientific detail as would occur when 

considered by the EPA.  

33. It is further submitted by Blackfin the discretionary power of the warden to stay 

proceedings pursuant to r. 152(d) of the Regulations should not be done in a way 

to circumvent the proper operation of the Act and the EP Act as it relates to the 

consideration of the grants of applications and environmental assessments of 

proposals. The authority that establishes the test for deciding whether to grant a 

stay of proceedings is found in Minerals Evaluation Network Pty Ltd & ors v 

Brosnan (supra) cites Rochford v John Fairfax & Sons Ltd (1972) 1 NSWLR 16 

which the proposition that “the right of a person properly before a court to have 

the action which he is involved with as quickly as possible and the right to not 

have a hearing of the matter stayed unless there are, in effect, exceptional 

circumstances that justify delay.” The onus to establish the exceptional 

circumstances that justify the stay of the hearing of the Applications and the 

Objections rests with Ms Poelina. 

34. Blackfin says the principles stated in Minerals Evaluation Network Pty Ltd & 

ors v Brosnan (supra) cannot simply be applied in relation to the stay of 

administrative proceedings before the warden where the warden has a role in the 

grant of mineral titles or in the performance of his recommendatory function for 

the grant of a mining lease. Blackfin says the Wardens statutory duty under the 

Act in this context is paramount over that of the separate administrative process 

under the EP Act.  
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35. The grounds relied upon by Ms Poelina to seek the stay of proceedings do not 

amount to exceptional circumstances according to Blackfin. There is nothing 

exceptional about the circumstances of the Applications and the Objections and 

they should properly be considered to be ‘normal’ or ‘typical’ when compared to 

other applications for mining leases and miscellaneous licences that come before 

the warden. Blackfin, in demonstration of this point, referred by estimated dates 

and timeframes the sequence of events that has and will transpire in respect to 

these proceedings both under the Act and the EP Act. It is estimated by Blackfin 

the decision of both the Hon. Minister and the Minister for the Environment will 

not be to hand before the end of 2013.  

36. In those circumstances, Blackfin submits if the stay application is granted neither 

the Applications nor the Objections will be progressed for a period in excess of 

12 months in circumstances where it continues to engage with relevant 

government environmental agencies, traditional owners and their representatives, 

the Kimberley Land Council and other approval processes. If the stay were to be 

granted it would appear to be the case according to Blackfin that in the future, 

every application for a mining lease (assuming a mining proposal has been 

referred to the EPA) should be stayed before the Warden in the event an objection 

was lodged on environmental grounds until such time as the EPA delivers its 

report and recommendation and the Minister for Environment makes a decision in 

relation to the proposal. Following that recommendation the matter would then 

proceed before the Warden to be heard and a recommendation made to the Hon. 

Minister.  

37. Blackfin submits such an approach misconceived the Warden's role under the 

Act. That is so because Blackfin says the provisions of the Act in relation to 

applications for mining tenements are designed to operate in parallel with the 

operation of the EP Act. It was not the intention of Parliament for an application 

for a mining lease to obtain environmental approval in advance of the warden 

hearing the application and making a recommendation to the Minister. If that 

were the case the Act and the EP Act would make this clear. Further, Blackfin 

says any suggestion by Ms Poelina that all the material prepared for the Minister 

for the Environment will assist the Warden in reaching a decision in respect to the 

Applications and the Objections is premised on a false assumption the warden is 

obliged to consider all of this material and in essence to conduct a re-hearing of 

the same issues the EPA considered and recommended and was considered and 

determined by the Minister for Environment. Finally, Blackfin submits, in 

circumstances were a party has objected to the grant of the mining tenement on 

public interest grounds it is the objector who is obliged to identify the claim 

factual basis on the claim consequential basis upon which it is said the Hon. 

Minister should exercise the discretion under s. 111A of the Act to terminate the 

application. (BHP Billiton Pty Ltd v Karriyarra Native Title Claimants & ors 

(2004) WAMW 22 at [41]). 
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38. In those circumstances, Blackfin says if the stay is granted and the Minister for 

Environment approves the Proposal, Ms Poelina will seek to lead all the evidence 

that was before the EPA and the Minister for the Environment before the warden. 

It would be the case that Ms Poelina would then invite the warden on the basis of 

the same evidence to make a recommendation inconsistent with the decision of 

the Minister for the Environment. It would follow that Ms Poelina would then 

refer to the same evidence in any submissions she may make to the Hon. Minister 

and invite him or her to make a decision that is inconsistent with the decision 

made by the Minister for the Environment. Such circumstances if they unfold in 

that manner would be far from ideal and efficient administrative decision-making 

process and would be inconsistent with the provisions and procedures under the 

Act and the EP Act 

39. Blackfin says the  well understood role of the warden is as a ‘filter’ for the Hon. 

Minister by considering applications for and objections to the mining leases and 

making recommendations as to grant and any appropriate conditions or the refusal 

of the application in the public interest to the Hon. Minister. Blackfin 

acknowledges issues relating to public interest can include matters associated 

with the environment. However, it considers the warden need not necessarily 

consider and recommend on environmental issues in the same way the EPA 

delivers a report to the Minister for Environment. This it says is made clear by the 

provisions of s. 6 of the Act and s. 5 of the EP Act. The EP Act is the primary 

legislative means by which the environment is safeguarded and as such the 

warden is not obliged to conduct a full review of all environmental matters 

simply because they are raised by an objector.  

Conclusion 

40. I accept the applicable principles mentioned in Minerals Evaluation Network Pty 

Ltd & ors v Brosnan (supra) regarding the granting of stays and the right of 

persons with proceedings properly before a court to have the action dealt with as 

quickly as possible and the right not to have the hearing of the matter stayed 

unless there are exceptional circumstances that justify that delay. However, I my 

opinion there exists exceptional circumstances for the conditional stay of these 

proceedings concerning the Applications and the Objections pending the final 

determination of the environmental assessments by the State and Commonwealth 

environmental agencies. 

41. I do not accept the submission by Blackfin that the circumstances that give rise to 

the IA by Ms Poelina and this case generally can be regarded as falling into a 

category of ‘normal’ or ‘typical’ of the type of case that regularly appears before 

the warden relating to applications for mining tenements with objections based on 

environmental or public interest grounds. That is so because, contrary to that 

contemplated by the Mining Amendment Bill 2004 referred to by Blackfin, the 

amendments to s. 6 of the Act did not contemplate an environmental assessment 
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occurring before the warden had heard an objection to the grant of an application 

for a mining tenement and the making of any recommendation to the Hon. 

Minister or the grant or refusal by the Warden. 

42. Both Blackfin and Rey acknowledge the nature of the Applications and the 

Proposal as a whole if implemented is likely to have a significant effect on the 

environment pursuant to the provisions of Part IV of the EP Act. Accordingly, 

Blackfin and Rey made a decision to refer the Proposal including the 

Applications for environmental assessment by both the State and Commonwealth 

environmental agencies. That is precisely what makes the nature of the 

circumstances of this case ‘exceptional’ compared to those cases in which no 

referral to environmental agencies has occurred until after the warden has heard 

and determined any objection to an application for a  mining tenement.  

43. The decision by Blackfin and Rey to refer the Applications and the Proposal to 

both the State and Commonwealth environmental agencies for assessment must 

be taken to have been made in the fullness of the circumstances that then 

prevailed and after acknowledging the practical and legal ramifications that may 

then occur.  

44. The PER conducted by the EPA of the Proposal including the Applications will 

be substantial and detail. Much of the information and submissions by Blackfin to 

the EPA for the PER will evolve as the PER progresses. Some, if not all, of the 

information and submissions by Blackfin considered by the PER process will be 

relevant to the Applications and the Objections. The EPA will, as a consequence 

of the PER, reach conclusions concerning the effect the Applications and the 

Proposal may have upon the environment. If the conclusions of the EPA are 

adopted by the respective State and Commonwealth Ministers they will provide 

details as to whether the Proposal, from an environmental perspective, can or 

cannot be implemented and if so upon terms or conditions. The conduct of the 

PER may well assist in the vent of a conclusion favourable to Blackfin may assist 

the warden in the determination of any recommendation of the terms and 

conditions of grant of the Applications. 

45. The EPA is the peak body for the protection of the environment in this State. It 

has been recognised the Warden’s Court is not the ideal place to embark upon a 

detailed investigation of matters pertaining to the environment. The results of the 

PER may provide a basis for appropriate terms and conditions sufficient to ensure 

the environment will be appropriately safeguarded of any grant of the 

Applications by the Hon. Minister or the warden. 

46. Some, if not all, of the material considered by the EPA in the course of the PER 

will be likely to be similar to that presented to the warden in any hearing of the 

Applications and the Objections. From that perspective there appears to be little 

utility, in both time and costs, in conducting parallel proceedings dealing with 

much the same issues pertaining to the effect, if any, the Applications may have 
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upon the environment. To do so would simply invite duplication of the material 

required to be produced by both Blackfin and Ms Poelina. It is also possible the 

warden may make findings that are contrary to the conclusions of the EPA as a 

consequence of the conduct of the PER. That would be an undesirable situation. 

47. I adopt the reasoning of Warden Calder in Minerals Evaluation Network Pty Ltd 

& ors v Brosnan (supra) at [21] in that there are so many common issues in both 

the proceedings for the Applications and the Objections and the conduct of the 

PER by the EPA that must be resolved in order to finally determine both 

proceedings that it would be simply unjust to both the Applicant and the Objector 

in the Wardens Court proceedings to allow the Warden’s Court proceedings to be 

determined first before the completion of the PER. Again, as stated by Warden 

Calder, this is not a matter of mere convenience. It is not a matter of mere tactic. 

There simply appears to be little to be gained by the PER pertaining to 

environmental issues associated with the Applications and a hearing before the 

Warden in the same Applications being heard at the same time such that different 

conclusions may be reached on the same if not similar facts. 

48. Having said that, any stay of the hearing of the Applications and the Objections 

should not be seen by Ms Poelina to create an opportunity, at a later time, to again 

fully argue the grounds of the Objections based on environmental issues. In those 

circumstances, there must be strong argument, in the event the EPA as a result of 

the PER reaches a conclusion favourable to Blackfin, for the warden to exercise 

his power pursuant to s. 75(4) and s. 42(3) when read with s. 92 of the Act to 

either limit or decline to hear any argument from Ms Poelina that touches on the 

conclusion reached by the EPA on the environmental issues relevant to the 

Applications and the Objections. 

49. That is so, in my opinion, because any grant of a stay of proceedings in the 

hearing of the Applications and the Objections in favour of Ms Poelina is 

specifically to allow the PER to take its full course and allow the EPA to make a 

fully informed determination. The EPA is acknowledged by both Blackfin and 

Ms Poelina to be the peak body in this State for the protection of the environment. 

The EPA is the body to whom the State and the warden must hold faith that it can 

properly investigate matters pertaining to the safeguard of the environment. It 

cannot be seen the conclusions reached by the EPA as a consequence of the PER 

can be challenged or re-argued before the warden by either Blackfin or Ms 

Poelina at the hearing of the Applications and the Objections. It is not the role of 

the warden to conduct a review or an appeal of any evidence or conclusions that 

may be reached by the EPA as a consequence of the PER. That does not mean 

issues of public interest that arise from the conclusions reached by the EPA as a 

consequence of the PER may not be argued. However, in my opinion, the 

conclusion reached by the EPA as a consequence of the PER should not be 

challenged before the warden. 
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50. It is noted that not all of the grounds of Objections by Ms Poelina to the 

Applications, particularly grounds 5, 6, 7, 9 & 10, relate to environmental issues. 

Some of the grounds of Objections pertain to cultural matters and compliance 

with legislation. Those matters appear to be are unaffected by the outcome of the 

conduct of the PER by the EPA. There would appear to be no reason those 

grounds of Objections should not be prepared for the hearing of the Applications 

and the Objections in advance of the completion of the PER by the EPA. 

51. I do not accept the argument by Blackfin that its right to have the applications for 

the Mining Lease and the Objection thereto heard and granted pursuant to s. 75(7) 

of the Act is impinged by any grant of a stay of proceedings. An application for 

the grant of a mining lease or a miscellaneous licence is subject to the provisions 

of the Act. That includes the provisions of s. 111A of the Act and also includes 

the exercise of the proper discretion the warden is possessed pursuant to his or her 

powers in the Act and Regulations.  

52. For those reasons, the hearing of the Applications and the Objections should be 

stayed until the earlier of the Minister for the Environment making a 

determination pursuant to s. 45 of the EP Act that the Applications may or may 

not be implemented or the withdrawal of the application for approval pursuant to 

the EP Act. 

53. Such order is subject to Blackfin and Ms Poelina advancing those grounds of the 

Objections, being grounds 5, 6, 7, 9 & 10, that appear not to relate to 

environmental issues. I shall hear from the parties as to the appropriate 

programming orders. 

54. Further, both Blackfin and Ms Poelina should be on notice that at the conclusion 

of the determination of the PER there will be an expectation any necessary orders 

to advance the hearing of the Applications and the Objections will be 

programmed expeditiously. 

 

 

 

 


